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Ati^anta  Consolidated  St.  Ry.  Co. 

V. 

OWINGS. 

{Supreme  Court  of  Georgia,  Jan,  20,  \8^,) 

Dangerous  Wires — Duty  of  Electric  Railway  Company. — Where,  in 
the  xyrosecntion  of  its  business,  a  corporation  employs  a  wire  which, 
because  of  its  being*  charged  with  a  powerful  and  dangerous  current 
of  electricity,  is  liable,  upon  coming  in  contact  with  the  wires  of 
other  corporations,  to  cause  injury  or  death  to  employees  of  the  lat- 
ter while  engaged  in  the  performance  of  their  duties,  the  corpora- 
tion first  referred  to  is,  relatively  to  such  employees,  under  the  duty 
of  observing  at  least  ordinary  diligence,  not  only  in  preventing  such 
a  contact,  but  also  in  discovering  and  preventing  its  continuance, 
even  when  occasioned  by  the  negligence  of  others,  including  that  of 
a  corporation  whose  employees  are  thus  exposed  to  danger. 

Negligence — Instructions. — The  declaration  that  the  defendant's 
**  feed  wire  "  (it  being  a  wire  charged  with  a  high  potential  current 
of  electricity)  was,  at  the  time  of  the  killing  of  the  plaintiff's  hus- 
band, "  negligently  and  carelessly  permitted  by  the  defendant  to 
rest  upon  and  be  in  immediate  contact  with  "  a  call  wire  of  a  com- 
pany which  was  the  master  of  the  deceased,  and  the  charge  as  a 
whole  making  it  sufficiently  clear  to  the  jury  that  the  plaintiff  must 
prove  the  negligence  thus  alleged,  and  also  that  it  occasioned  the 
death  of  her  husband,  before  she  would  be  entitled  to  a  recovery, 
the  defendant's  request  to  charge  that  she  could  recover  only  upon 
some  act  or  acts  of  negligence  alleged  in  the  declaration  was  fairly 
covered. 


2  STREETS — ELECTRIC  WIRES. 

Atlanta  Con.  St.  R.  Co.  v.  Owingfs. 

Proximate  Cause. — If,  while  upon  a  pole  a  considerable  distance 
above  the  ground,  a  person  is  so  burned,  shocked,  and  put  in  pain 
by  a  current  of  electricity  as  to  lose  his  streng-th  or  consciousness 
and  the  control  of  his  movements,  and,  in  consequence,  falls  to  the 
g-round,  and  dies,  it  may  be  safely  asserted  that  his  death  was  caused 
by  the  electric  current,  whether,  in  case  there  had  been  no  fall  from 
the  pole,  death  would  have  ensued  or  not. 

Damages. — Although  the  declaration  alleged  nothing  as  to  any 
"  prospect  of  increased  earnings  "  on  the  part  of  the  deceased,  it 
was  not,  under  the  facts  of  this  case,  improper  for  the  judge,  while 
instructing  the  jury  as  to  the  measure  of  damages,  to  state  to  th^m, 
in  a  general  way,  that  they  might  consider  such  prospect,  if  any  ; 
he  at  the  same  time,  and  in  the  same  connection,  appropriately  in- 
structing them  that  they  might  also  consider  his  '*  diminution  of 
capacity  to  earn  money  as  the  result  of  growing  years  and  infirmi- 
ties of  age.*' 

Case  at  Bar. — ^There  was  no  material  error  in  rejecting  evidence. 
'The  law  as  to  contributory  negligence  was,  in  substance,  fairly 
submitted  by  the  judge  to  the  jury  ;  and,  even  if  the  damages  ought 
to  have  been  apportioned  on  account  of  such  negligence  on  the  part 
of  the  deceased,  the  amount  of  the  verdict  was  not  so  large  as  to 
show  with  complete  certainty  that  this  was  not  done.  The  verdict 
found  was  warranted ;  and,  on  the  whole,  there  was  no  abuse  of  dis- 
•cretion  in  denying  a  new  trial. 

Error  from  city  court  of  Atlanta.     Affirmed. 

N.  J.  (S:  T.  A.  Ham^nondy  for  plainti£F  in  error. 
M.  J.  Clarke y  for  defendant  in  error. 

Lumpkin,  J.  1.  This  case,  in  some  respects,  resem- 
bles that  of  Railway  Co.  v.  Andrews,  89  Ga.  653, 
althoug'h  in  one  essential  feature  the  two  cases 
are  materially  different.  In  the  former,  it  appeared 
that  Andrews,  who  was  injured  by  an  electric  cur- 
rent, was,  at  the  time  he  received  the  shock,  a  trespasser 

upon  the  fire-alarm  system  of  the  city 
JTTKwtriT"  Augfusta,  having,  without  permission, 
xlifwAj  (!«DpAiy.    climbed  a  pole  upon  which  he  had  no  rig-ht 

to  go,  and  it  was  accordingly  held  that  he 
took  the  risk  incident  to  the  trespass.  In  the  present 
case  the  deceased  husband  of  the  plaintiJBf,  who  was 
killed  by  a  current  of  electricity  emanating  from  the 
plant  of  the  defendant  raih\^y  company,  was  not  a  tres- 
passer, but  was  engaged  in  the  performance  of  his 
duties  as  a  lineman  of  the  telephone  company,  and  was 
in  the  strictest  sense  where  he  had  a  perfect  right  to  be 
at  the  time  he  received  the  fatal  shock.     The  railway 
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company  employed,  in  the  conduct  of  its  business,  a 
subtile,  dang-erous,  and  death-dealing*  agency.  It  con- 
sisted of  a  hig-h  potential  electric  current,  which  tra- 
versed wires  stretched  upon  poles,  and  running-  through 
the  city  of  Atlanta  and  its  suburbs.  These  wires  were 
liable,  upon  coming  in  contact  with  other  wires  belong- 
ing to  the  telephone  company,  the  electric  light  com- 
pany, and  perhaps  other  corporations,  to  cause  injury 
or  death  to  employees  of  these  other  companies  while 
engaged  in  performing  their  duties  as  linemen.  Under 
these  circumstances,  it  is  to  all  minds  a  clear  proposi- 
tion that  the  railway  company  was  bound  to  exercise  at 
least  ordinary  diligence,  not  only  to  prevent  contacts 
from  which  the  above-mentioned  consequences  might 
reasonably  be  expected  to  ensue,  but  also  to  discover 
and  take  measures  to  prevent  a  continuance  of  such 
contacts  even  when  occasioned  by  the  negligence  of 
any  other  persons.  To  hold  otherwise  would  be  to 
allow  this  company  to  maintain  its  deadly  agency  with 
no  responsibility  whatever  for  consequences  which,  in 
the  natural  course  of  things,  might  in  all  probability 
occur.  Those  who  employ,  in  the  prosecution  of  their 
business,  a  palpably  and  highly  dangerous  agency, 
such  as  electricity,  are  bound  to  exercise  such  precau- 
tions to  prevent  injury-  to  others  as  the  emergency 
would  reasonably  seem  to  require.  In  this  connection, 
we  refer  to  the  interesting  case  of  Ahern  v.  Telegraph 
Co.  (Or.)  33  Pac.  403.  It  cannot  be  doubted  that  the 
owner  of  a  ferocious  lion  would  be  bound  to  keep  him 
securely  caged  in  order  to  prevent  harm  to  others  ;  and 
even  if  a  negligent  or  malicious  person  should  open  the 
door  of  the  lion's  cage,  and  allow  him  to  escape,  there 
should  be  no  unreasonable  delay  on  the  part  of  the 
owner  in  discovering  this  fact,  and  in  taking  diligent 
steps  looking  to  the  recapture  of  the  animal.  The  feed 
wire  of  the  railway  company,  from  the  very  subtlety 
and  intangible  form  of  the  danger  that  lurks  therein 
when  it  is  charged  with  a  powerful  current  of  elec- 
tricity, is  much  more  dangerous  than  a  score  of  lions. 
Its  death-dealing  power  is  not  discoverable  by  exer- 
cising the  senses  of  sight,  hearing,  or  smell.     Imper- 
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ceptibly  and  noiselessly  it  strikes  down  its  victim,  and 
he  is  either  mutilated  or  killed  before  he  has  the  slight- 
est warning"  of  the  terrible  dang'er  so  near  at  hand. 
The  duty  of  preventing,  if  possible,  a  contact  between 
this  dang-erous  feed  wire  and  the  wires  belonging  to 
other  companies  can  hardly  be  denied.  The  duty  of 
providing  against  its  continuance,  when  occasioned 
solely  by  the  act  of  others,  is,  of  course,  less  stringent ; 
but  nevertheless,  where  such  a  contact  exists,  the  com- 
pany ought  to  discover  it  within  a  reasonable  time,  and 
take  prompt  and  efficient  measures  to  correct  and 
remedy  the  evil.  Exactly  what  period  will  constitute 
a  reasonable  time  cannot  be  accurately  defined.  Each 
case  must  depend  almost  entirely  upon  its  own  peculiar 
facts  and  attending  circumstances  ;  and  whether  or  not 
the  proper  degree  of  diligence  has  been  observed  will, 
in  every  instance,  be  a  question  for  determination  by 
the  jury. 

2.  It  is  no  longer  a  debatable  question  that,  in  order 

to  recover  for  injuries  occasioned  by  the 
fittracUMZ        negligence  of  the  defendant,  the  plaintiff  can 

recover  only  upon  some  act  or  acts  of  negli- 
gence alleged  in  his  declaration.  In  the  present  case, 
counsel  for  the  defendant  requested  that  an  instruction 
to  this  effect  be  given  to  the  jury.  The  court  declined 
to  charge  in  the  precise  language  of  the  request,  but 
we  think  its  substance  was  fully  covered  by  the  charge 
actually  given.  Among  other  things,  the  declaration 
alleged  that  the  defendant's  feed  wire  was  **  negligently 
and  carelessly  permitted  by  the  defendant  to  rest  upon 
and  be  in  immediate  contact  with ' '  a  call  wire  of  the 
telephone  company.  The  charge,  as  a  whole,  made  it 
sufficiently  clear  to  the  jury  that  the  plaintiff  must 
prove  the  negligence  thus  alleged,  and  also  that  it  occa- 
sioned the  death  of  her  husband,  before  she  would  be 
entitled  to  a  recovery. 

3.  It  was  argued  that  the  deceased  was  not  actually 

killed  by  the  electric  shock  ;  that,  while  he 
JJ2l?***  was  stunned  and  injured  by  it,  his  death  was 

really  occasioned  by  his  fall  to  the  ground 
from  the  top  of  the  pole  upon  which  he  was  at  work. 
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There  is  no  merit  at  all  in  this  contention.  It  was 
proved  beyond  question  that  the  deceased  was  so  burned, 
shocked,  and  put  in  pain  as  to  lose  his  strengfth  or  con- 
sciousness and  the  control  of  his  movements,  and,  in 
consequence,  fell  to  the  ground,  and  was  killed.  Cer- 
tainly, under  such  circumstances,  it  could  not  be  inac- 
curate to  say  that  the  electric  current  was  the  proxi- 
mate cause  of  his  death. 

4.  In  charg'ing  the  jury  with  reference  to  the  meas- 
ure of  damages,  the  presiding   judge  stated  that  they 
must  take  into  consideration  any  *  *  prospect  of 
increased  earnings  "  on  the  part  of  the  de-  *"*'**' 

ceased.  The  charge  was  complained  of  as  erroneous, 
on  the  ground  that  it  alluded  to  a  matter  as  to  which 
nothing  was  alleged  in  the  declaration.  In  the  same 
connection,  however,  the  judge  also  instructed  the  jury 
that  they  might  consider  the  deceased's  '*  diminution  of 
capacity  to  earn  money,  as  the  result  of  growing  years 
and  innrmities  of  age."  Taking  the  charge  altogether, 
it  was  not  unfair  to  the  defendant.  The  court  was 
simply  holding  up  both  sides  of  the  question  with  refer- 
ence to  the  earning  capacity  of  the  deceased  in  the  event 
he  had  not  been  killed.  No  point  was  raised  that  there 
was  no  evidence  as  to  a  probable  increase  of  earning 
capacity  on  the  part  of  the  deceased  upon  which  to  pred- 
icate the  charge  complained  of.  Assuming  that  it  was 
necessary  for  the  plaintiff  to  make  specific  allegations 
in  her  declaration  as  to  this  element  of  damage  she  had 
suflFered,  in  order  to  enable  her,  as  matter  of  right,  to 
introduce  evidence  in  support  thereof,  it  seems  clear 
that  the  proper  course  to  be  pursued  by  the  defendant 
would  have  been  to  object  to  the  introduction  of  such 
of  the  evidence  as  was  not  covered  by  the  allegations  of 
the  plaintiff's  declaration.  If  evidence  as  to  the  proba- 
ble increased  earning  capacity  of  the  deceased  was, 
without  objection,  allowed  to  go  to  the  jury,  it  cer- 
tainly would  seem  proper  for  the  judge,  if  not  incum- 
bent upon  him,  to  instruct  the  jury  what  they  were  to 
do  with  such  evidence.  Railroad  Co.  z\  Attaway,  90 
Ga.  659,  and  authorities  there  cited. 
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5.  Error  was  assigrned  upon  certain  ruling's  of  the 
judge  in  rejecting-  evidence,  but,  after  carefully  and 

thoroughly  examining  the  record,  we  do 
not  discover  that  any  material  error  in  this 
respect  was  committed.  It  was  strenuously  insisted 
that  the  evidence  showed  that  the  deceased  was 
guilty  of  such  contributory  negligence  as  to  require  an 
apportionment  of  the  damages,  and  that  the  verdict 
ought  to  be  set  aside  for  the  reason  that  the  jury  evi- 
dently deducted  nothing  on  this  account.  The  record 
before  us  does  not,  however,  sustain  this  contention. 
The  amount  of  the  verdict  is  not  so  large  as  to  show 
with  certainty  that  no  apportionment  was  in  fact  made  ; 
for,  under  the  evidence,  the  verdict  might  have  been 
for  even  a  larger  amount  than  that  found  by  the  jury. 
This  being-  so,  and  the  law  as  to  contributory  negli- 
gence having  been  fully  and  fairly  submitted  to  the 
jury,  we  do  not  feel  authorized  to  disturb  their  verdict 
on  the  ground  that  it  is  excessive.  Unquestionably, 
there  was  evidence  upon  which  a  finding  for  the  de- 
fendant could  have  been  safely  predicated  ;  but  the  jury, 
as  was  their  right,  accepted  that  version  of  the  evidence 
as  a  whole,  which  operated  favorably  to  the  plaintijBf. 
In  this  view,  the  verdict  found  was  fully  warranted. 
We  have  no  right  to  interfere  with  the  functions  which 
the  law  devolves  upon  juries ;  and,  upon  a  full  review 
of  the  whole  case,  we  find  no  legal  reason  for  directing 
that  the  case  undergo  another  investigation.  Judgment 
affirmed. 


NOTES. 

Damages — Expectances. — That  in  estimating-  damag^es  for  death 
by  wrong-ful  act,  the  expectances  of  the  deceased  may  be  reckoned. 
See  Pool  V,  Southern  Pacific  R.  Co.,  26  Pac.  Rep.  654 ;  48  Am.  &  Eng. 
R.  Cas.  529 ;  Louisville,  etc.,  R.  Co.  v,  Orr,  91  Ala.  548  ;  Kansas  Pa- 
cific R.  Co.  V.  Cutter,  19  Kans.  83 ;  Chicago,  etc.,  R.  Co.  v.  Shannon, 
45  Ills.  338  ;  Wheeler  v,  Chicago,  etc.,  R.  Co.,  49  Am.  &  Eng.  R.  Cas. 
693,  85  Iowa  167.     See  also  3  Rap.  &  Mack*s  Dig.,  pp.  927,  944. 

In  St.  Louis,  etc.,  R.  Co.  v.  Johnston,  78  Texas  536,  it  was  held 
that  in  an  action  against  the  railroad  company  for  negligently  caus- 
ing the  death  of  plaintiff  *s  husband,  it  was  proper  to  show  what 
were  the  average  wages  of  a  man  of  his  situation,  and  what  were 
his  chances  for  promotion. 

In  a  suit  by  the  wife  of  an  engineer  for  homicide,  it  was  held 
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that  the  jury  should  consider  the  age  of  the  deceased,  and,  if  old, 
his  consequent  incapacity  to  labor  long-.  Cent.  R.  Co.  v.  Roach,  8 
Am.  &  Eng".  R.  Cas.  79,  64  Ga.  635,  so  that  the  proper  increase  or 
diminution  of  deceased's  earning  capacity  should  be  taken  into  con- 
sideration. See  Cent.  R.  Co.  v.  Rouse,  77  Ga.  393,  approved  and 
distinguished  in  Savannah  R.  Co.  v.  Flannigan,  39  Am.  &  Eng.  R. 
Cas.  661,  82  Qa.  579. 
Proximate  Cause. — See  1  Am.  &  Eng.  R.  R.  Cas.,  N.  S.,  p.  xiz. 


McAdam 
Centrai^  Ry,  &  Electric  Co. 

{Supreme  Court  oj  Errors  of  Connecticut,  March  26,  i8g6.) 

Electric  Street  Railways — Negligence — Injury  to  Employees. — The 
plaintiff,  a  lineman,  employed  in  the  electric  light  department  of  an 
electric  light  and  street  railway  company,  was  ordered  to  ascend  a 
pole  used  in  connection  with  the  railway.  In  so  doing,  he  grasped 
with  one  hand  a  span  wire  which  passed  over  the  trolley  wire,  and 
might  become  dangerous  by  contact  with  that  wire  unless  insulated, 
and  with  the  other  hand  a  support  wire  which  made  a  ground  con- 
nection, and  he  received  a  shock  and  was  thrown  to  the  ground  and 
injured,  owing  to  the  span  wire  not  having  been  insulated.  Held, 
that  the  method  of  the  construction  in  connection  with  the  failure 
to  insulate  the  span  wire  was  a  violation  of  the  duty  imposed  on  the 
defendant  by  law,  and  that  the  defendant  was  guilty  of  negligence. 

Degree  of  Care — Electric  Street  Railways. — The  law  imposes  a 
duty  on  an  electric  railway  company  of  using  a  very  high  degree  of 
care  in  the  construction  and  operation  of  the  appliances  for  the  use 
of  electricity,  requiring  the  corporation  to  employ  every  reasonable 
precaution  known  to  those  possessed  of  the  knowledge  and  skill  re- 
quisite for  the  safe  treatment  of  electricity  for  providing  against 
all  dangers  incident  to  its  use,  and  holds  it  liable  for  all  injuries 
due  to  the  neglect  of  that  duty. 

Appeal  from  Hartford  county  superior  court.  No 
error. 

Frank  L.  Hungerford,  for  appellant. 

John  P.  Healy  and  Frank  E.  Healy,  for  appellee. 

HammerslEY,  J.  The  defendant  corporation  main- 
tained in  the  city  of  New  Britain  an  electrical  plant, 
with  two  separate    branches,   one    for  operating*   an 
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electric  street  railway  under  the  overhead  trolley  plan, 
and  the  other  for   furnishing   electric   lights.      The 

plaintiff  was  a  lineman  employed  in  the  elec- 
tric light  department.  It  was  a  part  of  his 
duty,  when  especially  directed,  to  make  some  changes 
in  the  lines  of  the  railway  department.  He  had  been 
especially  directed  to  ascend  a  pole  used  in  connec- 
tion with  the  railway,  for  the  purpose  of  removing  a 
telephone  wire  fastened  to  the  top  of  the  pole,  and 
used  by  the  defendant.  Attached  to  this  pole  were 
span  wires  and  support  wires  belonging  to  the  railway 
plant.  The  span  wires  passed  over  the  main  trolley 
wire,  and  might  become  dangerous  by  contact  with 
that  wire,  unless  protected  by  artificial  insulation.  In 
the  construction  of  the  railway  the  wires  were  so  ar- 
ranged that  occasional  contact  between  the  span  wires 
and  the  trolley  wire  was  likely  to  occur.  The  span 
wires  were  understood  to  be  insulated  from  the 
main  trolley  wire  by  proper  artificial  insulation. 
Pursuant  to  his  directions,  the  plaintiff  ascended  the 
pole  by  a  ladder  to  the  height  of  about  16  feet,  with 

the  expectation  of  climbing  from  that  point 
Bjetrie  Mwet  to  the  top  of  the  pole.  Before  leaving  the 
legiirraee.         ladder,  and  for  the   purpose   of   steadying 

himself  as  he  was  about  to  ascend,  he  took 
hold  with  his  left  hand  of  an  eyebolt  connected  with  a 
support  wire  which  ran  from  the  pole  to  the  next  pole, 
and  reached  his  right  hand  to  take  hold  of  an  eye- 
bolt  to  which  was  fastened  a  span  wire.  The  support 
wire  in  some  way  made  a  ground  connection.  The 
span  wire  was  not  insulated,  and  was  in  contact  with 
the  trolley  wire  charged  for  use  for  railway  pur- 
poses. As  his  right  hand  touched  the  eyebolt,  he 
received  a  severe  shock,  which  caused  him  to  fall  to 
the  ground,  whereby  he  was  injured.  Several  days 
prior  to  the  accident  the  defendant  had  its  attention 
called  to  a  dangerous  condition  of  the  wires  at  this 
point,  and  it  made  no  effort  to  discover  the  cause. 
The  court  below  found  that  the  defendant  was  guilty 
of  gross  negligence,  and   that  the  plaintiff  was   not 
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lilty  of  contributory  negfligence,  and  gave  judgment 
:or  the  plaintiff  to  recover  substantial  damages. 

The  reasons  of  appeal  seem  to  be  a  summary  of  the 
defendant's  argument  upon  the  trial,  and 
apparently  the  errors  mainly  relied  on  are  SffeWe^iSfwiyi. 
the  alleged  erroneous  conclusions  reached  by 
the  court  upon  questions  of  fact.  In  its  brief,  however, 
the  defendant  claims  that,  in  finding  gross  negligence 
in  the  construction  of  the  defendant's  wires,  the  court 
erred  in  measuring  the  legal  duty  of  the  defendant  by 
an  erroneous  standard.  The  trolley  wire,  as  used  by 
the  defendant,  is  charged  with  an  agency  of  exceeding 
danger  to  life,  and  is  capable  of  communicating  such 
deadly  quality  to  any  wire  or  conductor  of  electricity 
that  may  come  in  contact  with  it.  When  the  legisla- 
ture authorizes  a  corporation  to  use  such  an  agency  in 
the  public  streets,  the  law  implies  a  duty  of  using  a 
very  high  degree  of  care  in  the  construction  and  opera- 
tion of  the  appliances  for  the  use  of  that  agency,  requir- 
ing the  corporation  to  employ  every  reasonable  precau- 
tion known  to  those  possessed  of  the  knowledge  and 
skill  requisite  for  the  safe  treatment  of  such  an  agency, 
for  providing  against  all  dangers  incident  to  its  use, 
and  holds  it  accountable  for  the  injury  of  any  person 
due  to  the  neglect  of  that  duty,  whether  the  person  in- 
jured is  or  is  not  one  of  its  own  employees.  This  stand- 
ard of  duty  was  correctly  applied  to  the  facts  as  found 
by  the  court  below.  The  method  of  construction  in 
connection  with  the  failure  to  insulate  the  span  wire 
was  a  violation  of  the  duty  imposed  on  the  defendant  by 
law. 

The  defendant  also  claims  in  its  brief  that  the  court 
did  not  hold  the  plaintiflF  up  to  the  degree  of  care  fixed 
by  law  for  persons  engaged  in  hazardous  undertakings. 
In  so  far  as  this  claim  implies  that  the  court,  while  ap- 
plying the  legal  standard  of  care  for  persons  engaged 
in  dangerous  undertakings,  erred  in  its  finding,  from 
all  the  circumstances  of  this  case,  that  the  plainti£F  in 
fact  did  not  neglect  to  use  such  care,  it  does  not  present 
a  question  which  this  court  should  review  ;   and,   if  it 
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were  open  to  review,  the  facts,  as  detailed  in  the  record, 
would  compel  us  to  reach  the -same  conclusion.  In  so 
far  as  the  claim  implies  that  the  court  did  not  recognize 
nor  apply  to  the  facts  as  found  the  legal  standard  of 
care,  it  is  not  consistent  with  the  record.  The  court 
made  no  ruling  adverse  to  the  defendant  in  respect  to 
the  standard  of  care  required  by  law.  The  finding 
gives  a  minute  and  clear  recital  of  all  the  circumstances 
of  the  accident.  The  conclusion  of  the  court  that  the 
defendant  was  guilty  of  negligence  was  demanded  by 
its  plain  violation  of  a  legal  duty;  and  the  finding  shows 
that  the  conclusion  that  the  plaintiff  was  not  guilty  of 
contributory  negligence  was  an  inference  from  the 
special  facts  and  circumstances  peculiar  to  this  case  as 
found  by  the  court  from  the  evidence,  and  it  does  not 
appear  from  the  finding,  and  is  not  assigned  as  error  in 
the  reasons  of  appeal,  that  in  drawing  such  inference 
the  court  violated  any  rule  or  principle  of  law  applica- 
ble to  the  facts  as  found.  Such  a  conclusion  cannot  be 
reviewed  in  error.  Discussion  of  this  point  is  barred 
by  many  recent  decisions  of  this  court.  There  is  no 
error  in  the  judgment  of  the  superior  court.  The  other 
judges  concurred. 


BuswELL 

V. 

Southern  Pacific  Co. 

{Supreme  Court  of  California,  Oct,  6,  /«?p6.) 

Construction  of  Statute. — The  provision,  in  an  act  authorizing* 
cities  to  grant  the  use  of  the  streets  to  railroads,  that  no  railroad 
company  "who  may  avail  themselves  of  the  provisions  of  this  sec- 
tion ever  use  their  road  for  street  railroad  purposes,  or  for  the  pur- 
pose of  carrying  passengers  for  a  consideration  from  one  point  to 
another  in  the  same  city,"  was  inserted  in  the  act  for  the  purpose 
of  preventing  competition  between  railroad  companies  covered  by 
the  act  and  local  street  railways  within  cities,  and  was  not  enacted 
for  the  purpose  of  extending  to  the  public  at  large  the  right  to 
ravel  free  upon  such  railroads  within  the  city  boundaries. 
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Department  1.     Appeal   from  Alameda  county 
superior  court.     Affirmed. 

C.  M.  Jennings  and  Thomas  V.  Cator^  for  appellant. 
Jas.  C.  Martin^  A.  A.  Moore ^  and  Fctshay   Walker ^ 
for  respondent. 

GarouTTE,  J.  This  is  an  action  by  plaintiff  to  com- 
I)el  defendant,  by  perpetual  and  mandatory  injunction, 
to  grant  to  all  persons  in  the  city  of  Oakland  the  right 
to  ride  upon  defendant's  trains  on  Seventh  street  within 
said  city  without  compensation.  Upon  the  20th  day  of 
May,  1861,  the  legislature  of  the  state  of  California 
passed  an  act  giving  the  power  to  any  county,  city,  or 
town  to  grant  to  any  railroad  company  now  organized, 
or  that  might  be  hereafter  organized,  under  the  laws  of 
this  state,  the  use  of  its  streets  or  highways  which  were 
necessary  to  enable  it  to  reach  an  accessible  point  for  a 
depot  in  such  county,  city,  or  town,  or  to  pass  through 
the  same,  on  as  direct  a  route  as  possible.  By  such  act 
it  was  further  provided,  '*Nor  shall  any  railroad  com- 
pany who  may  avail  themselves  of  the  provisions  of  this 
section  ever  use  their  road  for  street  railroad  purposes, 
or  for  the  purpose  of  carrying  passengers  for  a  consid- 
eration from  one  point  to  another  in  the  same  city.'* 
Defendant  secured  from  the  city  of  Oakland  the  use  of 
Seventh  street  for  its  road,  under  this  act.  And  the 
question  now  presents  itself,  what  is  the  true  construc- 
tion of  the  foregoing  provision  of  that  act  ? — it  being 
contended  upon  the  part  of  appellant  that  by  this  pro- 
vision the  defendant  company  is  bound  to  allow  all 
persons  to  ride  free  upon  its  road  between  any  and  all 
points  in  the  aforesaid  city.  The  defendant  is  forbidden 
to  use  its  road  '*for  street  railroad  purposes,  or  for  the 
purpose  of  carrying  passengers  for  a  consideration  from 
one  point  to  another"  in  the  city  of  Oakland.  We  are 
satisfied  this  provision  was  inserted  in  the  act  for  the 
purpose  of  preventing  competition  between  railroad 
companies  covered  by  the  act  and  local  street  railways 
within  cities,  and  was  not  enacted  for  the  purpose  of 
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extending  to  the  public  at  large  the  right  to  travel  free 
upon  such  railroad  within  the  city  boundaries.  To  for- 
bid the  defendant  company  from  carrying  passengers 
from  one  point  to  another  in  the  city  of  Oakland  for  a 
consideration  is  not  the  equivalent  of  a  declaration  that 
the  company  must  carry  all  passengers  between  those 
points  without  consideration.  It  would  be  a  very  ex- 
ceptional case  which  would  invoke  a  rule  of  construc- 
tion that  the  forbidding  of  the  doing  of  one  thing*  in- 
cluded a  command  to  do  another  thing.  It  it  had  been 
intended  to  impose  upon  this  defendant  and  others  simi- 
larly situated  the  burden  of  carrying  within  the  city 
limits  all  people,  without  charge,  the  legislature  should 
have,  and  would  have,  used  more  apt  language  to  ex- 
press such  intention.  If  it  had  been  intended  to  give 
the  public  the  right  and  privilege  of  riding  free  upon 
the  railroads  referred  to  in  the  act,  it  was  an  easy  matter 
to  have  said  so,  and  language  in  some  degree  apt  for 
the  purpose  would  have  been  used,  but  here  there  is  no 
such  language.  If  such  was  the  purpose  of  the  legis- 
lature,— if  the  right  of  the  public  to  ride  free  was  the 
consideration  which  actuated  the  city  in  granting  the 
use  of  its  streets  to  the  defendant, — why  was  anything 
said  in  the  provision  about  street  railrosuds  ?  For  upon 
such  construction  they  are  totally  foreign  to  the  ques- 
tion with  which  the  legislative  mind  was  dealing.  If 
the  provision  we  have  quoted  was  inserted  in  the  act 
for  the  benefit  of  street  railroads,  by  preventing  compe- 
tition,— ^as  we  think  is  apparent, — ^a  construction  of  the 
provision  giving  all  the  people  the  right  to  travel  free 
would  be  directly  antagonistic  to  the  legislative  inten- 
tion, and  accomplish  the  very  object  the  legislature  was 
trying  to  prevent  by  the  enactment.  Again,  it  is  in- 
sisted that  defendant  is  a  common  carrier,  and  as  such 
is  bound  to  carry  all  passengers  who  present  them- 
selves ;  but  this  can  only  be  so  when  the  carrier  is  en- 
titled to  charge  a  reasonable  compensation  for  the  car- 
riage. We  are  clear  that  the  intention  of  the  lawmaking 
power  in  the  enactment  of  this  statute  was  not  such  as 
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Is  contended  for  by  appellant.  We  find  nothing  further 
in  the  record  demanding*  our  consideration.  For  the 
foregoing-  reasons  the  judgment  is  affirmed. 

We  concur:  Van  Fi^ekt,  J.;  Harrison,  J. 


Patton  et  ux. 

V, 

Olympia  Door  &  Lumber  Co. 

{Supreme  Court  of  Washington,  August  28 ,  i8g6,) 

Railroads  in  Streets — Damage  to  Property  Owners. — Where  a 
switch  track  is  being-  constructed  bj  a  lumber  company,  principally 
for  its  benefit,  for  the  purpose  of  running-  cars  over  the  same  to 
such  company's  mill,  the  lumber  company  cannot  escape  liability 
for  damages  occasioned  to  property  by  the  necessary  operation  of 
the  switch  in  the  customary  manner,  on  the  ground  that  it  has 
nothing  to  do  with  the  running  of  trains  over  such  switch. 

Same — Peculiar  Damages. — A  switch  track  was  built  upon  a  curve 
and  ran  so  close  to  the  side  of  the  street  upon  which  the  plaintiffs 
resided  that  a  team  could  not  stand  there  clear  of  the  track. 

Held,  that  the  plaintiffs  had  sustained  a  special  damag^e  different 
from  that  sustained  by  the  public  generally,  by  the  appropriation 
of  the  street  for  railroad  purposes,  and  were  entitled  to  compensa- 
tion. 

Appeal  from  Thurston  county  superior  court.   Re^ 
versed. 

Solon  T.  Williams^  for  appellants. 
Chas.   H.   Ayer   and    Haight  iS:    O wings  y   for   re- 
spondent. 

Scott,  J.     The  appellants  are  the  owners  of  a  lot, 
fronting  on  JeiBferson  street,  in  the  city  of 
Olympia.     On  one  side  of  the  lot,  a  short  *** 

distance  therefrom,  said  street  is  crossed  by  the  track 
of  the  Tacoma,  Olympia  &  Gray's  Harbor  Railroad 
Company.  On  the  other  side  of  the  lot,  several  blocks 
distant,  is  situated  a  saw-mill  and  manufacturing  plant 
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Operated  by  the  respondent.  In  pursuance  of  an  agree- 
ment entered  into  between  the  respondent  and  the  rail- 
road company,  a  railroad  track  was  constructed  upon 
said  street  in  front  of  appellants'  premises,  to  be  used 
as  a  switch  connecting  with  the  main  track.  While 
said  switch  track  was  being  constructed,  appellants 
brought  this  action  to  enjoin  the  same,  alleging  that 
the  construction  thereof  would  cause  great  damage  to 
their  lot  and  dwelling-house  thereon,  and  that  the  re- 
spondent had  not  made  or  paid  into  court  any  compen- 
sation to  appellants  therefor.  A  temporary  restraining 
order  was  issued,  which,  upon  motion  of  the  defend- 
ant, was  afterwards  vacated ;  and,  upon  said  hearing, 
the  court  made  findings  of  fact,  and  entered  a  decree 
dismissing  the  action,  and  the  plaintiffs  have  appealed. 
The  respondent  does  not  dispute  the  building  of  the 
switch  track,  but  contends  that  it  has  noth- 

JS'Tf^V  u  ^^^  ^^  ^^  with  the  running  of  trains  over  it, 
rnpertjr  owien.  and  is  in  no  wise  liable  therefor ;  and,  fur- 
thermore, that  the  appellants'  premises  were 
not  damaged ;  and,  consequently,  that  the  action  was 
properly  dismissed.  It  is  evident  from  the  proofs  that 
the  track  was  constructed  principally  for  the  benefit  of 
the  respondent,  for  the  purpose  of  running  cars  over 
the  same  to  the  mill  operated  by  it.  This  being  the 
plain  purpose  of  the  construction  of  the  switch,  re- 
spondent could  not  escape  liability  for  damages  occa- 
sioned to  the  appellants  by  the  necessary  operation 
of  the  switch  in  the  customary  manner.  In  the 
case    of    Hatch    v.    Railroad    Co.,    6    Wash.    1,    we 

held  that,  if  the  owner  of  a  lot  had  been 
SSifei!*"""      damaged  in  a  manner  different  from  that  of 

the  public  generally,  by  the  appropriation  of 
a  street  for  railroad  purposes,  he  was  entitled  to  com- 
pensation ;  and  that  holding  governs  this  case,  for  we 
are  of  the  opinion  that  the  appellants  have  sustained  a 
peculiar  or  special  damage.  It  appears  that  said  switch 
track  is  built  upon  a  curve,  and  that  it  runs  in  close  to 
the  side  of  the  street  upon  which  the  appellants  reside, 
so  close  that  a  team  cannot  stand  there  clear  of  the 
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track;  and,  also,  there  is  proof  to  show  that  their 
dwelling-house  is  damaged  and  rendered  of  less  value 
by  the  running  of  trains  over  the  track.  That  there 
was  some  damage  to  the  premises  is  apparent,  and  the 
court  erred  in  dismissing  the  bill.  Except  as  afore- 
said, the  findings  of  the  court  will  not  be  disturbed, 
but  the  cause  will  be  reversed  and  remanded,  with  in- 
structions to  give  the  respondent  30  days  after  the  re- 
mittitur goes  down  within  which  to  take  such  steps  as 
may  be  necessary  to  determine  the  amount  of  damages, 
and  to  remunerate  the  appellants  therefor. 

Gordon  and  Dunbar,  JJ.,  concur.     Anders,  J., 
dissents. 


Detroit  Citizens'  Street  Railway  Co. 

V. 

City  of  Detroit  et  al. 

{Supreme  Court  of  Michigan,  July  28,  i8g6.) 

Municipal  Corporations — Grant  of  Exclusive  Privileges. — Munici- 
pal corporations  have  no  power  to  grant  exclusive  rig-hts  to  street 
railway  companies  except  upon  authority  from  the  legislature,  given 
explicitly  and  clearly  expressed,  or  by  implication  so  direct  and 
necessary  as  to  render  it  equally  clear. 

Same. — Where  a  municipality,  by  an  ordinance,  confers  on  a  street 
railway  company,  the  exclusive  privilege  of  operating  a  railway  in 
its  streets,  giving  such  company  the  option  to  avail  itself  or  not  of 
the  privilege,  it  is  none  the  less  a  grant  of  an  exclusive  privilege, 
because  of  the  option  reserved  to  the  company  to  build  or  not. 

Construction  of  Statute — Exclusive  Privileges. — A  state  statute  pro- 
viding that  aU  companies  or  corporations  formed  for  the  purpose  of 
operating  street  railways,  shall  have  the  exclusive  right  to  use  and 
operate  any  street  railways  constructed,  owned  or  held  by  them,  pro- 
vided that  no  such  company  or  corporation  shall  be  authorized  to 
construct  a  railway  under  such  act  through  the  streets  of  any  town 
or  city  without  the  consent  of  the  municipal  authorities  of  such 
town  or  city,  and  under  such  regulations  and  upon  such  terms  and 
conditions  as  the  said  authorities  may  from  time  to  time  prescribe, 
cannot  be  construed  as  conferring  upon  the  municipalities  the  right 
to  grant  the  exclusive  privilege  to  such  a  company  of  operating  a 
street  railway  in  its  streets. 
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Appeal  from  Wayne  county  circuit  court,  in  chan- 
cery.    Affirmed. 

Brennan^  Dofinelly  &  Van  De Mark  {Fred.  A.  Baker ^ 
Ashley  Pondy  Frank  Sullivan  Smithy  and  Ja7nes  C 
Carter y  of  counsel),  for  appellant. 

John  J.  Speedy  for  appellee  city  of  Detroit. 

Charles  Flowers  {John  B.  Corliss^  Benton  Hanch- 
etty  and  Herschel  H.  Hatch y  of  counsel),  for  appellee 
Detroit  Railway. 

Montgomery,  J.  The  bill  in  this  case  was  filed  to 
restrain  the  defendant,  the  Detroit  Railway,  from  con- 
structing* and  operating  a  street  railway  in  certain 
streets  in  the  city  of  Detroit,  the  complainant  claiming 
to  have  a  prior  right  to  construct  and  operate  a  street 

railway  in  such  streets  under  and  by  virtue 
of  an  ordinance  of  the  city.  The  complain- 
ant is  the  successor  to  the  Detroit  City  Railway.  By 
an  ordinance  approved  November  24,  1862,  the  Detroit 
City  Railway  was  *'  exclusively  authorized  to  construct 
and  operate  railways  as  herein  provided,  in  and  through 
(certain  named  streets)  and  through  such  other  streets 
and  avenues  in  said  city  as  may  from  time  to  time  be 
fixed  and  determined  by  a  vote  of  the  common  council 
of  said  city  of  Detroit  and  assented  to  in  writing  by  said 
corporation ;  *  *  *  and  provided  the  corporation  does 
not  assent  in  writing  within  thirty  days  after  the  pas- 
sage of  said  resolution  of  the  council  ordering  the  for- 
mation of  new  routes,  then  the  common  council  may 
give  the  privilege  to  any  other  company  to  build  such 
route,  and  such  other  company  shall  have  the  right  to 
cross  any  track  of  rails  already  laid,  at  their  own  cost 
and  expense."  By  an  ordinance  passed  in  November, 
1879,  the  rights  conferred  and  the  obligations  imposed 
by  the  ordinance  of  1862  w^ere  continued  until  Novem- 
ber 14,  1909.  Complainant's  predecessor,  the  Detroit 
City  Railway,  was  organized  under  the  train  railway 
act,  and  at  the  date  of  the  adoption  of  the  first  ordinance 
in  1862,  section  34  of  that  act  provided  that  *  *  all  com- 
panies or  corporations  formed  for  such  purposes  shall 
have  the  exclusive  right  to  use  and  operate  any  street 


STREETS — GRANT  OB*  EXCIyUSIVE  PRIVILEGES.     17 
Detroit  C.  S..R.  Co.  v.  City  of  Detroit. 

railways  constructed,  owned  or  held  by  them,  provided 
that  no  such  company  or  corporation  shall  be  authorized 
to  construct  a  rail  way  under  this  act  through  the  streets 
of  any  town  or  city  without  the  consent  of  the  munici- 
pal authorities  of  such  town  or  city  and  under  such 
regulations  and  upon  such  terms  and  conditions  as  said 
authorities  may  from  time  to  time  prescribe."  In  1867 
this  section  was  amended  by  adding  another  ^proviso^ 
which  reads  as  follows  :  "  Provided,  further,  that  after 
such  consent  shall  have  been  given  and  accepted  by  the 
company  or  corporation  to  which  the  same  is  granted, 
such  authorities  shall  make  no  regulations  or  conditions 
whereby  the  rights  or  franchises  so  granted  shall  be 
destroyed  or  unreasonably  impaired,  or  such  company 
or  corporation  be  deprived  of  the  right  of  constructing, 
maintaining  and  operating  such  railway  in  the  street  in 
such  consent  or  grant  named,  pursuant  to  the  terms 
thereof." 

The  question  first  in  importance  is  whether  the  com- 
mon council  of  the  city  had  the  inherent  power,  or  de- 
rived the  power  under  this  statute,  to  grant  the  privi- 
lege, not  only  to  build  such  lines  as  were  specifically 
designated  in  the  ordinance  of  1862,  but  to  couple  with 
this  grant  the  grant  of  the  first  right  to  build  any 
other  lines  which  the  city  authorities  might,  in  the  fu- 
ture, elect  to  have  constructed,  on  the  same  terms  as 
were  provided  with  reference  to  the  lines  specifically 
provided  for  in  the  ordinance  of  1862.  It  is  apparent 
from  the  reading  of  the  statute  that  there  was  no  ex- 
press and  direct  authority  conferred  in  terms  upon  the 
common  council  to  grant  an  exclusive  privilege  to  oc- 
cupy the  streets  of  the  city  for  street-railway  purposes. 
An  attempt  has  been  made  to  distinguish  the 
right  of  election  sought  to  be  conferred  by 
the  ordinance  from  a  grant  of  an  exclusive  privilege,  on 
the  ground  that  the  municipality  reserves  to  itself  the 
right  to  grant  the  privilege  to  other  companies  to  con- 
struct street  railways,  in  case  the  first  company  shall 
elect  not  to  build  in  designated  streets.  But,  while  the 
ordinance  does  not,  in  terms,  purport  to  be  a  direct  grant 

S  (N.  s.)  A.  &  E.  R.  Cas.— 1>^ 
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of  an  exclusive  use  in  all  the  streets  of  the  city,  it  is  a 
grant  of  an  exclusive  privilegfe,  which  the  company  is 
gfiven  the  option  to  avail  itself  of  or  not,  at  its  pleasure. 
The  legislative  control  over  the  streets  is  suspended 
during  a  period  of  30  years,  except  in  cases  where  the 
company  shall,  upon  investigation,  determine  that  a  line 
does  not  give  sufficient  promise  of  profit  to  justify  it  in 
making  the  requisite  expenditure,  when,  on  its  refusal 
to  build,  the  city  regains  so  much  of  its  legislative  au- 
thority as  enables  it  to  provide  for  the  construction  of  a 
particular  line  ;  but,  as  to  other  streets  and  other  lines, 
its  power  is  still  suspended.  Nor  would  it  be  possible, 
under  the  construction  contended  for  by  complainant, 
for  the  city  to  make  other  or  better  terms  with  another 
company  prepared  to  build  independent  or  competing 
lines.  We  consider  that  this  is,  none  the  less,  a  grant  of 
an  exclusive  privilege  because  of  the  option  reserved  to 
the  company  to  build  or  not,  and  that  the  rules  of  con- 
struction, which  obtain  in  construing  such  grants  and 
in  determining  whether  the  power  to  make  such  grant 
exists,  should  be  applied.  The  general  rule,  establish- 
ed by  the  weight  of  authority,  is  that  munic- 
iDBicipdeoTMn-  ipal  corporations  have  no  power  to  errant 
Exclusive  PrifiiesM.  exclusive  rights  to   street-railway,  gas   or 

w^ater  companies,  except  upon  authority 
from  the  legislature,  given  explicitly,  and  clearly  ex- 
pressed ;  and  that,  in  construing  charters  and  statutes 
conferring  upon  the  municipality  the  right  to  provide 
for  these  conveniences,  the  authority  to  grant  exclusive 
privileges  will  not  be  implied  from  the  use  of  general 
language.  Booth,  St.  Ry.  Law,  §  108  ;  Grand  Rapids, 
E.  L.  &  P.  Co.  V.  Grand  Rapids,  etc.,  Co.,  33  Fed. 
659 ;  Jackson  County  H.  R.  Co.  v.  Interstate  Rapid 
Transit  Ry.  Co.,  24  Fed.  306;  Saginaw  Gaslight  Co. 
V.  City  of  Saginaw,  28  Fed.  529  ;  Parkhurst  v.  City  of 
Salem  (Or.)  32  Pac.  304;  Long  v.  City  of  Duluth 
(Minn.)  51  N.  W.  913  ;  2  Cook,  Stock,  Stockh.  4&  Corp. 
Law,  §  913.  It  is  conceded  that  the  weight  of  author- 
ity establishes  this  rule,  but  it  is  contended  that  this  is, 
after  all,  but  a  rule  of  construction,  and  that  the  para- 
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mount  rule  of  construction  is  that  the  intent  of  the 
legislature,  when  gathered  from  the  whole  terms  of 
the  enactment,  should  control.  We  recog'nize  the  force 
of  this  latter  rule,  except  in  a  case  where  it  crosses 
lines  with  another  well-understood  rule  of  construction. 
But  courts  are  not  at  liberty  to  resort  to  this  rule,  and 
to  discard  another  rule  of  construction ;  for,  in  ascertain- 
ing- the  intent,  it  must  be  assumed  that  the  statute  was 
adopted  in  view  of  the  recog'nized  rule  that  nothing  is 
to  be  taken  by  intendment  in  construing*  a  legislative 
grant  of  power. 

The  principal  contention  of  complainant's  counsel  is 
that  the  policy  of  our  constitution,  which  fa- 
vors local  self-g-overnment,  should  have  con-  gSS".****'  *' 
trolling-  effect  in  determining*  the  leg-islative 
intent  In  this  case,  and  that,  because  of  this  policy,  the 
cases  cited  from  other  states  to  sustain  the  proposition 
that  a  municipality  does  not  possess  the  power  to  g^rant 
an  exclusive  privilege,  except  the  same  be  conferred  in 
express  terms,  should  not  have  controlling*  effect.  To 
some  extent  counsel  for  complainant  differ  in  the  scope 
of  their  contention  as  to  the  effect  of  certain  provis- 
ions of  our  constitution.  The  contention,  as  it  is 
made  in  the  brief  of  one  of  complainant's  counsel,  is 
that  under  our  constitution  the  sovereign  power  over 
all  public  streets  and  highways  (except  state  roads  laid 
out  under  swamp-land  g-rants)  is  taken  from  the  state 
leg*islature,  and  distributed  among*  the  townships,  cities, 
and  villag-es  of  the  state,  to  be  separately  exercised  by 
them  ;  and  that,  therefore,  the  local  authorities,  in  mak- 
ing* street-railway  grants,  and  in  ag*reeing*  upon  the 
terms  and  conditions  thereof,  exercise  an  original  power 
vested  in  them  by  the  constitution  of  the  state  ;  and  that 
they  do  not,  in  any  sense,  act  as  the  ag*ents  of  the  state 
legfislature  by  virtue  of  a  mere  delegation  of  authority. 
The  provisions  of  the  state  constitution  which  are  cited 
as  establishing  this  policy  are  article  14,  §  9 ;  article  11 , 
§  1 ;  article  4  §  23.  Article  11,  §  1,  provides  for  the 
election  of  highway  comihissioners  in  townships  and 
road  districts,  and  can  have  no  bearing  upon  the  ques- 
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tion  except  as  it  may  tend  to  show  the  general  policy  of 
the  people  in  dealing-  with  the  subject  of  highways. 
Article  14,  §  9,  reads  :  "The  state  shall  not  be  a  party 
to  or  interested  in  any  work  of  internal  improvement, 
nor  engage  in  carrying  on  any  such  work  except  in  the 
expenditure  of  grants  to  the  state  of  lands  or  other 
property."  And  article  4,  §  23,  provides:  "The 
legislature  shall  not  *  *  *  vacate  or  alter  any  road 
laid  out  by  the  commissioners  of  highways  or  any  street 
in  any  city  or  village  or  in  any  recorded  town  plat."  It 
is  contended  that  these  provisions  take  away  the  power 
from  the  legislature,  and  transfer  it  to  the  local  govern- 
ments. In  support  of  this  contention  we  are  cited  to 
the  cases  of  Hubbard  v,  Springwells,  25  Mich.  153 ; 
Davies  v.  Board  of  Sup'rs,  89  Mich.  295,  50  N.  W.  862 ; 
People  V,  Hurlbut,  24  Mich.  44  ;  People  ex  rel.  Park 
Commissioners  v.  Common  Council  of  Detroit,  28  Mich. 
228  ;  People  ex  rel.  Attorney  General  v.  Common  Coun- 
cil of  Detroit,  29  Mich.  108.  In  Hubbard  v.  Spring- 
wells  the  question  arose  as  to  the  validity  of  an  act  of 
the  legislature  authorizing  an  appointment  by  the  gov- 
ernor of  commissioners  to  improve  Fort  street,  in  the 
township  of  Springwells,  and  to  collect  tolls.  The  town- 
ship was  required  to  issue  bonds  and  submit  to  taxation 
for  the  purpose  of  paying  for  the  improvement.  It  was 
held  that  this  was  a  work  of  internal  improvement,  and 
as  such  could  not  be  undertaken  by  state  agencies,  and 
it  was  further  held  that,  as  commissioners  and  overseers 
of  highways  were  constitutional  officers,  their  functions 
could  not  be  wholly  abolished,  nor  could  they  be  elected 
or  appointed  by  other  authority  than  the  township.  In 
this  latter  holding,  the  court  followed  People  v.  Hurl- 
but.  But  in  Hubbard  v.  Springwells,  the  court,  by  no 
means,  holds  that  the  control  of  the  streets  by  the  local 
authorities  is  supreme  ;  on  the  contrary,  it  was  said  that 
the  power  of  the  highway  commissioners  was  subject 
to  legislative  modification.  In  Davies  ^^  Board  of  Sup'rs 
the  court  held,  following  Hubbard  v.  Springwells,  that 
it  was  incompetent  to  withdraw  from  the  local  authori- 
ties provided  by  the  constitution  the  functions  of  their 


STREETS — GRANT  OF  EXCI^USIVE  PRIVII^EGES.    21 
Detroit  C.  S.  R.  Co.  v.  City  of  Detroit. 

officers,  and  confer  them  upon  a  board  appointed  by  a 
power  removed  from,  and  not  responsible  to,  local  au- 
thority. The  scope  of  the  earlier  decisions  is  clearly 
stated  by  Mr.  Justice  Cooi^EY  in  People  ex  rel.  Park 
Commissioners  v.  Common  Council  of  Detroit,  28  Mich., 
at  pag-e  239.  After  stating  that  the  opinion  in  People 
V,  Hurlbut  had  been  misapprehended.  Justice  CooLtEY 
said  :  "  We  intended,  in  that  case,  to  concede  most 
fully  that  the  state  must  determine  for  each  of  its  munic- 
ipal corporations  the  powers  it  should  exercise,  and 
the  capacities  it  should  possess,  and  that  it  must  also 
decide  what  restrictions  should  be  placed  upon  these, 
as  well  to  prevent  clashing  of  action  and  interest  in  the 
state  as  to  protect  individual  corporators  against  injus- 
tice and  oppression  at  the  hands  of  the  local  majority. 
And  what  we  said  in  that  case  we  here  repeat, — ^that, 
while  it  is  a  fundamental  principle  in  this  state,  recog- 
nized and  perpetuated  by  express  provisions  of  the  con- 
stitution, that  the  people  of  every  hamlet,  town,  and 
city  of  the  state  are  entitled  to  the  benefits  of  local  self- 
government,  the  constitution  has  not  pointed  out  the 
precise  extent  of  local  powers  and  capacities,  but  has 
left  them  to  be  determined  in  each  case  by  the  legisla- 
tive authority  of  the  state  from  considerations  of  general 
policy,  as  well  as  those  which  pertain  to  the  local  bene- 
fit and  local  desires.  And  in  conferring  those  powers 
it  is  not  to  be  disputed  that  the  legislature  may  give  ex- 
tensive capacity  to  acquire  and  hold  property  for  local 
purposes,  or  it  may  confine  the  authority  within  narrow 
bounds  ;  and  what  it  thus  confers  it  may  enlarge,  re- 
strict, or  take  away  at  pleasure."  This  is  a  clear  ex- 
position of  plain  provisions  of  the  constitution.  Article 
4,  §  38,  reads  :  "  The  legislature  may  confer  upon  or- 
ganized townships,  incorporated  cities  and  villages  and 
upon  boards  of  supervisors  of  the  several  counties,  such 
powers  of  a  local  legislative  and  administrative  charac- 
ter as  they  may  deem  proper."  The  limitations  upon 
this  broad  power  to  confer  or  withhold  authority  are 
that  the  legislature  may  not  withhold  authority  from 
the  local  authorities,  and  confer  it  upon   an   outside 
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agency  ;  and  under  the  provisions  of  Article  4,  §  23,  it 
may  not  vacate  or  alter  any  road  laid  out  by  the  com- 
missioner or  local  authorities. 

Since  the  adoption  of  the  constitution  many  acts  have 
been  passed  relating*  to  the  control  of  streets,  and  im- 
posing duties  upon  local  authorities  ;  and  in  special 
charters,  as  well  as  in  the  general  act  for  incorporation 
of  cities,  it  has  been  deemed  essential  to  confer  and  de- 
fine the  extent  of  the  control  over  streets  reposed  in 
municipal  authorities.  This  court,  in  the  case  of  Tay- 
lor V.  Railway  Co.,  80  Mich.  77,  45  N.  W.  335,  Mr. 
Justice  Grant,  speaking  for  the  court,  said,  ''Munic- 
ipal corporations  derive  their  sole  source  of  power  from 
legislative  enactments."  See,  also,  Saginaw  Gaslight 
Co.  V.  City  of  Saginaw,  28  Ped.  529  ;  Grand  Rapids, 
E.  L.  &  P.  Co.  V.  Grand  Rapids,  etc.,  Co.  33  Ped. 
659;  Detroit  Citizens'  St.  Ry.  Co.  v.  City  of  Detroit, 
12  C.  C.  A.  365,  64  Ped.  628;  City  of  Detroit  v. 
Blackeby,  21  Mich.  84.  The  power  of  a  municipality 
to  grant  an  easement  in  the  street  to  a  street-railway 
company  is  not  inherent,  but  is  derived  from  the  legis- 
lature. It  is,  however,  strenuously  urged  upon  us  that, 
in  view  of  the  general  policy  in  favor  of  local  self-gov- 
ernment, which  is  evidenced  by  the  provisions  of  the 
constitution  quoted  and  the  decisions  of  this  court,  the 
grant  to  the  municipality  by  the  legislature  should  re- 
ceive a  construction  more  liberal  than  if  it  were  a  dele- 
gation of  power  which  the  legislature  could  itself  exer- 
cise ;  it  being  urged  in  the  same  connection  that  the 
legislature  could  not  grant  an  easement  or  right  to  use 
a  particular  street  for  street-railway  purposes.  With- 
out affirming  or  denying  the  latter  proposition,  we  do 
not  think  the  precedent  contention  would  be  solved  by 
a  determination  of  that  question .  It  is  clear  that  whatever 
power  the  local  authorities  have  to  grant  an  easement  in 
the  street  for  street-railway  purposes  is  derived  from 
the  legislature,  whether  the  streets  of  a  city  be  directly 
controlled  by  the  legislature  in  such  sense  that  a  direct 
grant  may  be  made,  or  whether  the  trust  be  one  which 
may  be  executed  through  certain  local  authorities  only. 
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The  reasons  for  construing"  a  grant  of  authority  with 
strictness  are  equally  forcible.  Whether  such  a  fran- 
chise be  the  subject  of  a  grant  by  the  state  direct  or  by 
the  local  authorities,  the  power  over  the  streets  is  a 
trust,  and  the  authority  to  g"rant  an  exclusive  right 
ought  not  to  be  implied  any  the  more  because  the  legis- 
lature has  not  reserved  to  itself,  or  does  not  originally 
possess,  the  power  to  grant  an  easement  in  a  particular 
street.  The  question  whether  such  power  is  reserved 
to  the  legislature  seems  not  to  have  been  allowed  to  con- 
trol the  rule  that  the  power  to  grant  an  exclusive  fran- 
chise or  right  will  not  be  inferred.  In  Parkhurst  v. 
City  of  Salem  (Or.)  32  Pac.  304,  the  court  states  the 
question  as  follows :  "  The  precise  question,  then,  is, 
had  the  city  of  Salem,  under  the  grant  of  an  exclusive 
power  to  permit,  allow,  and  regulate  the  laying  down 
of  tracks  for  street  cars  upon  such  terms  and  conditions 
as  it  may  prescribe,  the  power  to  grant  for  a  term  of 
years  the  exclusive  right  to  occupy  its  streets  with 
street  railways?  "  The  court  said  :  "It  is  true,  this 
power,  so  far  as  granted,  is  by  the  charter  made  exclu- 
sive ;  that  is,  the  city  alone  has  the  power  to  permit, 
allow,  and  regulate  the  use  of  its  streets  for  the  purposes 
indicated.  To  this  extent  it  is  endowed  with  complete 
legislative  sovereignty.  That  sovereignty  has  no  limit 
so  long"  as  the  city  keeps  within  the  powers  granted." 
Yet,  notwithstanding  this,  it  was  held  that,  as  the  power 
to  grant  an  exclusive  privilege  was  not  expressly  con- 
ferred, it  was  not  to  be  implied.  Indeed,  the  argument, 
in  favor  of  the  necessity  that  the  power  to  grant  exclu- 
sive privileges  be  lodged  somewhere,  would  apply  with 
substantially  the  same  force  in  case  of  a  delegation  of 
the  power  which  the  legislature  may  exercise  directly, 
as  in  a  case  where  the  power  is  conferred  upon  the  local 
authorities  as  the  only  means  of  granting  an  easement. 
Certainly,  the  difference  is  only  in  degree,  as  during  the 
recess  of  the  legislature  the  power  would,  in  the  former 
case  as  in  the  latter,  be  in  the  local  authorities. 

One  very  solid  ground  upon  which  the  cases  which 
hold  that  authority  of  a  municipality  to  grant  an  exclu- 
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sive  privileg'e  is  not  to  be  inferred  in  the  absence  of  an 
express  grant  rest,  is  that  a  franchise  of  that  nature  is 
in  restraint  of  free  competition.  It  does  not  detract 
from  the  force  of  these  authorities  that  in  some  of  the 
cases  there  has  been  stated  a  further  reason  that  the 
legislature  will  not  be  presumed  to  have  delegated  its 
own  authority  except  to  the  extent  that  such  delegation 
of  power  is  clearly  expressed.  In  State  v.  Cincinnati 
Gaslight  &  Coke  Co.,  18  Ohio  St.  262,  it  was  said  : 
"  We  have  referred  to  these  authorities  as  our  justifica- 
tion for  saying  that  when  a  franchise  so  far  in  restraint 
of  trade,  and  so  pregnant  with  public  mischief  and  pri- 
vate hardship,  is  drawn  in  question,  and  is  claimed  to 
be  derived  through  a  municipal  ordinance  or  contract, 
the  power  of  the  municipal  authorities  to  pass  the  ordi- 
nance or  enter  into  the  contract  must  be  free  from  doubt. 
It  must  be  found  on  the  statute  book  in  express  terms, 
or  arise  from  the  terms  of  the  statute  by  implication  so 
direct  and  necessary  as  to  render  it  equally  clear."  In 
Saginaw  Gaslight  Co.  v.  City  of  Saginaw,  Judge 
Brown  said  :  **  Nothing  is  better  settled  than  that 
statutes  creating  monopolies,  granting  franchises  and 
charters  of  incorporation,  must  be  construed  liberally 
in  favor  of  the  public  and  strictly  against  the  grantee." 
We  think  the  act  in  question  cannot  be  construed  as 
conferring  the  power  upon  the  common  council  to  grant 
such  a  privilege  as  that  which  was  attempted  to  be  con- 
ferred by  the  ordinance  of  1862.  Certainly,  there  is  no 
express  grant  of  the  right  to  confer  exclusive  privileges, 
nor  do  we  think  that  there  is  any  clear  implication  of 
any  such  power  arising  out  of  the  terms  of  the  act. 
There  is  a  limitation  upon  the  right  of  the  company  to 
construct  a  railway,  which  is  that,  before  doing  so,  the 
company  shall  procure  the  consent  of  the  municipal  au- 
thorities under  such  regulations  and  upon  such  terms 
and  conditions  as  said  authorities  may  from  time  to  time 
prescribe.  Fairly  construed,  this  language  relates  to 
the  terms  and  conditions  to  be  prescribed  for  the  con- 
templated occupancy  of  streets,  the  use  of  which  is  pres- 
ently contemplated  by  the  parties  to  the  contract,  and 
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the  "terms  and  conditions"  relate  to  such  occupancy 
of  such  streets.  A  broader  construction  is  contended 
for,  and  it  is  said  that  the  power  to  make  terms  and  con- 
ditions carries  with  it  an  implication  of  power  to  make 
all  terms  and  conditions  relating  to  the  subject-matter 
necessary  to  effectuate  the  object  of  the  legislation  ;  and 
that  it  is  to  be  assumed,  and,  indeed,  that  the  evidence 
in  the  case  fairly  indicates,  that  the  grant  of  this  exclusive 
privilege  was  essential  in  order  to  induce  the  railway 
company  to  undertake  the  construction  of  a  railway.  Of 
a  similar  contention  it  was  said,  in  the  case  of  Long  r. 
City  of  Duluth  (Minn.)  51  N.  W.  915:  "It  may  be 
said  that  the  power  to  construct  would  be  useless  unless 
the  privilege  conferred  may  be  made  exclusive,  for, 
otherwise,  private  corporations  or  persons  would  not 
engage  in  an  undertaking  involving  the  necessity  for 
very  large  expenditures  of  capital  in  works  which  might 
be  rendered  unprofitable,  if  not  valueless,  by  the  sub- 
sequent action  of  the  municipal  or  state  government. 
The  argument  is  not  without  force.  The  cases  cited 
above  and  others  show  that  it  has  often  been  advanced 
in  support  of  claims  of  exclusive  privileges,  but  it  has 
rarely,  if  ever,  prevailed.  It  suggests  considerations 
of  policy  which  may  influence  the  legislatures  to  grant 
or  to  authorize  the  granting  of  exclusive  privileges,  but 
the  principles  in  accordance  with  which  legislative 
grants  of  this  kind  are  to  be  construed  seem  to  be  so 
clearly  established  that  generally  not  much  weight  can 
be  given  to  such  an  argument  in  determining  the  effect 
of  particular  legislative  action."  See,  also.  Grand 
Rapids,  B.  L.  &  P.  Co.  v.  Grand  Rapids,  etc.,  Co.  33 
Fed.  671.  Assuming  good  faith  on  the  part  of  the 
municipalities  and  private  corporations  contracting  with 
them  to  be  the  rule,  it  would  be  difficult  to  imagine  a 
case  in  which  the  attempted  exercise  of  the  right  to 
grant  an  exclusive  privilege  could  not  be  fortified  by  a 
well-grounded  claim  of  necessity.  We  think  an  impli- 
cation of  power  cannot  be  built  up  upon  this  claim. 

Having  reached  the  conclusion  that  the  court  below 
was  right  in  holding  that  legislative  authority  to  grant 
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the  privilege  in  question  did  not  exist,  it  becomes  un- 
necessary to  discuss  the  numerous  interesting  collateral 
questions  which  have  been  raised  and  argued  by  coun- 
sel. The  decree  of  the  court  below  will  be  affirmed, 
with  costs.     The  other  justices  concurred. 

NOTB. 

j4s  to  the  Grant  of  Exclusive  Privileges^  see  23  Am.  &  Eng.  Eucy. 
of  Law,  951. 


Louisville  N.  A.  &  C.  Ry.  Co. 

V. 

Keefer. 

[Supreme  Court  of  Indiana^  October  /,  i8g6,) 

Common  Carriers — Exemption  from  Liability. — Where  a  common 
carrier  is  performing-  a  duty  it  owes  to  the  public  as  a  common  car- 
rier, it  cannot  protect  itself  by  contract  from  liability  for  uegligrence 
to  a  passenger  on  its  train. 

Common  Carrier — Carriage  of  Express. — A  railroad,  in  carrying* 
for  an  express  company  the  goods  and  messenger  of  such  company, 
is  not  performing  a  duty  as  a  common  carrier. 

Private  Carrier — Exemption  from  Liability. — Where,  by  contract 
with  an  express  company  or  as  a  matter  of  accommodation,  a  rail- 
road carries  an  express  messenger  and  the  goods  in  his  charge, 
such  railroad  becomes  a  private  carrier,  and  may  protect  itself  by 
contract  from  liability  for  injuries  to  such  messenger  and  goods 
arising  from  its  negligence. 

Contract  of  Exemption  from  Liability — Express  Messenger. — The 
plaintiff,  in  consideration  of  his  employment  as  an  express  mes- 
senger by  an  express  company,  contracted  to  release  them  from  any 
claim  for  injuries  which  might  be  received  by  him  in  the  course  of 
his  employment,  and  authorized  the  express  company  to  make  a 
contract  in  his  behalf  with  any  carrier  in  consideration  of  his  free 
transportation,  exempting  such  carrier  from  any  liability  for  in- 
juries which  the  plaintiff  might  receive  in  transportation.  Heldy 
that  the  plaintiff  was  bound  by  such  contract  made  between  the 
express  company  and  a  railway  company,  in  accordance  with  his 
contract  with  the  express  company. 

Contract  of  Exemption — Notice. — The  mere  fact  that  such  mes- 
senger had  entered  into  the  contract  alleged  with  the  express  com- 
pany would  not  entitle  a  railway  company  to  the  benefit  thereof,  if 
it  had  no  notice  or  knowledge  of  the  contract. 
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Appeal*   from  Greene  county  circuit  court.      Re-- 
versed. 

Baker  dc  Daniels  and  Davis  &  Moffett^  for  appel- 
lant. 

Watson  &  Giles^  for  appellee. 

Monks,  C.  J.  Appellee  was  employed  as  an  express 
messenger  by  the  American  Express  Company,  which 
was  carrying  on  the  express  business  over 
the  road  of  appellant  between  Bedford  and 
Switz  City,  Ind.  While  so  employed,  and  engaged  in 
his  usual  duties  on  the  express  car  of  said  train,  the 
place  provided  by  appellant  for  him  to  ride,  he  was  in- 
jured by  the  falling  of  appellant's  railroad  bridge,  and 
brought  this  action  against  appellant  to  recover  dam- 
ages therefor.  A  demurrer  to  the  complaint  for  want 
of  facts  was  overruled.  Appellant  answered  in  three 
jaragraphs,  and  appellee's  demurrers  to  the  second 
and  third  of  said  paragraphs  were  sustained.  The  case 
was  tried  by  a  jury,  and  a  verdict  returned  in  favor  of 
appellee,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  against  appellant.  The  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint,  and 
in  sustaining  the  demurrer  to  the  second  and  third  par- 
agraphs of  answer,  is  assigned  as  error.  It  is  first  in- 
sisted that  the  court  erred  in  overruling  the  demurrer 
to  the  complaint.  While  the  allegations  are  not  as  spe- 
cific and  complete  as  they  should  have  been  made,  we 
have  concluded  that  the  complaint  was  sufficient  on  de- 
murrer. The  third  paragraph  of  answer  avers  that 
the  appellee  was  at  the  time  of  injury  upon  the  train, 
and  in  the  express  car,  as  a  messenger  of  the  American 
Express  Company  in  charge  of  its  express  matter  then 
therein;  that  he  had  not  paid  or  tendered  fare  or  com- 
pensation for  his  carriage,  nor  had  he  agreed  to  pay  ; 
that  his  right  to  be  upon  the  train  was  secured  to  him 
and  the  express  company  by  a  contract  in  writing  be- 
tween the  railroad  company  and  express  company,  and 
that  he  was  then  riding  upon  the  train  in  pursuance  of 
the  contract,  and  not  otherwise,  and  that  the  only  com- 
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pensation  the  railroad  was  to  receive  was  the  compen- 
sation to  be  paid  by  the  express  company,  under  the 
contract  for  the  express  privilegfes  granted  it  there- 
by. It  is  also  alleged:  That  appellee,  in  consideration 
of  his  employment  by  the  expres"s  company,  and  at  the 
time  thereof,  executed  a  contract  in  writing  (which  is 
set  out  in  the  answer)  in  which  appellee  covenanted  and 
agreed  as  follows  :  '*And  whereas  such  express  com- 
pany, under  its  contracts  with  many  of  the  corporations 
and  persons  owning  or  operating  such  railroad,  stag-e, 
or  steamboat  lines,  is  or  may  be  obligated  to  indemnify 
and  save  harmless  such  corporations  and  persons  from 
and  against  all  claims  for  injuries  sustained  by  its  em- 
ployees: Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  my  said  employment,  *  *  *  I  do 
hereby  assume  all  risks  of  accidents  and  injuries  which 
I  shall  meet  or  sustain  in  the  course  of  my  employment, 
whether  occasioned  or  resulting  by  or  from  the  g"ross 
or  other  negligence  of  any  corporation  or  person  en- 
gaged in  any  manner  in  operating  any  railroad  or  ves- 
sel or  vehicle,  or  of  any  employee  of  any  such  corpora- 
tion or  person  otherwise,  and  whether  resulting  in  my 
death  or  otherwise.  And  I  do  hereby  ag-ree  to  indem- 
nify and  save  harmless  the  American  Express  Company 
of  and  from  any  and  all  claims  which  may  be  made 
against  it  at  any  time  by  any  corporation  or  person  un- 
der any  agreement  which  it  has  made,  or  may  hereafter 
make  arising  out  of  any  claim  or  recovery  upon  my 
part,  or  the  part  of  my  representatives,  for  damages 
sustained  by  reason  of  my  injury  or  death,  whether 
such  injury  or  death  result  from  the  gross  negligence 
of  any  person  or  corporation,  or  of  any  employee  of  any 
person  or  corporation,  or  otherwise.  And  I  hereby 
bind  myself,  my  heirs,  executors,  and  administrators, 
with  the  payment  to  such  express  company,  upon  de- 
mand, of  any  sum  which  it  may  be  compelled  to  pay  in 
consequence  of  any  such  claim,  or  in  defending  the 
same,  including  all  counsel  fees  and  expenses  of  litiga- 
tion connected  therewith.  I  do  further  agree  that,  in 
case  I  shall  at  any  time  suifer  any  injury,  I  will  at 
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once,  without  demand,  and  at  my  own  expense,  execute 
and  deliver  to  the  corporation  or  person  owning-  or  ope- 
rating" the  railroad,  stage,  or  steamboat  line  upon  which 
I  shall  be  so  injured,  a  g-ood  and  sufficient  release,  under 
my  hand  and  seal,  of  all  claims,  demands,  and  causes  of 
action  arising*  out  of  such  injury,  or  connected  with  or 
resulting  therefrom.  I  do  hereby  ratify  all  agreements 
heretofore  made  by  said  express  company  with  any  cor- 
poration or  persons  operating  any  railroad,  stage,  or 
steamboat  line  in  which  such  express  company  has 
agreed,  in  substance,  that  its  employees  shall  have  no 
cause  of  action  for  injuries  sustained  in  the  course  of 
their  employment  upon  the  line  of  such  contracting 
jKirty;  and  I  agree  to  be  bound  by  each  and  every  such 
ag'reement,  in  so  far  as  the  provisions  thereof  relating 
to  injuries  sustained  by  employees  of  the  company  are 
concerned,  as  fully  as  if  I  were  a  party  thereto.  And 
I  do  hereby  authorize  and  empower  said  express  com- 
pany, at  any  time  while  I  shall  remain  in  its  service,  to 
contract  for  me  and  in  my  behalf,  in  its  own  name  or 
in  mine,  with  any  corporation  or  person  operating  any 
railroad,  stage,  or  steamboat  line,  for  my  transporta- 
tion as  messenger  or  employee,  free  of  charge,  upon  the 
condition  and  consideration  that  neither  I  nor  my  per- 
sonal representative,  nor  any  person  claiming  under 
me,  will  make  any  claim  for  compensation  because  of 
any  injury  sustained  by  me,  whether  resulting,  from 
the  gross  negligence  of  such  corporation  or  persons,  or 
of  any  employee  of  such  corporation  or  persons,  or  other- 
wise, and  the  contracts  so  made  shall  be  as  binding* 
and  obligatory  upon  me  as  if  signed  and  delivered  by 
me.  And  I  do  further  agree  that  the  provisions  of  this 
agreement  shall  be  held  to  inure  to  the  benefit  of  any 
and  every  corporation,  and  to  all  persons,  upon  whose 
railroad,  stag"e,  or  steamboat  lines,  the  American  Ex- 
press Company  shall  forward  merchandise,  as  fully  and 
completely  as  if  made  directly  with  such  corporation 
or  persons.*'  That,  under  the  contract  between  the 
express  company  and  appellant,  said  express  company 
was  granted  express  privileges   and  facilities  on  the 
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railroad  lines  of  appellant,  and  the  express  company 
agreed  with  appellant  that  *'it  is  mutually  understood 
and  agreed  by  and  between  the  parties  hereto,  that  the 
express  company  will  assume  all  risks  and  damages  to 
its  property,  freight,  and  valuable  packages,  and  also 
assume  all  risks  and  damages  to  its  agents  and  messen- 
gers, while  on  the  said  road." 

Appellee  insists  that  a  common  carrier  cannot  protect 

itself  by  contract  from  liability  for  negli- 

coniBOB  carriert-  gence  to  a  persou  riding,  as  appellee  was,  on 

tuSi/ltr.  appellant's  train,  for  the  reason  that  such  a 

contract  is  void,  as  against  public  policy. 
This  is  a  correct  statement  of  the  law  in  this  state, 
where  the  carrier  is  at  the  time  performing  a  duty  it 
owes  to  the  public  as  a  common  carrier.  A  common 
carrier  may,  however,  become  a  private  carrier  or  bailee 
for  hire,  where,  as  a  matter  of  accommodation  or  spe- 
cial engagement,  he  undertakes  to  carry  something 
which  it  is  not  his  business  to  carry.  Railroad  Co.  v. 
Lockwood,  17  Wall.,  on  page  377  ;  Coup  v.  Railway 
Co.,  56  Mich.  Ill,  22  N.  W.  215  ;  Robertson  v.  Rail- 
way Co.,  156  Mass.  525,  31  N.  E.  650  ;  Railway  Co.  v. 
Wallace,  66  Fed.  506,  14  C.  C.  A.  257.     Was  appellant, 

in  the  carriage  for  the  express  company  of 
c«BDionearrier-  goods  and  appellee,  its  agent  in  charge 
Bipren.  thereof,  performing  a  duty  as  a  common  car- 

rier, or  was  it  performing  a  service  foreign 
to  its  duties  as  a  common  carrier,  and  which  it  could 
not  have  been  compelled  to  perform  ?  Railroad  compa- 
nies are  not  required,  by  usage  or  common  law,  to 
transport  the  traffic  of  independent  express  companies 
over  its  lines,  in  the  manner  in  which  the  traffic  is 
usually  carried  and  handled ;  and  they  need  not,  in  the 
absence  of  a  statute  requiring  it,  furnish  to  such  ex- 
press companiies  equal  facilities  for  doing  an  express 
business  upon  their  passenger  trains.  Sargent  v.  Rail- 
road Corp.,  115  Mass.  416;  Express  Cases,  117  U.  S. 
1,  6  Sup.  Ct.  542,  628.  In  the  case  last  cited,  the  rail- 
road companies  had  undertaken  to  perform  for  the  pub- 
lic the  express  business  before  that  time  done  over  the 
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same  lines  b)''  express  companies.  The  express  compa- 
nies applied  for  space  in  the  express  cars  for  their 
goods  and  messengers,  and  the  railroad  companies  re- 
fused to  furnish  the  space  or  carry  their  messengers, 
and  these  suits  were  brought  to  compel  the  railroad  to 
furnish  the  desired  express  facilities.  The  court  held 
that  it  was  not  the  duty  of  railroads  to  carry  the  goods 
and  messengers  of  express  companies,  and  that  a  rail- 
road in  such  service  was  not  performing  a  duty  it  owed 
to  the  public,  as  a  common  carrier ;  that  such  right 
could  only  be  acquired  by  an  express  company  by  con- 
tract with  the  railroad  company.  The  court,  by  Mr. 
Chief  Justice  Waite,  said  :  "  The  reason  is  obvious 
why  special  contracts  in  reference  to  this  business  are 
necessary.  The  transportation  required  is  of  a  kind 
which  must,  if  possible,  be  had,  for  the  most  part,  on 
passenger  trains.  It  requires,  not  only  speed,  but  rea- 
sonable certainty  as  to  the  quantity  that  will  be  carried  at 
any  one  time.  As  the  things  carried  are  to  be  kept  in  the 
personal  custody  of  the  messenger  or  other  employee  of 
the  express  company ,  it  is  important  that  a  certain  amount 
of  car  space  should  be  specially  set  apart  for  the  busi- 
ness, and  that  this  should,  as  far  as  practicable,  be  put 
in  the  exclusive  possession  of  the  expressman  in  charge. 
As  the  business  to  be  done  is  '  express,'  it  implies  ac- 
cess to  the  train  for  the  loading  at  the  latest,  and  for 
unloading  at  the  earliest,  convenient  moment.  All  this 
is  entirely  inconsistent  with  the  idea  of  an  express  busi- 
ness on  passenger  trains  free  to  all  express  carriers. 
Railroad  companies  are,  by  law,  carriers  of  both  persons 
and  property.  Passenger  trains  have,  from  the  begin- 
ning, been  provided  for  the  transportation,  primarily, 
of  passengers  and  their  baggage.  This  must  be  done 
with  reasonable  promptness,  and  with  reasonable  com- 
fort to  the  passenger.  The  express  business  on  pas- 
senger trains  is,  inadegree,  subordinate  to  the  passenger 
business,  and  it  is,  consequently,  the  duty  of  a  railroad 
company,  in  arranging  for  the  express,  to  see  that  there 
is  as  little  interference  as  possible  with  the  wants  of 
passengers.     This  implies  a  special  understanding  and 
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agreement  as  to  the  amount  of  car  space  that  will  be 
afforded,  and  the  conditions  on  which  it  is  to  be  occu- 
pied, the  particular  trains  that  can  be  used,  the  places 
at  which  they  shall  stop,  the  price  to  be  paid,  and  all 
the  varying"  details  of  a  business  which  is  to  be  adjusted 
between  two  public  servants,  so  that  each  can  perform 
in  the  best  manner  its  own  particular  duties.  All  this 
must  necessarily  be  a  matter  of  barguin,  and  it,  by  no 
means,  follows  that,  because  a  railway  company  can 
serve  one  express  company  in  one  way,  it  can  as  well 
serve  another  company  in  the  same  way,  and  still  per- 
form its  other  obligations  to  the  public  in  a  satisfactory 
manner.  *  *  *  The  railroad  company  performs  its 
whole  duty  to  the  public  at  larg-e,  and  to  each  individ- 
ual, when  it  affords  the  public  all  reasonable  express 
accommodations.  If  this  is  done,  the  railroad  company 
owes  no  duty  to  the  public  as  to  the  particular  agencies 
it  shall  select  for  that  purpose.  The  exact  question, 
then,  is  whether  these  express  companies  can  now  de- 
mand as  a  right  what  they  have  heretofore  had  only  by 
permission.  That  depends,  as  is  conceded,  on  whether 
ail  railroad  companies  are  now  by  law  charged  with 
the  duty  of  carrying  all  express  companies  in  the  way 
that  express  carriers,  when  taken,  are  usually  carried, 
just  as  they  are  with  the  duty  of  carrying  all  passengers 
and  freights  when  offered  in  the  way  that  passen- 
gers and  freights  are  carried.  The  contracts  which 
these  companies  once  had  are  now  out  of  the  way,  and 
the  companies  at  this  time  possess  no  other  rights  than 
such  as  belong  to  any  other  company  or  person  wishing 
to  do  an  express  business  upon  these  roads.  If  they 
are  entitled  to  the  relief  they  ask,  it  is  because  it  is  the 
duty  of  the  railroad  companies  to  furnish  express  facili- 
ties to  all  alike  who  demand  them." 

In  the  case  of  Coup  v.  Railway  Co.,  56  Mich.  Ill,  22 
N.  W.  215,  the  plaintiff,  the  proprietor  of  a  circus,  sued 
the  defendant  railway  company,  as  a  carrier,  for  inju- 
ries to  the  proprietor's  cars  and  equipment,  and  to 
persons  and  animals,  received  by  reason  of  a  collision 
of  two  trains  on  defendant's  road,  while  plaintiff's  cir- 
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cus  train  was  being"  hauled  over  the  road  under  a  special 
contract  exempting'  the  railroad  company  from  liability 
for  such  injuries,  althoug-h  caused  by  the  negligence 
of  defendant's  servants.  The  railway  company,  under 
the  contract,  furnished  the  engines  and  train  crews  to 
transport  plaintiff 's  cars,  loaded  with  circus  performers, 
animals,  tents,  etc.;  and  the  contract  provided  that 
plaintiff  was  to  pay  a  certain  fixed  sum  '  *  for  the  use  of 
said  machinery,  motive  power  and  men,  and  the  above- 
mentioned  privileges,"  the  price  **  for  the  run  "  to  each 
of  several  cities  to  be  paid  at  the  times  named  therein. 
It  was  stipulated  that  the  defendant  did  not  act  in  the 
premises  '*  as  a  carrier,"  but  merely  as  a  **  hirer  of  said 
machinery,  motive  power,  right  of  way,  and  of  the  men 
to  move  and  work  the  same,"  etc.  The  contract  pro- 
vided that  the  railroad  company  should  not  be  responsi- 
ble for  injury  resulting  from  its  own  negligence  *'in 
running"  the  cars  or  otherwise,"  and  provided  that  two 
advertising  cars  of  plaintiff  should  be  hauled  in  de- 
fendant's passenger  trains.  The  circus  train  ran  in 
two  **  sections."  The  forward  one — for  some  cause  not 
shown — was  stopped,  and  the  second  section  was 
allowed  to  collide  with  it,  causing  the  injuries  sued  for. 
It  was  held  that  it  was  legal  and  proper,  in  such  a  con- 
tract, to  stipulate  that  the  railroad  company  should  not 
be  responsible  for  damages  caused  by  its  negligence. 
The  court,  by  Campbell,  J. ,  said :  ' '  Unless  this  under- 
taking* was  one  entered  into  by  defendant  as  a  common 
carrier,  there  is  very  little  room  for  controversy.  *  * 
*  If  it  was  not  a  contract  of  common  carriage,  we  need 
not  consider  how  far,  in  that  character,  contracts  of  ex- 
emption from  liability  may  extend.*  In  our  view,  it  was 
in  no  sense  a  common  carrier's  contract,  if  it  involved 
any  principle  of  the  law  of  carriers  at  all.  *  *  *  It 
cannot  be  claimed  on  any  legal  principle  that  plaintiff 
could,  as  matter  of  right,  call  upon  defendant  to  move 
his  train  under  such  circumstances  and  on  such  condi- 
tions ;  and,  if  he  could  not,  then  he  could  only  do  so  on 
such  terms  as  defendant  saw  fit  to  accept.  *  *  * 
We  think  the  defendant  was  not  liable  in  the  action, 

5  (N.  s.)  a.  a  E.  R.  Cas.— 2 
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and  it  should  have  been  taken  from  the  jury,  and  a  ver- 
dict ordered  of  no  cause  of  action."  A  case  very  simi- 
lar to  the  last  was  the  Massachusetts  case  of  Robertson 
V.  Railway  Co.,  31  N.  E.  650,  156  Mass.  525.  In  that 
case  the  plaintiff  was  an  employee  of  a  circus  proprietor, 
and  sued  for  injuries  received  while  he  was  riding*  over 
defendant's  road  in  a  car  of  his  employer,  which  was 
being-  hauled  under  a  special  contract.  The  trial  court 
ordered  a  verdict  for  defendant.  The  court,  in  affirm- 
ing* the  case,  said  :  "  Unless  the  defendant  was  under 
a  common-law  or  statutory  obligation  to  carry  the  plaint- 
iff in  the  manner  he  was  carried  at  the  time  of  the  acci- 
dent, it  did  not  stand  towards  him  in  the  relation  of  a 
•common  carrier,  and  the  plaintiff  cannot  recover." 
The  contract  provided  for  hauling*  the  cars  of  the  cir- 
•cus,  and  the  circus  proprietor  assumed  all  risk,  and 
agreed  to  '*  exonerate  and  save  harmless  "  the  defendant 
'*  from  any  and  all  claims  for  damages  to  persons  and 
property."  *'  This  contract,"  the  court  said,  "  the  de- 
fendant had  the  right  to  make,  as  it  was  under  no  obli- 
gation to  draw  the  cars  as  a  common  carrier." 

In  Ifeailway  Co.  v.  Wallace,  14  C.  C.  A.  257,  66  Fed. 
506,  the  United  States  circuit  court  of  appeals  (Seventh 
circuit)  held  that  w^hen  a  railroad  company,  by  special 
agreement,  hauls  the  cars  and  property  of  a  circus  over 
its  lines,  it  is  not  a  common  carrier,  but  is  acting  out- 
side of  its  duties  as  such,  and,  therefore,  may  lawfully 
contract  for  entire  exemption  from  liability  for  its  negli- 
gence. The  court  said  :  *  *  But  if  the  company,  in  carry- 
ing the  plaintiff's  property  under  the  contract  and  in 
the  circumstances  in  which  the  undertaking  was  entered 
into,  was  not  acting  as  a  common  carrier  of  the  plaint- 
iff's goods,  but  in  the  capacity  of  an  ordinary  private 
carrier  for  hire,  the  company  had  the  right  to  make  the 
contract,  and  both  parties  are  bound  by  it.  That  the 
company,  in  carrying  the  goods  under  the  contract,  was 
a  priA'ate  carrier,  and  not  a  common  public  carrier,  is  the 
conclusion  which  the  court  has  reached."  See,  also, 
Hartford  Fire  Ins.  Co.  v.  Chicago,  M.  <&  St.  P.  Ry. 
Co.  17  C.  C.  A.  62,  70  Fed.  201. 
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In  Bates  v.  Railroad  Co.,  147  Mass.  255,  17  N.  E. 
633,  an  express  messenger  was  injured  while  riding-  as 
a  messenger  in  a  baggage  car  in  a  passenger  train. 
The  contract  by  which  the  express  company's  freight 
and  messenger  were  carried  provided  that  the  messen- 
ger should  be  in  the  express  car,  and  that  the  railroad 
company  would  issue  to  him  '*a  season  ticket"  at  season- 
ticket  rates,  being  below  regular  fare.  The  contract 
between  the  two  companies  further  provided  that  the 
express  company  and  its  messengers  should  ''assume 
all  risks  of  accidents  and  injuries,"  and  that  the  rail- 
road companies  should  be  free  and  discharged  from  all 
claims  and  demands  growing  out  of  any  injuries  re- 
ceived by  the  messenger  while  on  the  roaxl.  The  mes- 
senger, at  the  request  of  the  express  company,  executed 
and  delivered  to  the  railroad  company,  in  pursuance  of 
the  agreement  between  the  two  companies,  an  agree- 
ment reciting  that,  by  the  rules  of  the  railroad  company, 
passengers  were  not  permitted  to  ride  in  the  baggage 
cars,  and  reciting  that  the  passenger  was  the  holder  of 
a  "season  ticket,"  and  was  an  express  messenger,  and 
as  such  desired  to  ride  in  the  baggage  car,  "for  the 
more  convenient  dispatch  of  his  business"  as  such. 
The  agreement  then  continued,  "that  in  consideration 
of  said  company  allowing  him  to  ride  in  the  baggage 
cars  on  its  trains,  the  undersigned  will  assume  all  the 
risks  of  accidents  and  injuries  resulting  therefrom,  and 
will  hold  said  company  free  and  discharged  from  all 
claims  and  demands  in  any  way  growing  out  of  any  in- 
jury received  by  him  while  so  riding."  The  messenger 
executed  this  agreement  unwillingly,  and  only  because 
he  understood  that  he  could  not  retain  his  employment 
as  messenger  unless  he  did  execute  it.  The  season 
ticket  prohibited  its  use  for  express  business,  but  had 
stamped  upon  it  a  statement  that  "the  holder  of  this 
ticket,  having  released  the  company  from  all  liability, 
will  be  permitted  to  ride  on  the  baggage  car."  There 
was  a  notice  posted  in  the  baggage  car,  and  the  rule  it 
announced  was  uniformly  enforced,  that  "no  passenger 
will  be  allowed  to  ride  in  the  baggage  car  on  any  train 


36  CARRIERS — EJXPRESS. 

Louisville  N.  A.  &  C.  R.  Co.  v,  Keefer. 

unless  he  has  signed  a  release  discharging*  the  company 
from  all  claims  and  demands  in  any  way  growing  out 
of  any  accident  or  injuries  while  riding  in  such  car," 
etc.  It  happened  in  this  case  that  the  injury  would 
not  have  been  received  if  the  messenger  had  been  in  the 
passenger  car,  instead  of  the  express  car.  The  court 
held  that  the  contract  was  binding,  and  worked  a  re- 
lease of  such  injuries  as  were  received  by  reason  of  the 
plaintiff's  riding  in  the  baggage  car.  The  court  said  : 
"The  question  of  the  right  of  carriers  to  limit  their 
liability  for  negligence  in  the  discharge  of  their  duty  as 
carriers,  by  contracts  with  their  customers  or  passen- 
gers in  regard  to  such  duties,  does  not  arise  under  this 
contract,  as  construed  in  this  case.  See  Railroad  Co. 
V.  Lock  wood,  17  Wall.  357,  and  Griswold  v.  Railroad 
Co.,  53  Conn.  371,  4  Atl.  261.  It  was  not  a  contract 
for  carriage  over  the  road,  but  for  the  use  of  a  particu- 
lar car.  The  consideration  of  the  plaintiff's  agreement 
was  not  the  performance  of  anything  by  the  defendant 
which  it  was  under  any  obligation  to  do,  or  which  the 
plaintiff  had  any  right  to  have  done.  It  was  a  privilege 
granted  to  the  plaintiff.  The  plaintiff  was  not  com- 
pelled to  enter  into  the  contract  in  order  to  obtain  the 
rights  of  a  passenger."  In  a  later  case  in  the  same 
court  (Hosmer  v.  Railroad  Co.,  156  Mass.  506,  31  N. 
B.  652),  an  express  messenger  riding  in  the  baggage 
car  under  a  similar  contract,  and  with  a  similar  ticket, 
was  injured  in  a  wreck  which  involved  the  whole  train, 
and  in  which  many  passengers  in  the  ordinary  passen- 
ger cars  were  killed,  and  others  injured.  The  train 
wa.s  derailed  by  defendant's  negligence.  The  court 
refers  to  the  case  in  147  Mass.  255,  and  states 
that  the  decision  w^s  then  limited  to  injuries  occasioned 
by  riding  in  the  baggage  car,  and  did  not  involve  the 
application  of  the  release  to  injuries  otherwise  received. 
The  court  said:  "The  question  is  now  presented  to  us, 
and  we  are  of  opinion  that  the  contract  does  include 
such  injuries.  The  contract,  after  reciting  that  the 
railroad  company  does  not  allow  passengers  to  ride  in 
the  baggage  cars  of  any  of  its  trains,  and  that  the  un- 
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dersigned  (the  plaintiff)  'is  desirous  of  riding*  in  such 
car  for  the  more  convenient  dispatch  of  his  business  as 
an  expressman,'  proceeds  as  follows:  'It  is  understood 
and  agreed  that,  in  consideration  of  said  company  allow- 
ing him  to  ride  in  the  baggage  cars  on  its  trains,  the 
undersigned  will  assume  all  risks  of  accident  and  inju- 
ries resulting  therefrom,  and  will  hold  said  company 
free  and  discharged  from  all  claims  and  demands  in  any 
way  growing  out  of  any  injuries  received  by  him  while 
so  riding.'  It  seems  to  us  that  the  nature  and  fair  im- 
port of  the  words  used  was  that  the  plaintiff  should  take 
the  risk  of  all  injuries  received  by  him  while  riding  in 
the  baggage  car,  however  arising.  The  place  where 
he  was  riding  was  one  in  which  the  defendant  was  un- 
der no  obligation  to  carry  him.  The  contract  gave  the 
plaintiff  a  privilege  which  he  sought  for  his  own  con- 
venience. That  it  was  a  valid  contract  cannot  be  ques- 
tioned, since  the  decision  in  Bates  v.  Railroad  Co., 
147  Mass.  255,  17  N.  B.  633.  See,  also,  Quimby  v. 
Railroad  Co.,  150  Mass.  365,  23  N.  E.  205." 

Under  the  doctrine  declared  in  the  Express  Cases, 
supra^  the  property  was  being  carried  by 
appellant,  not  as  a  common  carrier  in  the  £*J2%^'J[J'"" 
performance  of  a  public  duty,  but  being  car-  tiawSty. 
ried  with  a  messenger  in  charge,  as  a  private 
carrier;  the  right  to  have  it  and  him  carried  having  first 
been  secured  to  the  express  company  by  private  con- 
tract,— ^the  only  way  known  to  the  law  by  which  the 
right  either  as  to  the  goods,  or  appellee  as  express  mes- 
senger in  charge,  could  be  acquired.  Appellee,  when 
he  went  upon  the  appellant's  train  and  took  charge  of 
the  express  packages  in  the  baggage  car,  did  not  go  as 
a  passenger  who  merely  desired  to  be  carried  on  the 
train  from  one  point  to  another.  Carriage  was  not  the 
object  of  his  going  upon  the  train.  That  was  merely 
incidental.  His  purpose  was  not  to  be  upon  the  train 
in  the  cars  provided  for  passengers,  but  that  he  might 
handle  and  care  for  the  property  of  his  employer  there- 
on, in  the  car  space  set  apart  in  the  baggage  car  for 
that  purpose.     Under  the  authorities  cited,  it  was  not 
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the  duty  of  appellant,  as  a  common  carrier,  to  carry  for 
the  express  company  the  goods  or  messenger  in  charge 
of  them.  The  contract  between  appellant  and  the  ex- 
press company  guve  it  and  its  messenger  rights  which 
appellant,  as  a  common  carrier,  could  not  have  been 

compelled  to  grant.     Express  Cases,  supra 

SSn!«u^"i«■".  ^^^^  ^'  I^^^l^^^d  Co.,  supra;  Hosmer  v. 
tion.  Railroad  Co.,  supra.     The  contracts  set  out 

in  the  third  paragraph  of  the  answer  were 
not  in  regard  to  any  duties  appellant  was  required  to 
perform  as  a  common  carrier,  nor  did  such  contracts 
attempt  to  limit  the  liability  of  appellant  for  negligence 
in  the  discharge  of  its  duty  as  a  common  carrier.  The 
same  are  therefore  binding  upon  all  the  parties  thereto. 
Appellee,  by  his  contract,  assumed  all  the  dangers  of 
the  trip,  however  occasioned,  and  undertook  and  agreed 
to  release  and  discharge  appellant  from  all  liability 
for  injuries  to  appellee.  The  contract  of  the  express 
company  with  appellant  was,  therefore,  binding  upon 
appellee,  the  same  as  if  he  had  executed  it  in  person. 
It  follows  that  the  court  erred  in  sustaining  the  demur- 
rer to  the  third  paragraph  of  answer. 

It  is  not  alleged  in  the  second  paragraph  of  answer 
that  the  express  company  or  appellee,  in  any  contract 

with  appellant,  ever  assumed  any  risks  of 
•■pUoB-iotfee.'    damages  of  any  kind,  or  that  the  appellant 

had  notice  or  knowledge  of  the  terms  of 
the  agreement  between  appellee  and  the  express  com- 
pany. The  mere  fact,  that  appellee  had  entered  into 
the  contract  alleged  with  the  express  company,  would 
not  entitle  appellant  to  the  benefit  thereof.  The  court 
did  not  err  in  sustaining  the  demurrer  to  the  second 
paragraph  of  answer.  Judgment  reversed,  with  instruc- 
tions to  overrule  the  demurrer  to  the  third  paragraph 
of  answer,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

KOTES. 

Liability  of  Common  Carriers  for  Injury  to  Express  Messengers. — 
In  the  absence  of  express  stipulations,  a  railroad  company  owes  to 
the  express  messeng-er  in  a  car  provided  by  it  for  the  use  of  the  ex- 
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press  company,  the  same  duty  to  use  every  reasonable  precaution  as 
it  owes  to  an  ordinary  passenger.  Fordyce  v.  Jackson,  56  Ark.  594  ; 
Teomans  v.  Constatia,  etc.,  Co.,  44  Cal.  71 ;  Blair  v,  Erie  R.  Co.,  66 
N.  Y.  313. 

One  temporarily  supplying  the  place  of  an  express  messenger 
stands  in  the  same  position  with  him  and  is  entitled  to  the  same 
protection.     Blair  v.  Erie,  etc.,  R.  Co.,  66  N.  Y.  313. 

The  danger  incident  to  the  messenger's  position  upon  the  train, 
does  not  exonerate  the  railroad  company  from  liability  for  negli- 
gence.    Penn.  R.  Co.  v.  Woodward,  26  Ohio  State  585. 

Nor  does  the  fact  that  deceased  is  carried  without  ticket  or  pay- 
ment of  fare  under  a  contract  with  the  express  company,  exonerate 
the  railroad  company  in  the  absence  of  express  stipulation.  Jen- 
nings V,  Grand  Trunk  R.  Co.,  15  Ont.  App.  477  ;  distin^ishing 
Blackmore  v.  Toronto,  etc.,  R.  Co.,  38  U.  C.  Q.  B.  172.  Quoting  Aus- 
tin V.  Gt.  Western  R.  Co.  t,.  R.,  2  Q.  B.  442. 

In  that  case  it  was  also  held  that  deceased  was  in  no  sense  a  fel- 
low-servant of  the  employees  of  the  railroad.  See,  also,  Runney  v» 
Midland  R.  Co.  L.  R.,  1  C.  P.  291. 

In  Bruer  v.  N.  Y.,  etc.,  R.  Co.,  47  Am.  &.  Eng.  R.  Cas.  485,  124  N. 
Y.  59,  affirming  45  Hun  595,  it  was  held  that  the  messenger  could 
not,  without  his  knowledge  or  consent,  be  chargeable  for  stipula- 
tions in  the  contract  between  the  railroad  company  and  the  express 
company. 

But  where  an  express  messenger  holds  a  season  ticket  and  de- 
sires to  ride  for  the  conduct  of  his  business  in  the  baggage  car,  in 
contravention  of  the  railroad  company's  rules,  and  cares  to  assume 
all  risk  of  injuries  therefrom,  the  company  is  not  liable.  Hosmer 
r.  Old  Colony  R.  Co.,  156  Mass.  506 ;  Bates  v.  Old  Colony  R.  Co.,  147 
Mass.  255. 

Union  Pacific  Railroad  Co.  v.  Nichols,  8  Kan.  505.  It  was  held 
that  an  express  messenger  was  not  warranted  in  introducing  a  per- 
son into  the  car  for  the  purpose  of  enabling  him  to  learn  the  route, 
and  that  the  company  did  not  owe  such  a  person  the  duty  which  it 
owed  to  the  messenger.  Compare  Blair  v,  Erie  &  C.  R.  Co.,  66  N. 
Y.  313. 

Same — Fellow-Servant. — Where  the  railroad  company  does  its  own 
express  business,  a  messenger  was  held  a  fellow-servant  of  the  engi- 
neer. Baltimore  &  Ohio  R.  Co.  v,  Mackenzie,  81  Va.  71,  24  Am.  & 
Eng.  R.  Cas.  395.  But  in  Jennings  z/.  Grand  Trunk  R.  Co.,  15  Ont. 
App.  477,  a  messenger  was  held,  in  no  sense,  a  fellow-servant  of  the 
railroad  employees.  See,  also,  Runney  v.  Midland  R.  Co.  L.  R.,  1 
C.  P.  291. 
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{Supreme  Court  of  Wisconsin^  Sept,  22 ^  /Sg6,) 

Damages  for  Breach  of  Contract. — Actionable  damages  for  a 
breach  of  contract  are  limited  to  such  as  may  be  reasonably  consid- 
ered to  have  been  in  contemplation  by  the  parties  at  the  time  of 
making  such  contract,  or  which  might  probably  arise  from  the 
breach  of  it. 

Delay  in  Shipment  of  Goods — Liability  of  Railway  Company. — The 
defendant  railway  company  did  not,  at  the  time  of  the  shipment  of 
the  plaintiff's  goods,  know  of  the  purpose,  character  and  quality  of 
such  goods,  rfeldf  that  the  defendant  is  not  liable  for  damages 
caused  by  delay  in  shipping  the  goods. 

Notice  of  Delay. — Some  time  after  the  goods  were  shipped,  and 
while  they  were  in  transit,  the  plaintiff  notified  the  defendant's 
agent  of  the  character  and  quality  of  the  goods  and  that  prompt 
delivery  was  necessary.  Held^  that  such  notice  did  not  operate  to 
modify  the  original  contract  between  the  parties  so  as  to  make  the 
defendant  liable  for  damages  caused  by  the  delay. 

Special  Damages — Notice  of  Delay. — Notice  to  a  carrier  after  the 
date  of  the  contract,  that  special  damages  will  arise  from  delay  in 
the  shipment  in  time  for  him  to  prevent  such  delay,  does  not  render 
such  carrier  liable  for  damages. 

Appeal  from  Winnebago  county  circuit  court.  Re- 
versed. 

Plaintiff,  on  the  4th  day  of  June,  1892,  delivered  some 

boxes  of  goods,  said  to  contain  glass,  to  the 

cuesuted.         defendant  at  Columbus,  Wis.,  to  be  shipped 

over  its  line  of  railway  to  Deerfield,  Wis. 
No  information  was  given  to  defendant's  agent  or  other- 
wise that  such  boxes  contained  property  other  than 
glass,  or  of  any  special  use  for  which  such  goods  were 
intended.  Plaintiff  was  a  travelling  photographer,  and 
the  boxes  contained  implements  and  materials  for  use 
in  his  business.  He  intended  to  engage  in  such  busi- 
ness at  Deerfield  immediately  on  the  arrival  of  his  goods 
at  that  point,  and,  anticipating  such  arrival,  he  went  to 
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Deerfield  on  the  day  the  goods  were  delivered  to  de- 
fendant for  shipment,  and  arranged  for  pursuing  his 
calling  upon  their  arrival.  After  waiting  a  sufficient 
length  of  time  for  the  arrival  of  the  goods  at  their  desti- 
nation, if  shipped  direct  and  in  the  regular  course  of 
business,  and  failing  to  receive  same,  plaintiff  informed 
defendant's  agent  at  Columbus  of  the  character  of  such 
goods,  and  his  purpose  in  shipping  the  same  to  Deer- 
field.  Five  days  thereafter  was  a  sufficient  length  of 
time  for  defendant,  with  the  exercise  of  reasonable  dili- 
gence, to  have  delivered  the  goods  at  Deerfield.  De- 
livery was  not  made  till  ten  days  after  the  expiration 
of  such  period.  The  jury  found  specially  the  facts  as 
above  stated,  except  as  they  appeared  uncontroverted 
upon  the  evidence,  and  that  plaintiff  sustained  special 
damages  to  the  amount  of  75  cents  freight  charges  for 
shipping  and  reshipping  goods  from  Milwaukee,  $6.50 
for  rent  of  a  room  and  board  while  plaintiff  was  un- 
reasonably delayed  by  failure  to  deliver  the  goods,  and 
$80  for  loss  of  profits  in  his  business  during  such  time. 
Defendant  moved  the  court  on  the  special  verdict  for 
judgment,  which  motion  was  denied,  and  defendant 
excepted.  Plaintiff's  attorneys  moved  the  court  for 
judgment  in  his  favor  for  the  damages  found  by  the 
jury  and  costs,  which  motion  was  granted,  and  the  de- 
fendant appealed. 

Barbers  &  Beg'lifig'ery  for  appellant. 
Wesley  Mott^  for  respondent. 

Marshall,  J.  (after  stating  the  facts).  The 
amount  involved  in  this  action,  exclusive  of  costs,  being 
less  than  $100,  as  shown  by  the  judgment,  only  such 
questions  of  law  can  be  considered  as  are  certified  to 
this  court  for  that  purpose  by  the  trial  court.  Such 
questions  are  three  in  number,  and  in  substance  as  fol- 
lows :  (1)  The  fact  being  that  the  defendant  did  not,  at 
the  time  of  the  shipment  of  plaintiff's  goods,  know  of 
the  purpose,  character,  and  quality  of  such  goods,  is  it 
liable  in  this  action?  (2)  Some  time  after  the  goods 
were  shipped,  and  while  they  were  in  transit,  plaintiff 
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having"  notified  the  defendant's  agent  at  Columbus, 
Wis.,  of  the  character  and  quality  of  such  goods,  and 
the  necessity  of  plaintiff  to  have  such  goods  at  Deer- 
field,  Wis.,  did  such  notice  operate  to  modify  the  origi- 
nal contract  between  plaintiff  and  defendant,  or  impose 
any  liability  upon  the  railway  company  for  damages  in 
the  event  of  the  goods  not  being  delivered  within  a 
reasonable  time  after  such  notice  ?  (3)  The  jury  having 
found  that  defendant  was  not  informed,  at  the  time  the 
goods  were  shipped,  of  their  character  and  intended  use, 
but  v^ras  so  informed  some  time  thereafter,  and  that 
there  was  an  unreasonable  delay  in  the  delivery  thereof 
after  such  notice,  during  which  time  plaintiff  sustained 
loss  of  profits  in  his  business,  as  found  by  the  jury, 
on  account  of  such  delay,  is  the  plaintiff  entitled  to  re- 
cover of  the  defendant  the  amount  of  such  loss?  It  is 
only  necessary  to  apply  a  familiar  principle  of  law  in 
order  to  answer  these  questions.     No  principle  of  law 

is  more  firmly  established  than  that  action- 
?f  cIIKiet' '""*"  2,ble  damages  for  breach  of  contract  are  limi- 
ted to  such  as  may  be  reasonably  consid- 
ered to  have  been  in  contemplation  by  the  parties  at 
the  time  of  the  making  of  such  contract  or  which 
might  probably  arise  from  the  breach  of  it.  Guetz- 
kow  Bros.  Co.  v.  Andrews,  92  Wis.  214.  Such  prin- 
ciple rules  this  case,  unless  there  is  some 
Jf'JoJdL*"^""*  exception  thereto,  which  will  fit  the  special 

circumstances  found  by  the  jury  and  ex- 
pressed in  the  question  submitted.  That  was  obviously 
the  view  the  learned  circuit  judge  took  of  the  matter; 
hence  the  necessity  for  the  second  question, — i.  e.,  did 

notice  to  the  appellant  of  the  circumstances, 
lotiee  or  Deity,      which  rendered  the  damages  found  by  the 

jury  a  probable  result  of  the  late  delivery, 
operate  to  modify  the  original  contract  between  the 
parties,  so  as  to  make  the  respondent  liable  for  such 
damages?  Counsel  for  respondent  failed  to  bring  to 
our  attention  any  authority  to  sustain  such  exception  to 
the  general  rule,  and,  indeed,  we  are  satisfied  that  none 
can  be  found,  and  that  the  exigency  of  this  particular 
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case  is  not  sufficiently  serious  and  pressing  to  warrant 
us  in  disturbing"  t^e  settled  law  regarding-  the  subject, 
as  counsel  suggests  that  we  should  do.  In  Railway- 
Co.  V.  Belcher  (Tex.  Sup.)  35  S.  W.  6,  cited  by  appel- 
lant's counsel,  the  same  question  was  considered,  and 
it  was  there  held,  in  effect,  that  notice  to  the  carrier, 
after  the  date  of  the  contract,  that  special  damage  will 
arise  from  delay  in  the  shipment,  in  time  for  him  to 
prevent  such  delay,  does  not  render  such 
carrier  liable  for  such  damages.  It  follows  fSJiw'ofKSj?"' 
from  the  foregoing  that  we  answer  each  of 
the  questions  certified  in  the  negative.  The  questions 
certified  by  the  trial  court  are  answered  in  the  negative, 
the  judgment  reversed,  and  the  cause  remanded,  with 
directions  to  render  judgment  in  favor  of  the  defendant. 


Corso  et  al. 

V, 

New  Orleans  &  N.  E.  R.  Co.  et  al. 

{48  Louisiana  Ann.) 

Liability  of  Connecting  Carrier  for  Dannages  Arising  fronn  Defec-^ 
tive  Car. — Fruit  was  shipped  over  a  railroad  in  a  fruit  car  whicii 
was  found  to  be  in  a  defective  condition  when  it  reached  a  point 
where  it  was  to  be  transferred  to  a  connecting"  carrier.  The  fruit 
was  transferred  by  the  connecting  carrier  to  an  ordinary  box  car. 
In  an  action  brought  against  such  connecting  carrier  for  damage 
to  the  fruit  from  being  transferred  to,  and  carried  in  the  box  car,  it 
was  held  that  the  connecting  carrier  was  not  called  on  to  provide  it- 
self with,  and  keep  on  hand,  fruit  cars  in  the  event  that  the  original 
cars  were  defective. 

Duty  of  Consignee  to  Receive  Freight. — Where  fruit  has  been 
slightlv  damaged  in  transportation  by  a  railway  company,  it  is  the 
duty  of  the  consignee  to  receive  it,  and  to  test  the  liability  of  the 
railway  company  for  the  damage.  Only  in  extreme  cases  can  the 
consignee  refuse  to  receive  freight  and  recover  the  full  value  of  it. 

Appeal,  from  civil  district  court,  parish  of  Orleans. 
Amended. 
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The  present  actjon  is  broug^ht  agfainst  the  Northeast- 
ern Railroad  Company,  the  Alabama  Great  Southern 
Railroad  Company,  the  Cincinnati,  New  Orleans  & 
Pacific  Railway,  the  Baltimore  &  Ohio  Railroad  Com- 
pany, and  the  Baltimore  &  Ohio  Southwest- 
cue  8ut«d.         ern  Railroad  Company,  asking  a  judgment 

against  them,  in  solido^  for  the  sum  of  $5, 
242.60,  with  legal  interest.  The  amount  thus  asked 
for  is  that  demanded  in  a  supplemental  petition  filed  by 
the  plaintiffs,  the  amount  demanded  in  the  original  pe- 
tition having  been  for  $4,031.76,  with  legal  interest. 
Plaintiffs'  claim  is  based  upon  two  shipments  of  fruit 
from  New  Orleans  to  Pittsburg, — one  made  on  May  30, 
1892,  the  other  on  June  27,  1892,— under  bills  of  lad- 
ing identical  in  the  two  cases.  The  pleadings  as  to 
the  two  shipments  are,  with  slight  exceptions,  the 
same.  In  respect  to  the  shipment  of  30th  May,  1892, 
plaintiffs  say  that  on  that  day  they  shipped  from  New 
Orleans,  by  the  New  Orleans  &  Northeastern  Railroad 
Company,  a  carrier  by  railway,  -on  New  Orleans  & 
Northeastern 's  fruit  car  No.  15,159  (said  car  being 
built  specially  for  the  transportation  of  fruit),  with 
proper  ventilators  and  gratings,  297  boxes  of  choice 
lemons,  and  68  boxes  of  choice  oranges  (365  boxes  in 
all),  consigned  to  Augostino  Corso,  at  Pittsburg,  at  the 
through  rate  made  by  said  carrier  with  its  connecting 
lines  to  destination,  of  50  cents  per  hundredweight ; 
that  the  same  Northeastern  Railroad  Company,  in  and 
by  its  undertaking  in  the  receipt  of  said  shipment  of 
oranges  and  lemons,  then  and  there  agreed  and  prom- 
ised, for  itself  and  for  each  of  its  connecting  lines  of 
railway,  to  properly  carry  forward,  transport  and  de- 
liver said  fruit  cars,  to  the  consignee,  at  destination, 
the  shipment  of  oranges  and  lemons,  in  good  order, 
with  reasonable  care  commensurate  with  the  value  and 
perishable  nature  of  said  shipment,  at  the  rate  of  freight 
charged  thereon,  but  that  in  violation  of  their  under- 
taking, and  owning  to  the  fault,  negligence,  and  mis- 
conduct of  each  of  said  carriers,  the  said  shipment  of 
oranges  and  lemons   reached   Pittsburg  on   or  about 
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June  5,  1892,  and  was  sold  by  the  Baltimore  &  Ohio 
Railroad  Company,  the  same  being-  so  badly  damag-ed 
and  decayed  that  the  consig-nee  refused  to  receive  the 
same ;  that  the  actual  cost  price  of  said  shipment  of 
oranges  and  lemons  was  the  sum  of  $993.20;  that  it 
was  at  the  time  the  said  shipment  was  made,  and  it  still 
is,  the  leg"al  duty  and  uniform  custom  of  all  common 
carriers  by  railway,  and  particularly  the  New  Orleans 
&  Northeastern  Railroad  Company,  and  each  of  said 
railroad  companies  made  defendants  in  the  case,  con- 
necting* carriers,  forming*  tog-ether  a  throug-h  line  from 
New  Orleans  to  Pittsburg-,  to  ship  fruit  in  regular  fruit 
cars,  with  ventilators  and  gratings,  and  to  carry 
through,  from  point  of  shipment  to  destination,  all  ship- 
ments of  perishable  fruits  in  the  same  car  or  cars  in 
which  the  same  was  loaded,  in  order  to  avoid  the  hand- 
ling of  the  same,  and  that  plaintiffs,  when  said  shipment 
was  made,  were  led  to  believe,  from  the  custom  pre- 
vailing among  common  carriers,  and  of  the  defendant 
companies  in  this  suit,  and  from  the  representations  of 
the  agent  of  said  New  Orleans  &  Northeastern  Rail- 
road Company,  that  the  said  fruit  car  No.  15,159,  with 
ventilators  and  gratings,  loaded  with  their  fruit,  would 
go  through  to  destination ;  but  that  owing  to  the  careless- 
ness and  negligence  of  each  of  said  defendant  com- 
panies, and  in  violation  of  their  duty  to  petitioners, 
said  fruit,  while  in  transit,  was,  at  some  point  unknown 
to  plaintiffs,  between  New  Orleans  and  Pittsburg,  care- 
lessly and  roughly  transferred  from  said  fruit  car  to  an 
ordinary  box  car,  and  reached  Pittsburg  in  a  broken, 
damaged,  and  decayed  condition,  as  before  stated;  that 
the  transfer  from  said  fruit  car  with  ventilators  and 
gratings  into  said  closed  box  car  caused  the  said  fruit  to 
become  mature  and  over-ripe,  and  to  decay  and  become 
worthless,  and  that  by  the  carelessness  and  rough 
handling  of  said  oranges  and  lemons  from  said  fruit 
car  into  the  box  car,  the  boxes  in  which  the  said  fruit 
was  packed  were  broken  and  smashed,  and  the  contents 
thereof  scattered,  mashed,  damaged  and  decayed  as 
aforesaid,  the  same   having  become  a  total  loss,  and 
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thereby  plaintiffs  sustained  damage  in  the  sum  of 
$993.-20,  for  which  amount  they  asked  judgment.*  In 
the  supplemental  petition  filed,  plaintiffs  averred  that, 
had  said  oiangesand  lemons  been  delivered  to  them  in 
sound  and  good  condition,  such  as  said  railroad  com- 
panies obligated  themselves  to  do,  plaintiffs  would  have 
been  able  to  dispose  of  them  for  at  least  $5  per  box,  or 
$1,825,  said  amount  being  the  market  value  of  the 
oranges  and  lemons  at  Pittsburg  on  the  date  of  their 
arrival  and  several  days  thereafter,  and  hence  they  had 
been  damaged  to  said  amount,  for  which  they  asked 
judgment,  instead  of  for  $4,031.76,  as  in  their  original 
petition. 

The  allegations  in  reference  to  the  second  shipment, 
on  June  27,  1892,  are  that  on  that  day  they  shipped  by 
the  Northeastern  Railroad  Company  from  New  Orleans 
to  Pittsburg,  in  Alabama  Great  Southern  fruit  cars 
Nos.  9,490  and  9,224  (said  fruit  cars  being  specially 
built  for  the  transporation  of  fruit  with  ventilators 
and  gratings),  750  boxes  of  choice  lemons,  and  71  half 
boxes  of  choice  oranges,  consigned  to  Augostino  Corso, 
at  Pittsburg:  that  in  violation  of  their  undertaking 
(which  was  set  forth  in  the  same  terms  as  in  regard  to 
the  first  shipment),  and  owing  to  the  fault,  negligence, 
and  misconduct  of  the  defendant  companies,  the  said 
shipment  of  oranges  and  lemons  was  delivered  in  Pitts- 
burg on  or  about  July  14,  1892,  in  such  a  damaged  and 
decayed  condition  as  to  make  the  same  a  total  loss;  that 
the  actual  cost  price  of  the  said  shipment  was  $2,702.65, 
and  the  freight  paid  to  said  carriers,  and  divided  among 
themselves,  according  to  mileage,  $335.95,  making 
plaintiffs'  total  loss  on  the  said  shipment  $3,038.50. 
They  averred  that  they  received  the  fruit  at  destination 
and  paid  the  freight,  under  protest.  Plaintiffs  make 
the  same  averments  as  to  the  custom  relative  to  ship- 
ments of  fruit  which  they  did  in  relation  to  the  first 
shipment,  their  reliance  upon  the  custom,  and  as  to 
their  reliance  upon  the  representations  of  the  agent  of 
the  Northeastern  Railroad,  that  the  fruit  would  go 
through   to   destination    in  the   cars  (Nos.    9,490  and 
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9,224)  in  w^hich  they  were  loaded.  They  charge,  also, 
as  they  did  in  the  matter  of  the  first  shipment,  that 
owing  to  the  carelessness  and  negligence  of  each  of 
said  defendant  companies,  and  in  violation  of  their  duty, 
the  fruit,  while  in  transit  to  destination,  was,  at  some 
point  unknown  to  plaintiffs,  carelessly  and  roughly 
transferred  from  said  fruit  cars  to  two  ordinary  closed 
box  cars,  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, and  said  fruit  was  delivered  in  Pittsburg,  by  the 
Baltimore  &  Ohio  Railroad  Company,  in  said  box  cars, 
in  a  broken,  damaged  and  decayed  condition;  that  trans- 
fer from  fruit  cars,  with  ventilators  and  gratings,  into 
closed  box  cars,  caused  the  said  fruit  to  become  mature 
and  over-ripe,  and  so,  to  decay  and  become  worthless  ; 
and  that,  by  the  carelessness  and  rough  handling  of 
said  fruit  from  said  fruit  cars  into  said  box  cars,  the 
boxes  in  which  said  fruit  was  packed  were  broken  and 
smashed,  and  the  contents  thereof  scattered,  mashed, 
damaged,  and  decayed  as  aforesaid.  They  prayed  on 
this  score  for  judgment  for  $3,297.50,  with  legal  inter- 
est. In  their  supplemental  petition  they  alter  their 
prayer  for  judgment  so  as  to  claim  $3,417.60,  on  alle- 
gations, that  had  the  fruit  been  delivered  to  them  in 
sound  and  good  condition,  as  said  railroad  companies 
obligated  themselves  to  do,  they  would  have  been  able 
to  have  disposed  of  same  at,  at  least,  $5  per  box,  or 
$3,927,  but  that,  dwing  to  the  fruit  being  in  such  a 
damaged  and  decayed  condition,  through  the  fault  of 
defendants,  they  had  only  realized  $509.90;  hence  they 
had  been  damaged  in  the  sum  of  $3,417.60. 

The  Baltimore  &  Ohio  Railroad  Company  and  the 
Baltimore  &  Ohio  Southwestern  Railroad  Company 
answered,  pleading  first  the  general  issue.  They 
averred  that  if  the  damages  to  the  fruit  alleged  in  the 
petition  were  sustained,  which  they  denied,  such  dam- 
ages were  not  due  to  any  fault  or  negligence  or  derelic- 
tion on  the  part  of  either  or  both  of  them,  or  any  of 
their  officers  or  employees.  They  claimed  the  benefit 
of  each  and  every  stipulation  contained  in  the  bills  of 
lading.     The  other  defendants  answered,  pleading  first 
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the  general  issue.  They  admitted  that  by  bills  of  lad- 
ing- of  May  10  and  June  27,  1892,  the  New  Orleans  & 
Northeastern  Railroad  Company  received  365  boxes  of 
lemons,  and  750  boxes  of  lemons,  and  71  half  boxes  of 
oranges,  as  would  appear  by  said  bills  of  lading,  for 
transportation  over  its  lines,  and  over  the  lines  of  con- 
necting carriers,  for  delivery  in  Pittsburg.  They 
averred  that  said  fruit  thus  received  by  them  was  safely 
and  properly,  and  without  other  loss  than  was  due  to 
inherent  defects  of  said  fruit,  conveyed  by  them,  and 
delivered  in  due  time,  and  without  unnecessary  delay, 
in  Cincinnati,  Ohio,  to  the  Baltimore  &  Ohio  South- 
western Railroad  Company,  a  connecting  line,  over 
which  these  respondents  had  no  control;  that  no  change 
was  made  by  respondents,  while  said  fruit  was  on  their 
lines,  of  the  cars  in  which  it  was  being  carried,  but 
that  said  cars,  containing  said  fruit  as  packed  in  New 
Orleans,  were  by  them,  safely  and  well,  and  under  all 
the  conditions  of  the  bills  of  lading,  delivered  to  said 
connecting  line  of  these  respondents;  that  if  any  change 
was  made,  or  any  damage  or  loss  was  occasioned  there- 
by, it  was  made  and  occasioned  after  said  fruit  cars  had 
been  delivered  to  said  Baltimore  &  Ohio  Southwestern 
Railroad  Company.  They  specially  averred  that,  as 
appeared  by  the  bills  of  lading,  it  was  specially  agreed 
and  contracted  between  the  shippers  of  the  fruit,  and 
respondents,  *'that  articles  agreed  to  be  transported  to 
points  beyond  the  line  of  their  company  may  be  deliver- 
ed to  connecting  lines  for  transportation  to  their  destina- 
tion, and  that  upon  such  delivery  the  responsibility  of  this 
company  shall  cease,  except  as  to  the  guaranty  of  the 
rates  to  be  charged  thereon";  that  by  this  express 
limitation  of  the  liability,  and  by  reason  of  the  facts  as 
set  out,  they  were  in  no  wise  .responsible  for  such  loss 
or  damage  as  complained  of  in  the  petition.  The  court 
rendered  judgment  in  favor  of  the  defendants,  and 
plaintiffs  appealed. 

FarraVy  Leake  &  Lemle^  for  appellants. 
Harry  H.  Hall,  for  appellee  New  Orleans  &  N.  EJ.  R. 
Co. 
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Denegre^  Blair  &  Denegre^  for  appellees,  Baltimore 
&  O.  R.  Co.  and  another. 

NiCHOiri^s,  C.  J.  (after  stating  the  facts).  The  re- 
cord shows  shipments  of  fruit  from  New  Orleans  to 
Pittsburg",  Pa.,  at  the  dates  mentioned  in  the  petition. 
The  bills  of  lading  were  issued  from  the  office  of  the 
Northeastern  Railroad  Company.  They  acknowledge 
receipt  by  that  company  from  the  shipper,  in  apparent 
good  order,  of  the  packages  mentioned  therein  (contents 
unknown),  to  be  transported  and  delivered  in  like  good 
order  to  their  place  of  destination,  subject  to  conditions 
noted  in  the  bills.  The  conditions  were  :  '*(!)  That  the 
freight  and  charges  thereon  shall  be  paid  by  the  con- 
sigTiee  upon  the  delivery  of  the  same  in  lots,  or  parts 
of  lots,  and  within  twenty-four  hours  after  their  arrival 
at  their  destination.  (2)  That  articles  agreed  to  be 
transported  beyond  the  lines  of  the  company  may  be  de- 
livered to  connecting  lines  for  transportation,  and  that 
upon  such  delivery  the  responsibility  of  this  company 
shall  cease,  except  as  to  guaranty  of  the  rates  of 
freight  to  be  charged  thereon.  (3)  That  this  company 
and  connecting  lines  shall  not  be  liable  for  any  break- 
age of  glass  or  leakage  of  liquids,  or  for  any  loss  or  in- 
jury resulting  from  the  perishable  nature  or  inherent 
defects  of  said  packages  or  their  contents.  (4)  That 
this  company  and  connecting  lines  shall  be  responsible 
as  warehousemen  only,  and  not  as  common  carriers,  for 
the  safety  of  said  packages  and  their  contents  while  in 
depot  after  arrival  at  their  terminal  stations.  ^  (5)  Claims 
for  loss  or  damage  must  be  made  at  the  time  of  delivery 
of  the  goods  to  the  consignee.  (6)  Double  the  rate  in 
the  bill  of  lading  will  be  charged  on  all  excess  in  weight 
over  that  given  by  shippers."  Across  the  face  of 
the  bills  of  lading  are  stamped  the  words,  **  Leakage, 
breakage,  wastage,  decay,  chafing,  and  wet,  owner's 
risk."  The  bill  of  lading  for  the  first  shipment  called 
for  365  boxes  of  lemons,  instead  of  297  boxes  of  lemons, 
and  68  boxes  of  choice  oranges.  The  fruit  was  ship- 
ped in  fruit  ventilator  cars,  not  in  ice  or  refrigerator  cars.' 

5  (N.  s.)  A.  &  E.  R.  Cas.— 2>^ 
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There  is  no  charge  in  the  petition  that  the  cars  were  in 
bad  order  at  the  time  of  departure  from  New  Orleans, 
or  that  any  defect  in  the  same,  or  in  their  appliances, 
which  developed  during  the  trip  to  Cincinnati,  was  at- 
tributed to  any  fault  of  the  company.  The  cars  were 
seen  by  the  shippers,  and  accepted,  and  one  of  their 
witnesses  stated  that  they  were  good  cars.  It  is  quite 
probable  they  knew  nothing  beyond  the  fact  of  their 
general  appearance,  for  the  report  of  their  inspection  at 
Cincinnati  shows  them  to  have  been  old  cars,  in  general 
bad  condition,  particularly  car  No.  9,224  (which  was 
one  of  the  two  cars  in  which  the  second  shipment  was 
made),  which  was  found  to  have  had  a  wrong  pair  of 
wheels,  two  wrong  oil  boxes,  broken  center  plates,  and 
broken  draft-timber  bolts.  The  drawbars  in  both  of 
the  cars  were  liable  to  pull  out,  breaking  the  train  in 
two  and  causing  an  accident.  The  New  Orleans  & 
Northeastern  Railroad  Company,  the  Alabama  Great 
Southern  Railroad  Company,  and  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railroad  Company  are  roads 
south  of  Cincinnati.  The  other  roads  appear  to  be  sep- 
arate, distinct  corporations.  What  their  special  busi- 
ness arrangements  with  the  other  roads  were,  does  not 
appear.  They  acted  as  connecting  companies  on  the 
occasion  of  these  shipments,  and  seem  to  have,  for  some 
time  previous,  frequently  transferred  cars  loaded  with 
fruit  from  Cincinnati  to  Pittsburg  ;  but  one  of  the  wit- 
nesses testified  that  the  companies  south  of  Cincinnati 
had  no  authority  to  make  contracts  with  shippers  at 
New  Orleans,  binding  the  Baltimore  &  Ohio  Southwest- 
ern Railroad  Company  and  the  Baltimore  &  Ohio  Rail- 
road Company  to  carry  fruit  between  Cincinnati  and 
Pittsburg  in  any  particular  kind  of  car.  The  Baltimore 
&  Ohio  Southwestern  Railroad  Company  had  occasion- 
ally (not  regularly)  special  fruit  cars  at  their  command. 
The  testimony  shows  a  tacit  understanding,  resulting 
from  custom,  between  the  New  Orleans  &  Northeast- 
ern Railroad  Company  and  shippers  of  fruit  from  New 
Orleans  northward,  that  the  fruit  would  go  on  to  des- 
tination in  the  car  in  which  it  was  shipped,  without 
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transfer,  but  with  the  understanding-,  also,  that  trans- 
fer should  be  made  when  cars  break  down,  if  they 
could  not  be  repaired  so  as  to  run  through.  The  dif- 
ferent roads  at  Cincinnati  have  at  that  point  a  joint  in- 
spection bureau,  for  the  purpose  of  inspecting  cars 
brought  there,  for  the  purpose  of  determining  whether 
their  condition  is  such  as  to  justify  their  going  forward. 
Under  the  rules  the  car  is  delivered  to  the  connecting 
road,  and,  if  found  in  bad  condition, — not  repairable  in 
24  hours, — its  contents  are  transferred  to  another  car, 
and  the  defective  car  is  returned  to  the  company  from 
which  received.  When  the  cars  in  question  (those  of 
both  shipments)  reached  Cincinnati  they  were  found  to 
be  in  defective  condition, — needing  repairs  before  they 
could  go  further.  They  were  accordingly  transferred 
to  another  track  for  repairs.  The  nature  of  the  re- 
mirs  was  such  as  to  require  a  detention  of  several  days. 
This  fact  carried  with  it  the  necessity  of  transferring 
their  contents  to  other  cars.  When  the  first  shipment 
reax:hed  Cincinnati,  the  Baltimore  &  Ohio  Southwest- 
era  Railroad  Company  (the  company  which  received  it 
at  that  point,  and  transferred  the  same  to  the  Baltimore 
&  Ohio  Railroad  Company),  having  no  '*fruit  ventila- 
tor" car  to  which  the  transfer  could  be  made,  ran  an 
ordinary  box  car  on  a  track  parallel  to  that  on  which 
the  New  Orleans  car  was  standing,  threw  a  plank  or 
planks  across  to  make  connections  between  the  cars, 
and  transferred  the  boxes  of  fruit  over  to  the  box  car. 
The  doors  of  the  box  car  were  left  partly  open,  and 
slatted,  for  ventilation  ;  and  on  this  car,  and  on  the 
same  evening,  the  fruit  was  shipped  forward.  The 
diflFerence  between  an  ordinary  box  car  and  a  ventilated 
fruit  car  is  that  the  former,  when  closed,  has  no  venti- 
lation, while  a  fruit  car  is  provided  with  ventilators  on 
the  sides  of  the  car,  near  the  ends,  and  ventilators  in 
the  door.  When  the  second  shipment  reached  Cincin- 
nati the  fruit  was  removed,  in  boxes,  from  the  fruit 
cars  in  which  they  were,  to  cars  of  similar  make,  and  in 
the  same  manner  as  the  first  shipment  had  been  trans- 
ferred, and,  after  being  so  transferred,  was  forwarded 
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on  the  same  evening  to  Pittsburg".  No  delay  occurred 
in  either  of  the  shipments,  from  the  transfers  made,  or 
at  any  time  from  the  defective  condition  of  the  cars. 
The  usual  time  taken  for  the  delivery  of  fruit  from 
Cincinnati  to  Pittsburg  is  about  48  hours.  The  first 
shipment  reached  Pittsburg  on  the  morning  of  June 
5th.  The  consignee  was  notified  of  its  arrival  between 
7  and  8  o'clock  on  the  same  morning.  He  called  for 
the  goods  on  the  same  day,  but,  according  to  the  testi- 
mony of  the  local  freight  agent  of  the  Baltimore  & 
Ohio  Railroad  Company  at  Pittsburg,  when  the  car 
was  opened,  he  objected,  claiming  that  the  fruit  had 
started  in  an  ice  car 'from  New  Orleans,  and,  as  it  had 
been  transferred  en  route,  it  was  damaged  ;  that  the 
fact  that  such  transfer  had  been  made  had  damaged 
the  fruit.  He  refused  to  receive  the  lemons,  and  would 
not  have  them  until  he  had  communicated  with  the 
shipper  at  New  Orleans.  He  left  the  station.  The 
agent  called  on  him  the  day  following,  but  was  unable 
to  get  any  further  information  from  him,  and  was  com- 
pelled to  leave  the  matter  as  it  stood.  The  consignee 
claimed  that,  owing  to  the  fact  that  the  fruit  had  been 
transferred  to  an  ordinary  box  car,  it  was  made  more 
susceptible  to  decay.  The  consisfnee  and  several  of  his 
employees  examined  the  fruit.  He  refused  to  receive  it 
upon  first  inspection,  and  declined  to  have  anything  to 
do  with  it,  or  give  any  instructions  as  to  its  disposal, 
or  to  aid  in  any  way  to  take  care  of  the  fruit.  It  was 
unloaded  from  the  car  to  the  platform  on  the  second 
day  after  its  arrival  (June  7th),  and  put  in  safety  in 
the  warehouse.  After  the  consignee's  refusal  to  ac- 
cept the  fruit  the  company  was  compelled  to  dispose  of 
the  same  at  a  forced  sale,  to  the  best  advantage  possi- 
ble, in  order  to  make  out  of  it  as  much  as  possible. 
The  Pittsburg  Produce  Commission  Company  sold  the 
lemons,  and  obtained  gross  receipts  amounting  to 
$511.75.  The  expenses  (drayage  and  commission) 
amounted  to  $73.38,  leaving  a  net  balance,  which  was 
paid  to  the  company,  of  $438.37,  from  which  it  deduct- 
ed the  freight  charges,  $115.15,  leaving  a  balance  of 
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$283.22,  which  the  company  deposited  in  bank.  The 
orig-inal  cost  of  this  fruit  in  New  Orleans  was  $590.30. 
The  condition  of  the  fruit  itself,  of  this  shipment,  at 
Cincinnati,  was  not  shown. 

The  second  shipment  reached  Pittsburg*  July  3d. 
Eppleheimer  (the  local  freight  agent,  whose  testimony 
in  regard  to  the  first  shipment  we  have  just  quoted) 
testified  that  the  consignee  was  notified  the  same  day, 
between  7  and  8  o'clock  in  the  morning.  The  same 
day  the  consignee  called,  and  claimed  that  the  fruit  had 
been  transferred  from  ice  cars  to  fruit  cars,  and  was 
consequently  damaged.  The  consignee  finally,  on  the 
5th  of  July,  took  away  the  fruit.  He  claims  that  he 
did  so  under  an  agreement  between  some  of  the  em- 
ployees of  the  Baltimore  &  Ohio  Railroad  that  he  should 
be  permitted  to  do  so,  sell  it  to  the  best  advantage  he 
could,  and  be  paid  for  whatever  loss  should  be  shown 
to  have  been  suffered  by  reason  of  the  condition  of  the 
fruit  when  received ;  but  this  is  positively  denied  by 
the  defendant,  and  is  not  established.  The  fruit  was, 
however,  received  under  protest.  The  consignees  sold 
the  fruit  at  different  dates,  at  private  sale,  sometimes 
by  the  box,  sometimes  by  the  dozen.  They  introduced 
testimony  to  show  that  a  large  part  of  it  had  to  be 
thrown  away,  when  in  their  hands,  by  reason  of  its  de- 
cayed condition.  The  dates  of  sales  and  names  of  pur- 
chasers are  not  given.  It  is  shown  that  a  part  of  the 
fruit  was  in  their  hands  a  very  considerable  time  after 
they  received  it.  The  amount  received  from  the  sales 
amounted  to  $509.90,  under  the  testimony. 

Plaintiffs,  after  receiving  the  fruit,  wrote  the  fol- 
lowing letter  to  the  Baltimore  &  Ohio  Railroad  Com- 
pany: "ToB.  &  O.  Freight  Agent— Dear  Sir:  We 
shipped  from  New  Orleans  two  car  loads  of  seven  hun- 
dred and  fifty-seven  boxes  of  lemons,  and  seventy-one 
half  boxes  of  oranges.  This  fruit  was  shipped  from 
New  Orleans,  direct  to  Pittsburg,  in  cars  Nos.  9,224 
and  9,889.  In  place  of  that,  we  received  the  fruit  in  a 
bad  condition,  the  fruit  having  suffered  from  being 
transferred  to  the  other  cars  ;  we  having  received  them 
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from  cars  15,794  and  15,064.  Therefore,  we  now  claim 
$1  (one  dollar)  on  each  box.  We  have  lost  much  more, 
but  we  will  be  satisfied  to  arrange  it  that  way,  because 
if  fruit  had  been  shipped  as  per  agreement  it  would 
have  come  in  good  order,  as  moving  it  is  what  spoils  it. 
Augostino  Corso  &  Co." 

In  the  examination  of  this  case,  our  attention  was 
first  directed  to  the  claim  of  the  plaintiffs  as  against 
the  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany and  the  Baltimore  &  Ohio  Railroad  Company. 
We  find  no  liability  on  the  part  of  either  one  of  those 
companies.  Plaintiffs'  pleadings  show  they  did  not 
expect  of  the  companies  connecting  with  the  New  Or- 
leans &  Northeastern  Railroad  Company  any  duty  other 
than  that  of  receiving  at  Cincinnati  the  cars  in  which 
the  fruit  was  packed  at  New  Orleans,  and  of  transport- 
ing the  same  on  to  destination.  Plaintiffs  themselves 
made  no  direct  conti"act  with  those  companies  in  regard 
to  these  particular  shipments,  and  the  terms  and  con- 
ditions under  which  these  various  companies  did  busi- 
ness among  themselves  are  not  shown.  It  is  shown, 
however,  that  the  New  Orleans  &  Northeastern  Rail- 
road Company  had  no  authority  to  make  contracts  on 
their  behalf  with  shippers  at  New  Orleans,  binding 
them  to  carry  fruit  between  Cincinnati  and  Pittsburg 
on  any  particular  kind  of  car.  We  think  that  the  com- 
panies beyond  Cincinnati,  in  their  dealing 
LSiilTclIrtJ?.'  with  the  companies  south  of  that  city,  look- 
ed generally  to  hauling  the  latters'  cars, 
and  not  to  furnishing  any  of  their  own  ;  that,  if  called 
on  to  furnish  cars  of  their  own,  it  would  simply  be  in 
some  exceptional  case,  or  cases  where  a  transfer  of  the 
contents  of  the  cars  of  other  companies  to  those  of  their 
own  would  become  necessary  in  consequence  of  the  de- 
fective condition  of  those  in  which  they  arrived  at  Cin- 
cinnati. Cincinnati  is  not  an  initial  shipping  point  for 
fruit  going  north  or  east,  and  the  companies  leading  out 
of  that  city  to  the  east  are  not  called  onto  provide  them- 
selves with,  and  keep  on  hand,  what  is  known  as  '*  fruit 
ventilator  cars  ' '  to  meet  the  possible  contingency  of  an 
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accident  creating-  a  special  call  for  cars  of  that  descrip- 
tion. When,  on  its  being  ascertained  at  Cincinnati  that 
the  cars,  on  which  these  shipments  of  fruit  were  made, 
were  in  a  condition  such  as  not  to  admit  of  their  being- 
carried  further,  application  was  made  to  the  Baltimore 
&  Ohio  Southwestern  Railroad  Company  to  ship  the 
fruit  to  Pittsburg,  the  latter  company  could  do  nothing 
more  than  express  a  willing-ness  to  do  so  with  the  means 
it  had  on  hand.  The  other  companies  were  free  either  to 
accept  or  decline  shipping  it  on  such  cars  as  that  par- 
ticu^r  company  had.  If  they  thought  proper  to  accept, 
they  could  not  afterwards  bring  forward  as  a  ground  of 
complaint  against  the  forwarding  company  that  their 
cars  should  have  been  fruit,  and  not  box  cars ;  and  if 
the  companies  south  of  Cincinnati  could  not  themselves 
do  this,  so  neither  could  the  shipper  at  New  Orleans. 
If  any  liability  resulted  from  the  mere  fact  of  a  transfer 
of  the  fruit  from  the  cars  belonging  to  the  Northeastern 
Railroad  to  cars  belonging-  to  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company,  or  from  the  mere  fact 
itself  of  a  transfer  from  a  fruit-car  to  a  box-car,  it  would 
be  a  liability  not  of  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company,  but  of  the  Northeastern  Railroad 
Company,  to  the  plaintiffs.  As  a  matter  of  course,  the 
Baltimore  &  Ohio  Southwestern  Railroad  Company  and 
the  Baltimore  &  Ohio  Railroad  Company  would  be 
liable  for  any  damage  resulting  from  their  improper 
handling  of  the  fruit,  or  for  any  other  legal  cause,  after 
they  received  the  same.  We  find  no  evidence  of  fault 
on  their  part.  The  fruit  was  properly  handled.  The 
first  shipment  was  as  well  ventilated  as  it  could  be  made 
to  be  in  a  box-car.  The  second  shipment  was  in  venti- 
lated cars.  Both  shipments  went  without  delay  to 
Pittsburg-,  and  were  there  tendered  for  delivery.  If 
there  was  any  deterioration  of  the  fruit  between  Cincin- 
nati and  Pittsburg-,  during  the  short  time  required  for 
transmittal  from  one  of  these  points  to  the  other,  it  was 
due  to  causes  for  which  the  Baltimore  &  Ohio  South- 
western Railroad  Company  and  the  Baltimore  &  Ohio 
Railroad  Company,  under  the  bills  of  lading,  were  not 
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liable,  viz.,  the  perishable  character  of  the  articles  them- 
selves, under  the  influence  of  the  summer  heat.  The 
testimony  shows  that  fruits  are  perishable  articles, 
g-reatly  affected  by  heat,  and  more  or  less  injury  to  them 
from  that  cause,  in  summer,  is  likely  to  occur.  We  are 
of  the  opinion  that  the  judgment  appealed  from,  as  it 
concerns  the  Baltimore  &  Ohio  Southwestern  Railroad 
Company  and  the  Baltimore  &  Ohio  Railroad  Company, 
is  correct,  and  is  hereby  affirmed. 

We  have  next  to  ascertain  whether  the  claim  against 
the  other  companies  be  well  founded  or  not.  The  Ala- 
bama Great  Southern  Railroad  Company  and  the  Cin- 
cinnati, New  Orleans  &  Pacific  Company  seem  to  have 
taken  no  part  in  the  matter  of  these  shipments,  other 
than  that  of  hauling  the  cars  of  the  Northeastern  Rail- 
road Company  over  their  respective  roads.  There  is 
nothing  in  the  record  to  raise  even  suspicion  of  fault 
on  their  part.  The  question  then  becomes  narrowed 
between  the  plaintiffs  and  the  New  Orleans  &  North- 
eastern Railroad  Company.  The  bad  condition  of  the 
cars  on  which  the  fruit  was  shipped  at  New  Orleans, 
when  they  reached  Cincinnati,  is  established  by  tlie  tes- 
timony offered  by  the  New  Orleans  &  Northeastern 
Railroad  Company  itself.  That  bad  condition  had  no 
effect  upon  the  length  of  time  the  fruit  was  upon 
the  road,  either  between  New  Orleans  and  Cincinnati, 
or  New  Orleans  and  Pittsburg,  but  did  have  the  effect 
of  causing  a  transfer  of  the  boxes  of  fruit  from  the  cars 
of  the  New  Orleans  &  Northeastern  Railroad  Company 
to  those  of  the  Baltimore  &  Ohio  Southwestern  Rail- 
road Company  at  Cincinnati.  We  think  there  was  no 
damage  done  by  the  handling  of  the  fruit  at  that  point. 
It  seems  to  have  been  transferred  with  care,  and  with- 
out injury.  We  see  no  reason  to  suppose  that  the  trans- 
fer made  of  the  boxes  of  fruit  of  the  second  shipment  to 
the  cars  of  the  Baltimore  &  Ohio  Southwestern  Rail- 
road Company  from  those  of  the  New  Orleans  &  North- 
eastern Railroad  Company  had  changed  the  condition  of 
the  fruit  from  that  in  which  it  would  have  reached 
Pittsburg,  had  the  change  not  been  made.     The  cars  of 
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the  two  roads  in  this  instance,  were  identical,  all  of 
them  being"  fruit  ventilator  cars.  The  testimony  shows 
— what  would  not  seem  to  be  matter  very  difficult  of 
proof — that  the  lifting-  of  a  number  of  boxes  of  fruit 
from  one  car,  and  taking-  the  same  across  a  plank,  a  dis- 
tance of  15  or  20  feet,  over  to  another  car,  and  there 
depositing  them,  would  not  produce  any  damage,  where 
no  physical  injury  w<ts  done  in  making  the  change.  We 
think  that  any  loss  sustained  by  the  plaintiffs  on  the 
second  shipment  w^as  due  to  the  perishable  character  of 
the  article  shipped,  under  the  influence  of  the  summer 
heat. 

We  next  examine  the  effect  of  the  transfer  at  Cin- 
cinnati of  the  boxes  of  the  first  shipment  from  the  fruit 
ventilator  car  of  the  Northeastern  Railroad  to  the  box 
car  of  the  Baltimore  and  Ohio  Southwestern  Railroad 
Company.  We  think  the  condition  of  the  fruit  of  this 
shipment,  when  it  reached  Pittsburg,  was  worse  than 
some  of  defendants'  witnesses  claim  it  to  have  been. 
We  notice  an  item  of  $4  in  the  bill  of  charges  of  the 
Pittsburg  Produce  Commission  Company  in  the  matter 
of  the  sale  of  that  fruit,  for  hauling  refuse  to  dump, 
which  is  significant.  Meyers,  the  president  of  that 
company,  says  the  bulk  of  the  lemons  were  in  good 
condition  ;  some  of  them  almost  worthless  ;  the  oranges 
almost  worthless ;  good,  sound  stock  would  have 
brought  from  50  to  75  cents  a  box  more  than  that  for 
which  they  actually  sold.  What  number  of  boxes  were 
sold,  either  of  oranges  or  of  lemons,  or  at  what  rate  per 
box  they  were  sold,  does  not  appear.  The  condition, 
however,  would  be  a  matter  of  no  moment,  unless  it  re- 
sulted from  some  fact  making  the  Northeastern  Rail- 
road Company  responsible  for  it.  Defendants  call  our 
attention  to  the  fact  that  the  condition  of  the  fruit  which 
was  shipped  through  from  New  Orleans  to  Pittsburg 
in  the  ventilator  cars  was  no  better  than  that  forwarded 
from  Cincinnati  in  the  box  car,  but  it  is  not  safe  to  rea- 
son from  one  of  these  shipments  to  the  pther.  The 
conditions  might  have  been  different  in  the  two  cases. 
The  short  time,  however,  which  elapsed  between  the 
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placing-  of  the  fruit  in  the  box  car  at  Cincinnati,  and 
the  arrival  of  that  car  at  Pittsburg,  disinclines  us  to 
attribute  its  final  condition  exclusively  to  the  fact  of  its 
having"  been  shipped  in  such  a  car.  It  is  true,  it  was 
not  fully  ventilated,  but  the  doors  were  left  partially 
open  and  were  slatted.  It  is  probable  that  the  condi- 
tion may  have  been  made  worse  by  that  fact,  but  how 
much  more  so  we  could  not  say.  We  are  inclined  to 
think  it  would  have  reached  Pittsburg  in  a  damaged 
condition,  to  some  extent,  even  if  no  transfer  of  the 
cars  had  been  made  ;  and  it  is  to  be  noted  that  several 
days  elapsed  after  the  fruit  reached  Pittsburg  before 

the  boxes  were  placed  in  the  hands  of  the 
DitfofCtMirBMU  Pittsburg  Produce  Commission  Company 
RM«iT«  Fraifkt.  f^j-  sale,  by  reason  of  the  action  of  the  con- 
signees in  declining  to  receive  it.  It  was 
the  duty  of  the  consignees  to  have  received  it  and  tested 
the  liability  of  the  defendants  for  the  damages,  if  any 
had  been  sustained,  as  the  acceptance  of  the  goods 
would  not  have  affected  that  question.  Shaw  v.  Rail- 
road Co.,  5  Rich.  Law,  462.  It  would  be  an  extreme 
case  which  would  justify  a  refusal  by  a  consignee  to 
receive  freight,  when  notified.  Railroad  Co.  v.  Tyson, 
46  Miss.  729.  Even  if  the  defendant,  the  New  Orleans 
&  Northeastern  Railroad  Company,  were  liable  to 
plaintiffs,  it  would  not  be  so  as  claimed.  Plaintiffs  prac- 
tically make  it  a  forced  purchaser  of  the  fruit  at  highest 
market  rate,  as  estimated  by  themselves  at  Pittsburg  ; 
and  this  without  deduction  of  freight,  or  anything  else. 
The  district  court  was  of  the  opinion  that  the  plaintiffs 
had  not  made  out  a  case  for  damages  with  a  reasonable 
degree  of  certainty.  We  are  asked  to  say  that  it  erred 
in  that  respect.  We  do  not  think  we  are  authorized  to 
do  so, — certainly  not  as  to  the  second  shipment.  The 
transfer  of  the  fruit  to  another  car  at  Cincinnati,  was 
permissible,  under  the  custom  on  which  plaintiffs  rely, 
if  the  condition  of  the  car  in  which  it  was,  did  not  justify 
its  going  forward,  unless  defendants  were  charged 
with  fault  in  respect  to  that  very  matter.  As  we  have 
said,  no  such  charge  is  made  in  the  present  pleadings. 
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and  plaintiffs  themselves  accepted  the  cars  offered.  We 
think  the  ends  of  justice  will  be  best  subserved  by  af- 
firming* the  judgment  as  concerns  the  second  shipment 
of  fruit ;  reversing  it  as  to  the  first  shipment,  and  en- 
tering" a  judgment  of  nonsuit  on  that  branch  of  the  case. 
It  is  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  be  amended  by  dismissing  as  of  nonsuit, 
instead  of  rejecting  finally,  so  much  of  plaintiffs'  de- 
mand as  refers  to  the  shipment  of  fruit  made  by  them 
on  the  30th  May,  1892,  through  the  New  Orleans  and 
Northeastern  Railroad  Company,  and  that,  as  so  amend- 
ed, the  judgment  appealed  from  be,  and  the  same  is 
hereby,  affirmed  ;  costs  of  appeal  to  be  paid  by  appellee. 


Farmington  Mercantile  Co. 

V. 

Chicago,  B.  &  Q.  R.  Co. 

{Supretne  Judicial  Court  of  Massachusetts,  May  22,  i8g6,) 

Connecting  Carriers — Presumption  as  to  Negligence.* — It  is  not 
presumed  that  gfoods,  injured  in  transportation  over  several  connect- 
ing' carriers,  received  such  injuries  while  in  the  hands  of  the  first 
carrier,  where  the  evidence  is  insufficient  to  determine  which  of  the 
carriers  was  at  fault. 

Report  from  Suffolk  county  superior  court.  Affirmed. 

Following-  is  the  report  of  the  judge  of  the  superior 
court :  "This  was  an  action  of  contract,  against  a  com- 
mon carrier,  for  failure  safely  to  transport  a  car  load  of 
eggs  and  poultry  from  Farmington,  Iowa,  to  Boston, 
M^sachusetts,  via  Chicago.  The  case  was  heard  by 
me  without  a  jury.  It  appeared  from  the  testimony,  or 
from  the  agreed  facts,  that  on  June  17,  1892,  the  plain- 
tiff delivered  to  the  defendant,  at  Farmington,  Iowa,  a 
I 

'Connecting'  carriers,  see  4  Am.  &  Kng-.  R.  R.  Caa.  661,  664. 
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car  load  of  eg^gs  and  poultry,  In  good  condition,  to  be 
transported  to  Boston  in  a  refrigerator  car.  When  the 
car  reached  Boston,  many  of  the  eggs  were  broken, 
and  the  poultry  damaged.  I  found  that  the  eggs  were 
not  injured  through  the  negligence  of  the  defendant,  or 
any  intermediate  carrier,  but  were  injured  by  reason  of 
improper  packing  or  loading  by  the  plaintiff,  and  that 
the  poultry  was  delivered  to  the  defendant  corporation 
in  good  order,  and  was  injured  through  the  negligent 
failure  of  some  carrier  having  it  in  charge,  on  its  transit 
to  Boston,  properly  to  ice  the  car  in  which  it  was  car- 
ried. The  only  question  open,  under  this  report,  is 
the  liability  of  the  defendant  for  the  damage  to  the 
poultry.  It  appeared  that  the  car  was  sealed  at  Farm- 
ington  with  the  usual  wire  and  lead  seal,  and  was  not 
opened  until  it  reached  Boston.  The  defendant  hauled 
the  car  from  Farmington  to  Chicago,  where  it  deliver- 
ed the  car  to  the  connecting  carrier.  The  plaintiff  con- 
ceded that  the  defendant's  responsibility  ended  at  Chi- 
cago, and  that,  if  the  defective  icing  occurred  between 
Chicago  and  Boston,  the  defendant  was  not  liable.  I 
found  that  the  evidence  was  insufficient  to  determine 
which  of  the  connecting  carriers  was  at  fault,  and  ruled 
that  there  was  no  presumption  that  the  injury  occurred 
while  the  goods  were  in  the  hands  of  the  first  carrier, 
and  found  for  the  defendant.  If  the  ruling  was  erron- 
eous, judgment  to  be  entered  for  the  plaintiff  for 
$157.36,  with  interest  from  the  date  of  the  writ ;  other- 
wise, the  judgment  to  stand." 

Forrest  C  Mayichester  and  Lee  M.  Friedman^  for 
plaintiff. 

Perkins  &  Stofie^  for  defendant. 

Allen,  J.  The  defendant  made  no  contract  to 
carry  the  plaintiff's  freight  to  Boston,  and  to  deliver  it 
there.  If  the  defendant  delivered  the  car,  with  its 
contents  in  good  order,  to  the  connecting  carrier  in 
Chicago,  it  discharged  its  duty,  and  did  all  that  it  un- 
dertook to  do.  The  plaintiff  conceded  that  the  defend- 
ant's responsibility  ended  at  Chicago,  and  that  it  w^as 
not  liable  if  the  defective  icing  occurred  between  Chi- 
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ca^o  and  Boston.  See  Darling*  v.  Railroad,  11  Allen, 
295.  It  was,  therefore,  incumbent  on  the  plaintiff  to 
prove  neg'lig'ence  on  the  part  of  the  defendant  before 
the  delivery  of  the  car  to  the  connecting*  carrier  in 
Chicag-o.  It  sought  to  do  this  by  showing-  that  the 
poultry  arrived  in  Boston  in  bad  condition,  by  reason  of 
defective  icing*.  This,  the  plaintiff  contended,  made 
out  a  prima  facie  case.  But  the  court  found  that  the 
evidence  was  insufficient  to  determine  which  of  the  con- 
necting carriers  was  at  fault,  and  ruled  that  there  was 
no  presumption  that  the  injury  occurred  while  the 
goods  were  in  the  hands  of  the  first  carrier.  This 
ruling  was  clearly  right,  and  the  finding,  upon  the  evi- 
dence, was  certainly  well  warranted.  Judgment  for 
defendant  affirmed. 


WiEGAND,  et  al. 

V. 

Centrai^  R.  Co.  of  New  Jersey. 

{Circuit  Court  of  Pennsylvania,  May  8,  i8g6.) 

Carrier  of  Baggage — Unreasonable  Delay.— Where  a  passenger 
fails  to  call  for  a  trunk  which  has  been  checked  on  a  railroad,  until 
the  day  after  his  arrival  at  his  destination,  such  delay  under  ordi- 
nary circumstances  is  responsible,  and  relieves  the  carrier  of  his 
responsibility  as  such,  and  such  carrier  is  held  to  assume  the  duties 
of  a  warehouseman  thereafter. 

Limitations  of  Liability  of  Common  Carrier. — The  New  Jersey 
statute  making  certain  limitations  to  the  liability  of  common  car- 
riers, was  intended  to  modify  only  their  severe  obligations  as  com- 
mon carriers,  and  was  not  intended  to  relieve  warehouse  keepers 
against  the  consequences  of  their  negligence. 

Limitation  in  Ticket — Notice. — A  provision  in  a  ticket  limiting  the 
responsibility  of  a  carrier  for  baggage,  is  ineffectual  in  the  absence 
of  evidence  that  the  plaintiff's  attention  was  especially  called  to  it. 

The  plaintiff,  a  citizen  of  the  state  of  Pennsylvania, 
claimed  to  recover  of  the  defendant,  a  cor- 
poration  of  the  state  of  New  Jersey,  the  sum 
of  $2,500,  upon  the  following  cause  of  action,  as  set 
forth  in  her  statement : 
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The  defendant  was  alleged  to  be  a  common  carrier 
of  goods  and  passengers  over  a  railroad,  and  in  the 
course  of  its  business  in  operating  said  railroad,  it,  at 
the  same  time  and  in  connection  therewith,  carried  on 
the  business  of  a  warehouseman  as  to  goods  carried 
over  it.  It  was  alleged  to  have  received  for  hire  and 
otherwise,  as  a  warehouseman,  at  Plainfield,  N.  J., 
such  goods  of  all  persons  which  came  into  its  hands, 
either  for  the  purpose  of  transportation  or  of  delivery 
after  having  been  transported  over  the  railroad  to  the 
said  town  of  Plainfield.  The  plaintiff  testified  that  the 
defendant,  through  its  agent,  a  connecting  railroad  at 
Philadelphia,  sold  her  a  ticket  to  Plainfield,  which 
ticket  was  in  the  following  terms : 

''Station  stamped  on  back  to  Plainfield,  N.  J.,  via 
P.  &  R.  and  C.  R.  R.  of  N.  J.  Form  992.  Philadel- 
phia and  Reading  Railroad  Company.  This  ticket, 
with  coupons  attached,  entitles  the  holder  to  one  first- 
class  passage  from  station  stamped  on  back  to  Plain- 
field,  N.  J.  This  ticket  is  void  unless  officially  stamped 
and  dated.  In  selling  this  ticket  for  passage  over  other 
lines,  this  company  acts  only  as  agent  and  assumes  no 
responsibility  beyond  its  own  road.  Only  150  lbs.  of 
baggage  allowed  each  passenger.  Company's  respon- 
sibility for  baggage  limited  to  $1.00  per  lb.,  unless 
special  agreement  be  made.  The  coupons  belonging 
to  this  ticket  will  be  void  if  detached. 

"G.  G.  Hancock,  General  Passenger  Agent. 

"Issued  by  Philadelphia  &  Reading  R.  R.  Co.  on 
account  of  Central  Railroad  of  New  Jersey.  -One  first- 
class  passage  Bound  Brook  to  Plainfield,  subject  to 
conditions  of  contract.  This  coupon  is  not  good  if  de- 
tached.    Plainfield,  N.  J. 

"Philadelphia  &  Reading  R.  R.  Co.  One  first-class 
passage  station  stamped  on  back  to  Bound  Brook  via 

.     Subject  to  conditions  of  contract.     This  coupon 

is  not  good  if  detached.     Plainfield,  N.  J." 

Plaintiff  further  alleged  that  her  trunk,  containing  a 
lot  of  valuable  articles,  was  accepted  as  baggage,  and  a 
check  given  therefor.     Upon  arrival  at  Plainfield  on 
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July  12,  1895,  the  plaintifF  informed  the  bag-gage  a^ent 
that  she  would  send  for  the  trunk  the  next  morning. 
The  trunk  and  its  contents  were,  thereupon,  placed 
in  defendant's  warehouse,  but  upon  a  presentation  of 
the  check  the  following  day  the  trunk  could  not  be 
found,  and  defendant  refused  to  deliver  it  to  her  upon 
demand.  It  was  averred  that  through  gross  negligence 
and  carelessness  on  the  part  of  defendant's  employees 
the  trunk  had  been  delivered  to  a  stranger,  on  which 
account  plaintiff  claimed  to  recover  the  value  of  its  con- 
tents, with  damages  for  mental  worry  and  incon- 
venience. 

Webster  A.  Melcher,  for  plaintiff. 
Samuel  Dickson^  for  defendant. 

BuTi^ER,  District  Judge.  The  defendant,  consent- 
ing to  a  verdict  in  the  plaintiff's  favor,  for  the  sum 
named  in  the  ticket  in  evidence,  $150,  asked  the  court 
to  charge,  substantially,  that  the  verdict  should  be  for 
that  sum  and  no  more.  The  court  reserved  its  answer 
to  this  request,  and  instructed  the  jury  to  ascertain 
whether  the  defendant  had  been  guilty  of  negligence 
leading  to  the  loss,  as  the  plaintiff  charges  ;  and  if  they 
found  such  negligence,  to  render  a  verdict  for  the  plaint- 
iff equal  to  the  value  of  the  trunk  and  its  contents,  with 
interest,  together  with  such  additional  sum  as  would 
compensate  the  plaintiff  for  the  time  and  labor  neces- 
sarily devoted  to  replacing  the  property  lost.  The  jury 
found  for  the  plaintiff  in  $528.23 ;  whereupon  the  de- 
fendant moved  for  judgment  on  the  point  reserved,  and 
also  for  a  new  trial. 

Under  the  defendant's  original  obligation,  as  carrier, 
I  entertain  no  doubt  that  it  would  have  been  liable  only 
according  to  the  provisions  of  the  New  Jersey  statute, 
which  it  invokes.  Brown  v.  Railroad  Co.,  83  Pa.  St. 
316.  The  requirements  of  the  statute  as  respects  no- 
tice were  fully  complied  with.  The  plaintiff  sues, 
however,  not  on  the  obligation  as  carrier,  but  on  the 
defendant's  alleged  obligation  as  warehouse  keeper, 
which  arose,  as  is  charged,  after  the  trunk  reached  its 
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destination  at  Plainfield.  Until  the  plaintiff  had  been 
afforded  reasonable  time  to  remove  her  baggtig-e,  the 
obligation  as  carrier  continued.  Had  she  called  for  it 
within  a  short  time  after  its  arrival,  and  had  failed  to 
obtain  it,  the  question  whether  slie  had  called  early 
enough  to  hold  the  defendant  to  this  obligation — that 
is,  whether  she  had  called  within  a  reasonable  time — 

would  have  been  for  the  jury.  She  did  not 
SlMlILMbfffeitf."c3.11,  however,  till  the  next  day  ;  and  such 

delay,  under  ordinary  circumstances,  the 
courts  hold  to  be  unreasonable  ;  and,  consequently,  that 
it  relieves  the  carrier  of  his  responsibility  as  such. 
He  is  not,  however,  relieved  of  all  responsibility,  but  is 
held  to  assume  the  duties  of  a  warehouseman  there- 
after, which  impose  upon  him  the  obligation  to  exercise 
ordinary  care  over  the  property.  In  all  the  cases  I 
have  examined  the  application  of  this  doctrine  has  been 
in  relief  of  the  carrier.  It  is  an  invention  of  the  courts, 
originally  intended  to  confine  the  carrier's  responsibil- 
ity as  insurer  within  reasonable  limits.  Here  the  plaint- 
iff seeks  to  avail  herself  of  it  against  the  carrier.  As 
before  suggested,  if  she  had  sued  on  the  original  obli- 
gation as  carrier,  she  would  have  failed,  because  that 
obligation  terminated  by  reason  of  her  neglect  to  remove 
the  trunk  within  a  reasonable  time.     She,  therefore, 

seeks  redress  under  the  other,  subsequent 
lim***fc  *'"*"  ^Wigation  ;  and  to  the  defendant's  effort  to 
c*rrf«r.  interpose  the  limitations  of  the  statute,  she 

answers  that  it  does  not  apply  ;  that  it  was 
intended  only  to  modify  the  severe  obligations  of  com- 
mon carriers  ;  that  it  was  not  intended  to  relieve  ware- 
house keepers  against  the  consequences  of  negligence. 
On  the  trial  I  inclined  to  believe  this  position  to  be 
sound  ;  and  the  consideration  I  have  given  the  subject 
since  has  not  convinced  me  that  my  first  impressions 
were  wrong.  It  is  not  necessary  to  discuss  the  subject 
here  ;  it  is  sufficient  to  say  that  while  what  has  been 
urged  in  support  of  the  defendant's  view  has  much 
force,  my  judgment  is  with  the  plaintiff. 
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As  respects  the  limitation  of  liability  stated  in  the 
ticket :  I  think  it  cannot  be  well  doubted, 
under  the  decisions,  that  it  is  ineffectual,  KSlJ:"'^"  *" '**^**- 
in  the  absence  of  evidence  that  the  plain- 
tiff's attention  was  especially  called  to  it.  It  \^'^s  in- 
serted presumably  as  a  compliance  merely  with  the 
provisions  of  the  statute,  and  under  the  circumstances, 
has  no  independent  effect.  The  rule  for  judgment  on 
the  point  reserved  must  therefore  be  dismissed. 

The  only  additional  matter  urged  in  support  of  the 
rule  for  new  trial  is,  in  substance,  that  there  is  no  evi- 
dence of  negligence  in  the  defendant,  which  contribu- 
ted to  the  loss.  I  think,  however,  there  is  evidence 
from  which  the  jury  might  find  such  negligence  ;  and 
the  charge  of  the  court  refers  to  it.  Of  course  it  can- 
not be  known  where  the  check  was  changed  by  substi- 
tuting another ;  and  the  jury  was  at  least  justified  in 
finding  that  it  was  done  while  the  trunk  remained  on 
the  platform  after  night,  or  that  seeing  it  there  exposed 
led  to  its  being  done  elsewhere.  The  defendant's  rule 
for  new  trial  must  be  dismissed  also. 

The  plaintiff,  too,  entered  a  rule  for  new  trial,  on  the 
ground  substantially  that  she  was  confined  to  a  recov- 
ery for  the  value  of  the  property  lost,  with  interest, 
and  of  the  time  and  labor  expended  in  acquiring  similar 
property  in  its  stead.  I  cannot  sustain  the  complaint 
made  on  this  account.  The  plaintiff  is  entitled  to  com- 
pensation for  the  loss  resulting  directly  from  the  negli- 
gence complained  of — such  loss  as  the  defendant  could 
foresee  or  contemplate.  The  circumstances  are  not 
such  as  ordinarily  attend  the  deposit  of  goods  with 
warehousemen,  where  the  character  and  quantity  of 
the  goods  are  exhibited  ;  and  are  accepted  and  charged 
for  accordingly.  The  defendant  knew  nothing  of  the 
contents  of  the  trunk.  The  only  reasonable  inference 
to  be  drawn  was  that  it  contained  wearing  apparel  to 
an  amount  such  as  travelers  between  the  points  named 
in  the  ticket  ordinarily  carry  for  personal  use.  The 
defendant  was,  therefore,  justified  in  drawing  this  infer- 
ence, and  cannot  justly  be  held  to  have  accepted  and 

5  (N.  s.)  A.  &  E.  R.  Cas.— 3 
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undertaken  to  care  for  any  other  description  of  prop- 
erty, or  more  of  this  description.  It  could  not  know 
or  infer  that  the  plaintiff  had  her  entire  wardrobe  in 
her  trunk  (if  she  had)  and  that  she  would  consequently 
be  subjected  to  extraordinary  inconvenience  from  its 
loss  ;  or  that  she  was  delicate  and  nervous,  as  she  pro- 
posed to  prove,  or  was  understood  to  propose,  and 
mig-ht  be  and  was  subjected  to  g-reat  worry  and  sick- 
ness in  consequence.  It  must  not  be  overlooked  in  this 
connection  that  the  obligation  of  the  defendant  in  all 
such  cases  as  this  is,  substantially,  forced  on  the  car- 
rier by  the  traveler's  neg-lect  to  take  his  bag-gag-e  away 
when  he  should — when  the  original  contract  contem- 
plated he  would.  To  hold  the  carrier  responsible 
under  such  circumstances  for  more  than  the  plaintiff 
was  allowed  to  recover  in  this  case,  would  work  great 
injustice.     The  plaintiff's  rule  is  dismissed. 

I  intended  to  add  that  I  do  not  find  anything*  to  sup- 
port the  assertion  that  the  defendant  delayed  the  plain- 
tiff in  supplying  herself  with  anything  made  necessary 
by  the  loss  of  her  trunk  ;  or  otherwise  influenced  her 
actions.  It  requested  her  to  leave  tracing  the  trunk  to 
it ;  but  she  is  not  injured  by  yielding  to  this  request ; 
the  verdict  fully  compensates  for  the  failure  to  find  it. 

Limiting  Carrier's  Liability  to  Baggage  (see  also  2  Am.  &  Eng.  R. 
R.  Cas.  ^l.  S.  I). — The  carrier  can  restrict  his  common-law  liability 
only  by  special  contract  with  the  passeng'er,  or  by  a  notice  or  regu- 
lation broug-ht  to  the  passenger*s  knowledge,  and  assented  to  by 
him,  expressly  or  impliedly.  Mauritz  v.  New  York,  etc.,  R.  Co.,  23 
Fed.  Rep.  765,  21  Am.  &  Eng.  R.  Cas.  286  ;  Hollister  v,  Nowlen,  19 
Wend.  (N.  Y.)  234,  32  Am.  Dec.  455  ;  Cole  v,  Goodwin,  19  Wend.  (N. 
Y.)  251,  32  Am.  Dec.  470 ;  Camden,  etc.,  R.,  etc.,  Co.  v.  Belknap,  21 
Wend.  (N.  Y.)  354 ;  Rawson  v.  Pennsylvania  R.  Co.,  48  N.  Y.  212 ; 
Kansas  City,  etc.,  R.  Co.  v,  Rodebaugh,  38  Kan.  45,  34  Am.  &  Eng. 
R.  Cas.  219 ;  Baltimore,  etc.,  R.  Co.  v,  Campbell,  36  Ohio  St.  647,  38 
Am.  Rep.  617,  3  Am.  &  Eng.  R.  Cas.  246  ;  Malone  v,  Boston,  etc.,  R. 
Co.,  12  Gray  (Mass.)  388,  74  Am.  Dec.  598 ;  Anderson  v,  Canadian 
Pac.  R.  Co.,  17  Ont.  Rep.  747,  40  Am.  &  Eng.  R.  Cas.  624. 

In  all  of  the  foregoing  cases,  there  was  a  notice  printed  on  the 
ticket  stipulating  that  the  railroad  company's  liability  for  loss  of 
baggag'e  should  not  exceed  a  certain  amount,  or  should  cover  only  a 
certain  class  of  losses  ;  in  some  the  notice  was  "  all  baggage  at  the 
risk  of  passengers."  In  every  case  it  was  held  that  the  contract  or 
stipulation  did  not  affect  the  passenger  unless  it  was  brought  to  his 
notice,  and  that  there  was  no  presumption  that  he  had  seen  or  as- 
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sented  to  the  stipulation  merely  because  he  bought  and  used  the 
ticket.  See  also  Macklin  v.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr. 
N.  S.  229,  9  Am.  ly.  Reg-.  N.  S.  239. 

Same — Regulations  to  be  Approved  by  Certain  Official — New 
Brunswick. — A  statute  provided  that  railway  commissioners  mig-ht 
make  "  regulations  for  the  safe  construction  and  working  of  the 
railways  under  their  charge  for  the  transmission  of  goods  and  pas- 
sengers thereon,*'  but  that  such  regulations  must  be  first  approved 
by  the  governor  or  council.  Notice  was  xx>sted  at  stations  limiting 
the  carrier's  liability,  but  which  had  not  been  approved  by  the  gov- 
ernor in  council,  and  of  which  plaintiff  had  no  notice  at  the  time  of 
shipping  baggage  over  the  road,  which  was  lost  en  route.  It  was 
held  that  defendants  were  liable  for  the  loss  as  common  carriers. 
Willis  V,  European,  etc.,  R.  Co.,  13  New  Bruns.  157. 

Same — Assent — Burden  of  Proof. — Words  on  a  railroad  ticket  or 
baggage  check,  purx>orting  to  limit  the  liability  of  the  carrier  to  a 
specific  amount  for  loss  of  baggage  or  to  losses  occasioned  by  its 
own  or  its  servants'  negligence,  are  not  binding  on  the  passenger, 
and  do  not  affect  his  rights  as  against  the  carrier  unless,  with 
knowledge  of  it,  he  assents  to  it ;  and  the  burden  of  proving  such 
assent  is  upon  the  carrier. 

See  cases  cited  in  above  note :  Rawson  v,  Pennsylvania  R.  Co., 
48  N.  Y.  212,  8  Am.  Rep.  543  ;  Indianapolis,  etc.,  R.  Co.  v.  Cox,  29 
Ind.  360,  95  Am.  Dec.  640.  See  also  Cole  v,  Gkjodwin,  19  Wend.  (N. 
Y.)  251,  32  Am.  Dec.  470,  where  the  general  subjects  of  the  limita- 
tion of  a  carrier's  liability  is  discussed  at  great  length,  and  numer- 
ous authorities  reviewed. 

In  Anderson  v,  Canadian  Pac.  R.  Co.,  17  Ont.  Rep.  747,  40  Am.  & 
Eng.  R.  Cas.  624,  a  passenger  ticket  had,  among  other  conditions 
printed  on  it,  one  limiting  the  liability  of  the  company  for  loss  of 
baggage  to  one  hundred  dollars.  Immediately  below  the  conditions 
was  the  following  agreement :  **  In  consideration  of  the  reduced 
rate  at  which  this  ticket  is  sold,  I  hereby  agree  to  all  the  provisions 
of  the  above  contract.  (Signature.)"  Printed  on  the  ticket,  among 
the  stipulations,  was  :  '*  If  this  ticket  and  its  coupons  are  cancelled 
with  a  punch,  it  indicates  that  this  ticket  was  sold  at  a  reduced 
rate."  The  ticket  was  not  signed  by  the  party  to  whom  it  was 
issued,  nor  was  it  sold  at  a  reduced  rate.  It  was  held  that  the  party, 
to  whom  the  ticket  was  issued,  did  not  take  it  subject  to  the  condi- 
tion limiting  the  company's  liability. 

Same — Question  of  Fact. — A  notice,  limiting  the  liability  of  the 
carrier,  printed  on  the  back  of  a  ticket,  does  not  raise  a  legal  pre- 
sumption that  the  passenger  knew  of  and  assented  to  such  condi- 
tion before  the  journey  was  commenced  ;  and  whether  the  passen- 
ger did  have  actual  notice  of  such  condition  before  starting  on  the 
journey,  is  a  question  for  the  jury.  Brown  v,  Kastern  R.  Co.,  11 
Cush.  (Mass.)  97. 

Same — Posting  a  Printed  Copy  of  Certain  Regulations  in  the  car- 
rier's steamboat  and  in  its  office  does  not  charge  the  passenger  with 
notice  of  such  regulations,  unless  they  are  specially  and  specifically 
brought  to  his  attention.  Macklin  v.  New  Jersey  Steamboat  Co.,  7 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  229,  9  Am.  L,.  Reg.  N.  S.  239. 

In  Hollister  v.  Nowlen,  19  Wend.  (N.  Y.)  248,  32  Am.  Dec.  455,  the 
notice  printed  on  large  sheets,  and  conspicuously  posted  in  the  de- 
pots and  offices  of  the  stage  company,  was  that  all  baggage  shipped 
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over  that  line  would  be  at  the  passeng-er^s  risk.  The  court,  in  hold- 
ing* that  this  would  not  affect  the  passenger's  rights  unless  shown 
to  have  been  brought  to  his  notice,  said,  by  Bronson,  J.:  "After 
all  that  has  been  said  or  that  can  be  said  in  defense  of  these  notices, 
whether  regarded  as  a  ground  for  presuming  fraud  or  implying  a 
special  agreement,  it  is  impossible  to  disguise  the  fact  that  they  are 
a  mere  contrivance  to  avoid  the  liability  which  the  law  has  attached 
to  the  employment  of  the  carrier.  *  *  *  The  doctrine  that  a  car- 
rier may  limit  his  responsibility  by  notice  was  wholly  unknown  to 
the  common  law  at  the  time  of  our  Revolution.  It  has  never  been 
received  in  this,  nor,  so  far  as  I  have  observed,  in  any  of  the  other 
states. 

Reasonable  Time  for  Delivery. — The  strict  liability  of  a  common 
carrier,  for  the  baggage  of  a  passenger,  continues  until  the  lapse  of 
a  reasonable  time  for  its  delivery  after  arrival  at  the  place  of  desti- 
nation ;  after  that,  a  modified  liabilit}',  analagous  to  that  of  a  ware- 
houseman only,  exists. 

Illinois. — St.  Louis,  etc.,  R.  Co.  v,  Hardway,  17  111.  App.  321. 

Iowa. — Mote  v,  Chicago,  etc.,  R.  Co.,  27  Iowa  22, 1  Am.  Rep.  212. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Mahan,  8  Bush  (Ky.)  184 ; 
Wald  V,  Louisville,  etc.,  R.  Co.,  92  Ky.  645,  58  Afti.  &  fing.  R. 
Cas.  125. 

Massachusetts. — Nealand  v,  Boston,  etc.,  R.  Co.,  161  Mass.  67. 

Missouri. — Lin  v,  Terre  Haute,  etc.,  R.  Co.,  10  Mo.  App.  125; 
Cohen  v^  St.  Louis,  etc.,  R.  Co.,  59  Mo.  App.  66. 

New  York.— Powell  v.  Myers,  26  Wend.  (N.  Y.)  591;  Cary  v. 
Cleveland,  etc.,  R.  Co.,  29  Barb.  (N.  Y.)  35  ;  Roth  v.  Buffalo,  etc.,  R. 
Co.,  34  N.  Y.  548,  90  Am.  Dec.  734  ;  Burnell  v.  New  York  Cent.  R. 
Co.,  45  N.  Y.  184,  6  Am.  Rep.  61  ;  Burgevin  v.  New  York  Cent.,  etc., 
R.  Co.,  69  Hun  (N.  Y.)  479. 

Texas.— Gulf,  etc.,  R.  Co.  v,  Jackson  (Tex.  App.  1890),  15  S.  W. 
Rep.  128 ;  Galveston,  etc.,  R.  Co.  v.  Smith  (Tex.  Civ.  App.  1893),  24 
S.  W.  Rep.  668. 

Canada.— Vineberg  v.  Grand  Trunk  R.  Co.,  13  Ont.  App.  93,  27 
Am.  &  Eng.  R.  Cas.  271. 

See  also  Torpey  v,  Williams,  3  Daly  (N.  Y.)  162  ;  Klein  v.  Ham- 
burgh Packet  Co.,  3  Daly  (N.  Y.)  390 ;  Nevins  v.  Bay  State  Steam- 
boat Co.,  4  Bosw.  (N.  Y.)  225  ;  Holdridge  v.  Utica,  etc.,  R.  Co.,  56 
Barb.  (N.  Y.)  191. 

Delivery  by  Carrier  to  Warehouseman. — The  company's  liability 
as  a  common  carrier  continues  until  a  reasonable  time  after  the 
passenger  has  had  opixjrtunity  to  take  away  his  baggag-e,  althoug^h 
it  may  have  delivered  such  bagg-age  to  a  warehouseman.  Pennsyl- 
vania Co.  z/.  Liveright  (Ind.  App.  1895),  41  N.  E.  Rep.  350. 

Same — Articles  not  Personal  Luggage. — In  Texas,  etc.,  R.  Co.  v, 
Capps,  2  Tex.  App.  Civ.  Cas.,  33,  16  Am.  &  Ei^g.  R.  Cas.  118,  the 
liability  of  a  common  carrier  terminates  at  a  reasonable  time  after 
the  arrival  of  the  baggage  at  its  place  of  destination  ;  and  although, 
if  the  station  master  at  such  place  consents  to  hold  such  baggag-e 
for  the  owner  after  such  time,  the  carrier's  liability  continues  ;  yet 
if  the  station  master  is  ignorant  of  the  fact  that  the  articles  carried 
are  not  personal  baggage,  the  company  is  not  responsible,  notwith- 
standing that  the  receipt  of  the  articles  as  baggage  had  previously 
estopped  it  from  denying  that  the  articles  were  bafifg-age. 

Same — What   Constitutes    Reasonable    Time.— The    troublesome 
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qnestion  in  this  connection  is  as  to  what  constitutes  such  reasona- 
ble time,  and  must  be  determined  from  all  the  circumstances  of  the 
case,  snch  as  the  character  of  the  station,  the  facilities  there  are 
for  receiving-  baggage,  and  the  opportunities  afforded  by  the  carrier 
for  delivering  baggage  when  called  for.  Mote  v,  Chicago,  etc.,  R. 
Co.,  27  Iowa  22,  1  Am.  Rep.  212  ;  Ditman  v,  Keokuk,  etc.,  R.  Co.,  91 
Iowa  416 ;  Ix>uisville,  etc.,  R.  Co.  v.  Mahan,  8  Bush  (Ky.)  184  ;  Chi- 
cago, etc.,  R.  Co.  V,  Boyce,  73  111.  510,  24  Am.  Rep.  268 ;  Roth  v,  Buf- 
falo, etc.,  R.  Co.,  34  N.  Y.  548,  90  Am.  Dec.  734 ;  Jones  v,  Norwich, 
etc.,  Transp.  Co.,  50  Barb.  (N.  Y.)  193;  Nevins  v.  Bay  State  Steam- 
boat Co.,  4  Bosw.  (N.  Y.)  225;  Ouimit  v.  Henshaw,  35  Vt.  605,  84 
Am.  Dec.  646 ;  Jacobs  v,  Tutt,  33  Fed.  Rep.  412 ;  Vineberg  v.  Grand 
Trunk  R.  Co.,  13  Ont.  App.  93,  27  Am.  &  EJng.  R.  Cas.  271. 

"  It  is  the  duty  of  a  railway  company,  in  regard  to  the  baggage 
of  a  passenger  which  has  reached  its  destination,  to  have  the  bag- 
gage ready  for  delivery  upon  the  platform  at  the  usual  place  of 
delivery,  until  the  owner,  in  the  exercise  of  due  diligence,  can  call 
for  and  receiveit ;  and  it  is  the  owner's  duty  to  call  for  and  remove 
it  within  a  reasonable  time.  If  he  does  not  so  call  for  and  receive 
it,  it  is  the  company's  duty  to  put  it  into  its  baggage  room  and  keep 
it  for  him,  being  liable  only  as  a  warehouseman.  And  the  reason- 
able time  within  which  the  owner  must  call  for  it  is  directly  uxx>n 
its  arrival,  making  reasonable  allowance  for  the  delay  caused  by 
the  crowded  state  of  the  depot  at  the  time,  and  the  lateness  of  the 
hour  makes  no  difference  if  the  baggage  be  put  upon  the  platform." 
Ouimit  V,  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646,  quoted  and  applied 
in  Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex.  App.  Civ.  Cas.  33,  16  Am.  & 
Eng.  R.  Cas.  120.  Compare  Cary  v,  Cleveland,  etc.  R.  Co.,  29  Barb. 
(N.  Y.)  35. 

Illustration. — In  Jones  v,  Norwich,  etc.,  Transp.  Co.,  50  Barb.  (N. 
Y.)  193,  the  passenger  arrived  in  the  steamer  at  about  one  o'clock 
Sunday  morning ;  she  remained  in  her  stateroom  until  9  o'clock  A. 
M.,  when  she  left  the  boat  without  presenting  her  checks  or  giving 
notice  that  she  intended  to  leave.  Early  Sunday  morning  the 
trunks  were  placed  in  a  warehouse,  which,  with  its  contents,  was 
totally  destroyed  by  an  accidental  fire  Sunday  afternoon.  It  was 
held  that  the  reasonable  time  allowed  to  passengers  to  remove  their 
baggag'e  had  passed,  and  that  the  company  was  liable  only  as 
warehouseman ;  the  fact  that  the  day  of  arrival  was  Sunday,  and 
the  statute  prohibited  labor  on  that  day,  could  not  alter  the  case. 

Same — When  Question  for  Jury,  and  when  for  Court. — This  ques- 
tion is  larg'ely  one  for  the  jury  upon  all  of  the  facts  of  the  case,  but 
when  the  facts  are  not  disputed,  it  is  for  the  court  to  decide.  Bur- 
gevin  z/.  New  York  Cent.  R.  Co.,  69  Hun  (N.  Y.)  479;  Brown  v. 
Canadian  Pac.  R.  Co.,  3  Manitoba  L/.  Rep.  4%;  lyouisville,  etc.,  R. 
Co.  r.  Mahan,  8  Bush  (Ky.)  184 ;  George  F.  Ditman  Boot,  etc.,  Co.  v. 
Keokuk,  etc.,  R.  Co.,  91  Iowa  416. 

In  determining  the  question,  the  jury  must  take  into  consideration 
all  the  circumstances  shown  by  the  evidence  bearing  upon  that 
question,  and  the  general  and  usual  custom  or  manner  in  which 
the  company  transacted  its  business  in  relation  to  such  baggage 
at  the  depot  in  question  in  regard  to  the  delivery  of  such  baggage. 
George  F.  Ditman  Boot,  etc.,  Co.  v,  Keokuk,  etc.,  R.  Co.,  91  Iowa  416. 
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V. 
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{.Supreme  Court  of  Illinois y  June  ij,  i8g6,) 

Act  of  God — Johnstown  Flood. — A  Hood  caused  by  an  unprece- 
dented fall  of  rain,  which  resulted  in  the  breaking  of  a  dam  and  the 
rushing  into  a  narrow  valley  of  a  vast  volume  of  water  that  swept 
away  houses,  bridges  and  everything  in  its  path,  and  completely 
devastated  the  land  in  its  course  for  a  distance  of  sev^n  miles,  is  an 
Act  of  God. 

Same — Liability  of  Carrier  for  Previous  Negligence. — Where  a 
trunk  was  unnecessarily  exposed  to  the  destructive  power  of  the 
flood,  through  the  previous  negligence  or  misconduct  of  the  rail- 
road company  in  failing  to  forward  the  trunk  by  the  proper  train 
with  its  owner,  the  railway  company  is  liable  for  the  loss  of  the 
trunk. 

Appeal   from   First  district  appellate  court.     Re- 
versed. 

This  was  a  suit  by  appellant  against  appellee  to  re- 
cover the  value  of  appellant's  trunk  and  its  contents, 
lost  while  in  the  possession  of  appellee  as  a  common 
carrier  between  Cincinnati,  Ohio,  and  New  York  Ciiy. 
On  May  30,  1889,  the  plaintiff  bought  a  ticket  at  Cin- 
cinnati for  passage  by  the  so-called  *'Limi- 
€ue8ut«d.         ^^^  Express  Train"  over  defendant's  road 

to  New  York  City.  The  limited  express 
was  a  fast  train,  arriving  in  New  York  City  two  hours 
sooner  than  the  regular  day  express.  The  tickets  for 
this  limited  train  consisted  of  two  printed  slips, — one, 
the  railroad  ticket,  being  green ;  the  other,  the  special 
limited  sleeping-car  ticket,  being  purple.  No  passen- 
ger could  travel  by  the  limited  without  having  both  of 
these  tickets.  It  was  necessary  to  present  these  tick- 
ets at  Cincinnati  to  some  agent  of  the  railroad  company, 
in  order  to  have  a  trunk  checked  to  New  York.  Plaint- 
iff did  so  present  his  tickets,  and  had  his  trunk  checked 
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at   Cincinnati   for  New   York.     From   Cincinnati    to 
Pittsburg  passengers  and  their  baggage  for  both  the 
limited  and  day  express  traveled  on  the  same  train. 
This   was  the  case  with  plaintiff  and    his    baggage. 
Both  left  Cincinnati  at  the  same  time.     At  Pittsburg 
the    Cincinnati    sleeper,   carrying  passengers  for  the 
limited  train,  was  attaclred  to  the  regular  limited  ex- 
press, which  had  come  from  Chicago,  and  the  Cincin- 
nati baggage  for  the  limited  train  was  transferred  at 
Pittsburg  from  the  baggage  car  of  the  Cincinnati  ex- 
press to  the  baggage  car  of  the  limited  train.  In  order  to 
have  baggage  intended  for  the  limited  express  so  trans- 
ferred at  Pittsburg,  it  was  the  practice  of  the  railroad 
company  to  attach  to  each  trunk,  at  Cincinnati,  a  white 
pasteboard  tag  in  addition  to  the  regular  brass  check, 
and,  unless  such  a  white  tag  had  been  so  attached,  a 
trunk  remained  on  the  baggage  car  from  Cincinnati, 
and  went  through  by  the  day  express  from  Pittsburg 
to  New  York.     In  the  present  case,  no  such  white  tag 
had  been  attached  to  plaintiff's  trunk  at  Cincinnati, 
and,  as  a  result,  while  plaintiff's  car  was  transferred 
at  Pittsburg  to  the  limited  express,  his  trunk  remained 
on  the  day  express,  which  followed  along  some  time 
after  the  limited.     This  day  express,  carrying  plaint- 
iff's baggage,  was  overtaken  by  the  flood  at   Johns- 
town, Pa.,  and  the  baggage  car,  with  the  entire  con- 
tents,   including    plaintiff's    trunk,    was    lost.     The 
limited   express   on   which   plaintiff    traveled    passed 
beyond  the  point  of  danger  before  the  flood  came,  and 
was  uninjured.     There  was  some  conflict  in  the  testi- 
monv  as  to  whether  or  not  it  was  defendant's  fault 
that  the  white  tag  was  not  placed  on  plaintiff's  trunk 
at  Cincinnati.     It  is  agreed  **that  there  was  no  negli- 
gence in  the  management  of  the  train,  or  in  the  care  of 
the  baggage  in  question  while  on  the  train."     On  the 
trial  of  the  case  before  a  jury,  at  the  close  of  all  the 
evidence  the  court  instructed  the  jury,  as  requested  by 
defendant,  that  plaintiff  was  not  entitled  to  recover, 
and  that  a  verdict  should  be  returned  for  defendant. 
On  the  verdict  so  returned  judgment  was  entered,  and 
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this  judgment  was  affirmed  by  the  appellate  court. 
The  case  is  brought  to  this  court  under  a  certificate  of 
importance. 

In  their  opinion  deciding  this  case,  the  appellate 
court  thus  describe  the  flood  which  destroyed  the  bag- 
gage car  containing  appellant's  trunk,  as  such  descrip- 
tion appears  from  the  testimony  to  be  found  in  the 
record  :  **The  flood  that  was  encountered  far  exceeded 
what  had  ever  before  been  known  in  the  region  where 
it  occurred.  There  was  a  great  fall  of  rain,  lasting 
many  hours,  which  raised  the  river  to  a  height  never 
before  known,  and  caused  washouts  and  landslides  to 
an  extent  necessitating  the  train  carrying  the  trunk  to 
come  to  a  stand.  As  the  stream  rose,  the  train  was 
shifted  from  place  to  place,  to  keep  it  in  safety,  and, 
because  of  washouts  ahead  and  behind,  it  could  not 
proceed  far,  either  in  the  direction  of  returning  or  ad- 
vancing. After  remaining  in  this  position  for  several 
hours,  the  South  Fork  dam,  which  was  located  on  a 
tributary  stream  a  few  miles  above  where  the  train 
stood,  and  formed  a  reservoir  there  at  a  very  much 
greater  elevation,  broke,  and  let  into  the  narrow  val- 
ley what  witnesses  described  as  a  great  wall  or  wave 
of  water  from  twenty  to  thirty  feet  high.  Of  course, 
everything  was  swept  before  it.  Trees,  houses,  rail- 
road tracks,  cars  and  engines,  iron  bridges,  and  stone 
viaducts  were  carried  before  its  force;  and  so  complete 
was  the  devastation  wrought,  it  was  testified  in  the 
case,  that  it  cost  the  railroad  company  $600,000  to  put 
its  roadbed,  tracks,  and  bridg'es,  within  a  distance  ap^ 
proximating  seven  miles,  in  the  condition  they  were 
in  before  the  flood.  Only  those  persons  who  were  on 
the  alert  and  on  the  hillsides  escaped  death.  The  en- 
gineer of  the  locomotive  to  the  train  in  question  es- 
caped only  by  fleeing  up  the  hillside.  His  locomotive 
was  turned  over,  and  the  baggage  car  which  was  coup- 
led to  it,  and  in  which  plaintiflF's  trunk  was  being 
carried,  was  swept  awuy,  and  it  was  testified  that  the 
car  was  never  afterwards  found  in  recognizable  form.'* 
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Bumham  dh  Baldwin^  for  appellant.  George  Wil- 
lard^  for  appellee. 

Magruder,  C.  J.  (after  stating  the  facts).  Appel- 
lee's contention  is  that  the  flood,  by  reason  of  which 
appellant's  bag-gage  was  lost,  was  an  act  of  God,  and 
that  it  is  not  liable  for  such  loss  under  the  well-estab- 
lished rule  that  **a  common  carrier,  liable  as  an  insurer 
for  the  property  entrusted  to  him  for  the  purpose  of 
transportation,  is,  nevertheless,  excused  from  responsi- 
bility for  losses  which  are  caused  by  an  act  of  God." 
1  Am.  &  Eng-.  Enc.  Law  (2d  Ed.)  p.  592.  It  is  appel- 
lant's contention  that  the  railroad  company  should,  by 
placing"  a  white  tag*  on  his  trunk  at  Cincinnati,  or  by 
some  other  means,  have  provided  that  it  should  travel 
with  him  by  the  same  train  throughout  the  journey ; 
that  it  did  not  do  so ;  that,  as  a  result  of  its  negligence 
in  so  failing  properly  to  check  his  trunk,  it  was  sepa- 
rated from  him  during  the  journey,  and  was  lost ;  and 
that,  even  if  this  flood  was  an  act  of  God,  yet  the  appel- 
lee's negligence  in  failing  properly  to  check  the  trunk 
concurred  with  the  act  of  God,  and  thereby  made  appel- 
lee liable  for  the  resulting  loss  or  damage. 

1.  The  Johnstown  flood,  as  it  is  called,  by  reason  of 
which  appellant's  baggage  was  lost,  was  an  act  of  God. 
In  Long  V.  Railroad  Co.,  147  Pa.  St.  343,  23  Atl.  459, 
which  was  an  action  brought  to  recover  the  value  of 
two  trunks  and  their  contents  delivered  to  the  Penn- 
sylvania Railroad  Company  in  Cincinnati  for  transpor- 
tation to  Washington,  and  where  it  appears  that  the 
trunks  lost  were  contained  in  the  baggage 
car  of  the  day  express  which  was  destroyed  ietof««d. 

by  the  Johnstown  flood,  so  called,  on  May 
31,  1889,  the  supreme  court  of  Pennsylvania  held,  upon 
substantially  the  same  evidence  which  is  found  in  the 
record  in  the  case  at  bar,  that  said  flood  was  '*an  inevita- 
ble accident,  properly  described  as  actus  Dety  In 
the  Long  Case,  however,  there  was  no  question  as  to 
whether  or  not  the  goods  lost  were  upon  the  right 
train  ;  that  is  to  say,  the  point  was  not  there  made  that 
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the  personal  baggage  of  the  passenger  had  been  shipped 
upon  a  different  train  from  that  on  which  the  passenger 
took  passage. 

2.  There  is  some  conflict  among  the  authorities  as  to 
the  liability  of  a  common  carrier  where  the  loss  of 
goods  in  its  or  his  possession  is  due  not  solely  and 

only  to  an  act  of  God,  but  to  an  act  of  God 
cwrteT  for^ieffli*'  Combined  with  the  negligence  of  the  carrier, 
fence.  Many  cases  hold — ^and  such  seems  to  be  the 

tendency  of  the  decisions  in  this  state — ^that 
a  common  carrier  is  not  exempt  from  liability  for  a  loss 
which  takes  place  because  of  an  act  of  God,  if  such  car- 
rier has  been  guilty  of  any  previous  negligence  or  mis- 
conduct which  brings  the  property  in  contact  with  the 
destructive  force  of  the  actus  Dei,  or  unnecessarily  ex- 
poses it  thereto.  A  loss  or  injury  is  due  to  the  act  of 
God  when  it  is  occasioned  exclusively  by  natural  causes, 
such  as  could  not  be  prevented  by  human  care,  skill, 
and  foresight ;  and  where  property  committed  to  a 
common  carrier  is  brought  by  the  negligence  of  the 
carrier  under  the  operation  of  natural  causes  that  work 
its  destruction,  or  is,  by  the  negligence  of  the  carrier, 
exposed  to  such  cause  of  loss,  the  carrier  is  responsible. 
*'It  is  universally  agreed  that,  if  the  damage  is  caused 
by  the  concurring  force  of  the  defendant's  negligence 
and  some  other  cause  for  which  he  is  not  responsible, 
including  the  act  of  God,  *  *  *  the  defendant  is 
nevertheless  responsible,  if  his  negligence  is  one  of  the 
proximate  causes  of  the  damage."  1  Shear.  &  R.  Neg. 
(4th  Ed.)  §  39.  The  doctrine  is  thus  clearly  stated  by 
the  supreme  court  of  Missouri  in  Wolf  v.  Express  Co., 
43  Mo.  421  :  **The  act  of  God  which  excuses  the  car- 
rier must  not  only  be  the  proximate  cause  of  the  loss, 
but  the  better  opinion  is  that  it  must  be  the  sole  cause. 
And  where  the  loss  is  caused  by  the  act  of  God,  if  the 
negligence  of  the  carrier  mingles  with  it  as  an  active 
and  co-operative  cause,  he  is  still  responsible."  In 
line  with  this  principle,  many  authorities  hold  that, 
where  the  unnecessary  delay  of  the  carrier  subjects  the 
goods  in  his  possession  to  a  loss  by  an  act  of   God 
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whicli  they  would  not  otherwise  have  met  with,  the 
delay  is  of  itself  such  negligence  as  will  make  him 
liable  for  the  loss.  Railroad  Co.  v.  Curtis,  80  111.  324; 
Michaels  v.  Railroad  Co.,  30  N.  Y.  564;  Read  v. 
Spaulding,  Id.  630;  McGraw  z;.  Railroad  Co.,  18  W. 
Va.  361 ;  Deming  v.  Railroad  Co.,  48  N.  H.  455 ;  Read 
r.  Railroad  Co.,  60  Mo.  199;  Davis  v.  Garrett,  6Bing. 
716;  Williams  v.  Grant,  1  Conn.  487;  Crosby  v. 
Fitch,  12  Conn.  410  ;  Rodgers  v.  Railroad  Co.,  67Cal. 
607,  8  Pac.  377 ;  Salisbury  v,  Herchenroder,  106  Mass. 
458;  Higgins  v.  Dewey,  107  Mass.  494 ;  Railroad  Co.  v. 
Anderson,  94  Pa.  St.  360;  Baltimore  &  O.  R.  Co.  v. 
Sulphur  Springs  Independent  School  Dist. ,  96  Pa.  St. 
65.  We  are  inclined  to  think  that  this  is  the  correct 
doctrine.  There  are  cases  which  hold  to  the  contrary, 
among  which  are  the  leading  cases  of  Denny  v.  Rail- 
road Co.,  13  Gray,  481,  and  Morrison  v.  Davis,  20  Pa. 
St.  171,  upon  the  ground  that  such  delay,  whether  jus- 
tifiable or  not,  should  not  be  regarded  as  the  proximate, 
but  only  as  the  remote,  cause  of  the  loss.  It  will  be 
found,  however,  upon  examination,  that  most  of  these 
cases  are  cases  where  mere  delay,  without  other  negli- 
gence, brings  the  property  lost  within  the  operation  of 
the  natural  cause  defined  to  be  an  act  of  God.  1  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  p.  596.  In  the  case  at  bar, 
when  the  appellant  bought  his  tickets  for  a  passage 
upon  the  limited  express  train,  and  applied  to  have  his 
baggage  checked,  there  was  an  implied  undertaking 
on  the  part  of  appellee  that  his  baggage  should  go  on 
the  same  train  on  which  he  took  passage ;  and  appellee 
was  bound  to  send  his  baggage  on  the  same  train  on 
which  he  went,  unless  the  appellant  gave  some  direc- 
tion, or  did  something,  or  omitted  to  do  something, 
which  authorized  appellee  to  send  his  baggage  by  some 
other  train.  *'The  implied  undertaking  of  the  passen- 
ger carrier  as  to  transporting  baggage  is  that  passen- 
ger and  baggage  shall  go  together,  since  all  baggage  is 
taken  with  reference  to  the  wants  of  a  particular  jour- 
ney. ♦  *  *  Nor  ought  the  carrier,  without  per- 
mission,  to  send   the   bciggage   by  later  trains  or  a 
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different  route,  unless  in  a  strong*  case  of  necessity. . 
We  need  hardly  add  that  if,  through  the  carrier's  own 
action,  passenger  and  baggage  become  separated,  the 
carrier  bears  the  risk."  Schouler,  Bailm  &  Car.  (2d 
Ed.)  §  675;  Wilson  v.  Railroad  Co.,  56  Me.  60;  Fair- 
fax  V.  Railroad  Co.,  73  N.  Y.  167;  Railroad  Co.  v, 
Tapp,  6  Ind.  App.  304,  33  N.  E.  462.  It  was  a  ques- 
tion of  fact  in  this  case  whether  or  not  appellee  was 
guilty  of  a  violation  of  its  implied  undertaking  or  con- 
tract to  send  the  baggage  on  the  same  train  with  appel- 
lant; in  other  words,  whether  or  not  appellee  was 
guilty  of  negligence  in  not  taking  proper  steps  to  have 
the  baggage  carried  by  the  train  on  which  appellant 
traveled,  and  to  have  it  so  carried  throughout  the 
whole  length  of  the  journey ;  or  whether  the  failure  to 
have  the  baggage  transferred  to  the  baggage  car  of  the 
limited  express  train  at  Pittsburg  was,  in  any  way,  the 
fault  of  the  appellant.  We  think  that  the  court  erred 
in  not  submitting  this  question  of  fact  to  the  jury,  and 
in  directing  a  verdict  for  the  defendant  without  permit- 
ting the  jury  to  pass  upon  such  question.  If  appellant's 
trunk  had  been  transferred  at  Pittsburg  to  the  baggage 
car  attached  to  the  limited  express  train  from  Chicago, 
as  was  done  with  the  sleeping  car  in  which  appellant 
was  traveling,  the  trunk  would  have  passed  through 
the  place  of  danger  before  the  flood  occurred,  and 
would  not  have  been  destroj'^ed  or  lost  by  reason  of  the 
flood.  If  the  appellee  was  guilty  of  negligence  in  fail- 
ing to  put  the  trunk  upon  the  right  train, — upon 
the  train  where  its  implied  contract  with  appellant  re- 
quired it  to  put  the  trunk, — it  was  guilty  of  neg'ligence 
which  brought  the  trunk  in  direct  contact  with  the 
force  known  as  an  act  of  God.  **Ifthe  superior  force 
would  have  produced  the  same  damage  whether  the  de- 
fendant had  been  negligent  or  not,  his  negligence  is 
not  deemed  the  cause  of  the  injury."  Shear.  &  R. 
Neg.  (4th  Ed.)  §  39.  But  here  it  cannot  be  said  that 
the  flood  would  have  caused  the  loss  if  the  trunk  had 
been  transferred  to  the  limited  express  train  at  Pitts- 
burg. 
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It  is  said,  however,  that  the  contract  of  transporta- 
tion was  made  at  Cincinnati,  Ohio ;  that  such  a  contract, 
and  the  liabilities  of  the  parties  under  it,  are  g'overned 
by  the  law  of  the  place  where  the  contract  is  made ; 
that  the  contract  to  transport  appellant's  trunk,  having 
been  made  in  Ohio,  must  be  governed  by  the  law  of 
Ohio ;  that,  by  the  law  of  that  state,  loss  of  goods  in 
the  possession  of  a  common  carrier,  occurring  by  reason 
of  an  act  of  God,  even  though  such  loss  would  not  have 
been  met  with  but  for  unnecessary  delay  on  the  part  of 
the  carrier,  relieves  the  carrier  of  liability  for  the  loss ; 
and  that  the  case  of  Daniels  v.  Ballantine,  23  Ohio  St. 
532,  which  was  introduced  in  evidence,  shows  what  the 
law  of  Ohio  is  upon  this  subject.  If  the  doctrine  of  lex 
loci  contractus  is  applicable  to  this  case,  and  if  the  case 
referred  to  is  the  law  of  Ohio,  we  do  not  think  that  the 
contention  set  up  can  be  maintained,  because  the  doc- 
trine of  the  Daniels  Case  is  not  applicable  here.  In 
that  case  the  action  was  brought  to  recover  the  value  of 
a  barge,  which  defendant  contracted  to  tow  by  means 
of  a  steam  tug  from  Bay  City,  Mich.,  to  Buffalo,  N.  Y., 
and  which  was  lost  in  a  storm  on  Lake  Erie.  It  ap- 
pears that  after  the  voyage  was  begun,  the  defendants 
delayed  on  the  route  three  days  and  then  began  the 
voyage  again,  and  while  on  such  delayed  voyage  the 
barge  and  tug  were  overtaken  by  the  storm  and  lost. 
The  court  expressly  states  that  the  defendants  in  that 
case  were  not  common  carriers,  and  that,  although  they 
had  such  control  of  the  barge  as  was  necessary  to  ena- 
ble them  to  move  it,  yet  the  plaintiffs  had  possession 
of  it,  *'and  for  most  purposes  it  remained  in  their  cus- 
tody and  care."  The  case,  however,  presents  an  in- 
stance of  mere  delay  without  other  negligence.  If,  in 
the  case  at  bar,  the  trunk  had  been  placed  upon  the 
right  train,  and  that  train  had  been  delayed  on  the  way, 
and  by  reason  of  such  delay  had  come  in  contact  with 
the  flood,  then,  perhaps,  there  would  be  a  resemblance 
between  this  case  and  the  Ohio  case.  But  here  the 
delay  did  not  result  simply  from  a  halting  or  stopping 
in  the  movement  of  a  train  which  was  carrying  the 
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trunk  in  pursuance  of  the  contract  of  carriag'e,  but  it 
resulted  from  negligence  in  failing*  to  keep  an  implied 
contract  to  carry  the  trunk  upon  a  particular  train,  and 
in  violating-  that  contract  by  carrying  the  trunk  upon  a 
different  train  from  the  one  agreed  upon  ;  that  is,  upon 
the  assumption  that  the  facts  would  show  no  excuse  for 
not  keeping  the  contract.  It  is  like  a  deviation  from 
the  usual  course  by  the  master  of  a  vessel,  during 
which  a  cargo  is  injured  by  a  storm  at  sea.  In  such 
case  the  deviation  is  regarded  as  a  sufficiently  proximate 
cause  of  the  loss  to  entitle  the  freighter  to  recover,  as 
it  brings  the  vessel  in  contact  with  the  storm,  in  itself 
the  act  of  God.  Davis  v.  Garrett,  6  Bing.  716.  Here 
was  a  deviation  from  the  contract  by  the  use  of  one 
agency  of  transportation  not  agreed  upon,  instead  of  the 
use  of  another  agency  of  transportation  which  was 
agreed  upon,  thereby  bringing  the  property  in  transit 
in  contact  with  the  flood,  in  itself  the  act  of  God.  In 
Davis  v.  Garrett,  supra ^  it  was  urged  that  there  was  no 
natural  or  necessary  connection  between  the  wrong  of 
the  master  in  taking  the  barge  out  of  its  proper  course 
and  the  loss  itself,  "  for  that  the  same  loss  might  have 
been  occasioned  by  the  very  same  transit  if  the  barge 
had  proceeded  in  her  direct  course  "  ;  but  the  court  held 
the  objection  untenable,  and  Tindall,  C.  J.,  there 
said:  "The  same  answer  might  be  attempted  to  an 
action  against  a  defendant,  who  had,  by  mistake,  for- 
warded  a  parcel  by  the  wrong  conveyance,  and  a  loss 
had  thereby  ensued  ;  and  yet,  the  defendant  in  that  case, 
would  undoubtedly  be  liable."  The  language  last 
quoted,  is  precisely  applicable  to  the  case  at  bar,  which 
is  not  a  case  of  delay  in  the  transportation  of  goods  be- 
ing carried  by  the  right  conveyance,  as  in  Daniels  v. 
Ballantine,  suf>ra^  but  a  case  of  neglect  in  forwarding  a 
trunk  by  the  wrong  conveyance,  to  wit,  by  the  day  ex- 
press, instead  of  the  limited  express.  Of  course,  in  all 
that  is  here  said,  it  is  not  intended  to  express  any  opin- 
ion, as  to  whether  the  failure  to  ship  the  trunk  by  the 
right  train  at  Pittsburg,  was  or  was  not  the  fault  of  the 
appellee,  in  view  of  the  conflict  in  the  testimony  as  to 
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the  circumstances  attending*  the  checking*  and  shipment 
of  the  trunk.  But,  if  there  was  nothing*  in  such  cir- 
cumstances, which  excused  appellee  from  its  implied 
obligation  to  ship  the  trunk  from  Pittsburgf,  upon  the 
train  carrying-  appellant  eastward  from  that  point,  then 
we  think  that  the  property  was  unnecessarily  exposed 
to  the  destructive  power  of  the  flood  in  question, 
throug-h  the  previous  negligence  or  misconduct  of  ap- 
pellee, and  consequently,  that  appellee  is  not  excused. 
Williams  v.  Grant,  1  Conn.  487.  Hence  the  case  should 
have  been  allowed  to  go  to  the  jury  under  the  instruc- 
tions asked  by  appellant  upon  this  question.  For  the 
reason  thus  indicated,  the  judgments  of  the  appellate 
court  and  of  the  superior  court  of  Cook  county  are  re- 
versed, and  the  cause  is  remanded  to  said  superior  court 
for  further  proceedings  in  accordance  with  the  views 
herein  expressed.     Reversed  and  remanded. 

Act  of  God — Unprecedented  Flood. — In  Nashville,  etc.,  R.  Co.  v, 
David,  6  Heisk.  (Tenn.)  261,  19  Am.  Rep.  594,  an  unprecedented 
flood  was  held  to  constitute  an  act  of  God.     And  see  further  : 

England. — Nichols  v,  Marsland,  2  Exch.  Div.  1,  L.  R.  10  Exch. 
255 ;  Withers  v.  North  Kent  R.  Co.,  27  L.  J.  Exch.  417. 

California. — Tenny  z/.  Miners'  Ditch  Co.,  7  Cal.  335 ;  Hoffman  v. 
Tuolumme  County  Water  Co.,  10  Cal.  413 ;  Wolf  v.  St.  L^uis  Ind. 
Water  Co.  10  Cal.  541 ;  Richardson  v,  Kier,  34  Cal.  63,  91  Am.  Dec. 
681 ;  Campbell  v.  Bear  River,  etc..  Water,  etc.,  Co.,  35  Cal.  679  ;  Chi- 
dester  v.  Consolidated  Ditch  Co.,  59  Cal.  197. 

Delaware. — Higg-ins  v,  Chesapeake,  etc..  Canal  Co.,  3  Harr.  (Del.) 
411. 

Georeia. — Wallace  v.  Clayton,  42  Ga.  443. 

Illinois.— Illinois  Cent.  R.  Co.  v.  Bethel,  11  111.  App.  17. 

Louisiana. — Bietry  v.  New  Orleans,  22  La.  Ann.  149. 

Maine. — China  z/.  Southwick,  12  Me.  238. 

Massachusetts. — Shrewsbury  v.  Smith,  12  Cush.  (Mass.)  177. 

Minnesota. — Gates  v.  Southern  Minnesota  R.  Co.,  28  Minn.  110. 

New  Jersey. — Morris  Canal,  etc.,  Co.  v,  Ryerson,  27  N.  J.  L.  457* 

New  York.— Read  v,  Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426 ; 
Sheldon  v,  Sherman,  42  N.  Y.  484,  1  Am.  Rep.  569. 

Pennsylvania. — Lrchigh  Bridge  Co.  v.  I^ehigh  Coal  Co.,  etc.,  4  Rawle 
(Pa.)  9,  26  Am.  Dec.  Ill ;  Bell  v.  McClintock,  9  Watts  (Pa.)  119,  34 
Am.  Dec.  507  ;  Levering  v.  Buck  Mountain  Coal  Co.,  54  Pa.  St.  291 ; 
Pittsburg,  etc.,  R.  Co.  v,  Gilleland,  56  Pa.  St.  445,  94  Am.  Dec.  98; 
Baltimore,  etc.,  R.  Co.  v.  Sulphur  Springs  Ind.  School  Dist.,  %  Pa. 
St.  65. 

South  Carolina. — Lipford  r.  Charlotte,  etc.,  R.  Co.,  7  Rich.  (S. 
Car.)  409. 

Texas. — International,  etc.,  R.  Co.  v.  Halloren,  53  Tex.  46. 
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Chicago  &  N.  W.  Ry.  Co.  v.  Simon. 

Vermont.— Lapham  v.  Curtis,  5  Vt.  371,  26  Am.  Dec.  310. 

It  is  a  complete  defense  to  an  action  for  the  loss  of  baggage,  for 
the  defendant  to  show  that  it  was  destroyed  by  a  flood  of  such  un- 
precedented character  as  could  neither  have  been  anticipated  nor 
provided  against,  and  which  amounted  to  an  act  of  God.  And  in 
such  a  case  there  is  no  presumption  of  negligence  on  the  part  of  the 
carrier.     Long  v,  Pennsylvania  R.  Co..  147  Pa.  St.  343. 

In  Strouss  v,  Wabash,  etc.,  R.  Co.,  17  Fed.  Rep.  209,  trunks  con- 
taining samples  were  received  at  a  depot  and  checked  for  transpor- 
tation, but  before  they  had  departed,  the  depot  was  flooded  by  the 
sudden  rise  of  a  river,  and  the  samples  were  injured.  It  was  held 
that  the  owner's  right  to  recover  depended  upon  whether  the  rise  of 
the  river  was  so  sudden  that  the  trunks  could  not  have  been  moved 
by  the  exercise  of  reasonable  and  proper  diligence  ;  but  that,  hav- 
ing been  received  with  knowledge  of  their  contents,  if  the  owner 
was  entitled  to  recover  at  all,  he  might  recover  the  value  of  the 
samples. 

Ordinary  Freshet. — An  ordinary  freshet  is  not  an  act  of  God  in  the 
legal  sense  which  protects  a  man  against  responsibility  for  the 
non-performance  of  his  contract.  Doster  v.  Brown,  25  Ga.  24,  71 
Am.  Dec.  153.  Similarly,  it  has  been  held  that  when  an  ordinary 
rain  so  loosens  the  earth  upon  the  sides  of  a  railway  cut  as  to  cause 
a  landslide,  it  is  not  such  an  occurrence  as  can  be  embraced  within 
the  class  called  "acts  of  God."  Gleason  v,  Virginia  Midland  R. 
Co.,  140  U.  S.  435. 


Chicago  &  N.  W.  Ry.  Co. 

V. 

Simon.* 

(Supreme  Court  of  Illinois ,  March  28, 18^6.) 

Restriction  in  Bill  of  Lading — Assent — Burden  of  Proof. — Where  a 
contract  limiting  the  liability  of  a  common  carrier  for  goods  to  be 
forwarded  beyond  its  lines  is  contained  in  the  bill  of  lading,  which 
in  its  entirety  constitutes  both  a  receipt  and  a  contract,  the  onus  is 
on  the  carrier  to  show  that  such  restriction  of  the  common-law  lia- 
bility was  assented  to  by  the  consignor,  and  such  assent  is  a  ques- 
tion of  fact,  and  the  mere  receiving  of  the  bill  of  lading  without 
notice  of  the  restriction  therein  contained  not  amounting  to  an  as- 
sent thereto. 

Appeal  from  First  district  appellate  court.     Af- 
firmed. 

A .   W.  Pulver^  for  plaintiff. 

Rosentlialy  Kurz  &  Hirschl^  for  defendant. 

*See  1  Rap.  &  Mack  Digest,  pp.  608,  611. 


CARRIERS — RESTRICTION  IN  BII^L  O^  I^ADING.      81 
Chicago  &  N.  W.  Ry.  Co.  v,  Simon. 

PhiLtLIPS,  J.  By  his  declaration,  plaintiff  alleges, 
in  the  first  count,  that  defendant,  as  a  common  carrier 
for  hire,  received  and  undertook  to  carry  certain  goods 
from  Chicago,  111.,  to  Seattle,  in  the  state  of  Washing- 
ton, and  there  safely  deliver  the  same  to  the  plaintiff, 
but  neglected  and  failed  to  do  so,  by  reason  of  which 
the  plaintiff  sustained  damage.  The  second  count  is 
similar  to  the  first,  with  the  averment  of  a  different 
shipment  as  to  date.  It  appears  the  appellee  had  been 
long  accustomed  to  have  in  his  possession  receipts  fur- 
nished by  the  appellant,  which  provided  that,  if  the 
property  was  to  be  forwarded  beyond  the  lines  of  the 
appellant,  it  should  be  delivered  to  a  carrier,  to  be  car- 
ried to  the  place  of  destination,  and  that  the  responsi- 
bility of  the  appellant  should  cease  at  its  depot  at  which 
the  property  was  to  be  delivered  to  such  carrier.  April 
29,  1889,  by  order  of  the  appellee,  his  bookkeeper  ship- 
ped a  case  of  dry  goods,  marked  "B.  Simon,  Seattle, 
W.  T."  by  the  railway  of  the  appellant,  and  sent  to  the 
depot  one  of  the  receipts,  properly  filled  out,  for  signa- 
ture by  the  agent  of  the  appellant.  The  agent  signed 
it  by  a  stamp,  which,  in  (red)  letters,  stated,  "Not  re- 
sponsible beyond  the  terminal  station  on  this  line." 
The  receipt  was  returned  to  the  store  of  the  appellee, 
who,  two  days  afterwards,  exchanged  it  for  a  bill  of 
lading,  without,  as  he  testified,  knowing  the  contents  of 
either.  At  Minnesota  Transfer,  in  the  state  of  Minne- 
sota, the  terminal  station  of  the  railway  of  appellant,  on 
the  line  between  Chicago  and  Seattle,  the  appellant  de- 
livered the  case  to  the  Northern  Pacific  Company,  the 
connecting  railway  towards  Seattle.  There  was  a 
wrong  delivery  of  the  case  by  the  Puget  Sound  Rail- 
road Company,  to  whom  it  was  afterwards  delivered, 
so  that  it  was  lost  to  the  appellee  ;  and  he  sued  the  ap- 
pellant for  such  loss,  and  has  recovered  in  the  trial 
court,  and  on  appeal  to  the  appellate  court  that  judg- 
ment was  aflfirmed.  The  book-keeper  was  not  called  as 
a  witness.  The  question  presented  on  this  record  is 
whether  the  appellant  is  liable,  by  reason  of  the  at- 
tempted restriction  in  the  bill  of  lading,  for  losses  be- 
yond the  terminus  of  its  own  lines. 

5  (N.  s.)  A.  &  E.  R.  Cas.- 
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By  the  adjudications  of  this  court,  the  rule  is  estab- 
lished, as  a  principle  of  the  common  law,  that,  where  a 
carrier  receives  and  accepts  goods  marked  to  a  place 
beyond  the  terminus  of  its  own  line,  its  receipt  for 
g-oods  so  marked  is  to  be  construed  as  a  frima  facie 
contract  to  carry  and  deliver  at  the  point  so  marked. 
Railroad  Co.  v.  Copeland,  24  111.  322;  Same  v.  John- 
son, 34  111.  389;  Same  v.  Frankenberg-,  54  111.  88.;  Ex- 
press Co.  V.  Schier,  55  111.  140;  Railway  Co.  v.  Mont- 
fort,  60  111.  176;  Express  Co.  v,  Haines,  67  111.  137; 
Chicag-o  &  N.  W.  Ry.  Co.  v.  Northern  Line  Packet 
Co,,  70  111.  217;  Field  z^.  Railway  Co.,  71  111.  458;  Rail- 
way Co,  V.  Wilcox,  84  111.  239;  Transportation  Co.  xk 
Moore,  88  111.  136;  Same  v.  Kahn,  76  111.  520;  Railroad 
Co.  V,  Larned,  103  111.  293.  Such  being  the  common- 
law  duty  of  the  carrier,  it  cannot  limit  that  duty  by  no- 
tice. Transportation  Co.  v.  Newhall,  24  111.  466; 
Transportation  Co.  r.  Furthmann,  149  111.  66,  36  N.  E. 
624,  and  cases  cited.  Neither  can  the  carrier  limit  his 
common-law  liability  safely  to  deliver  such  property  at 
the  place  to  which  the  same  is  to  be  transported  by  any 
stipulation  or  limitation  expressed  in  the  receipt  given 
for  such  property.  Paragraph  96,  c.  114,  and  para- 
graph 1,  c.  27,  Starr  &  C.  St.  111.  By  these  two  para- 
graphs— ^the  first  adopted  in  1872;  the  second,  in  1874 — 
the  right  to  limit  a  common-law  duty  in  a  receipt  was 
prohibited.  It  has,  however,  been  recognized  by  fre- 
quent decisions  of  this  and  other  courts,  that  a  common- 
law  duty  may  be  limited  by  express  contract.  Field  v. 
Railway  Co.,  71  111.  458;  Railroad  Co.  v.  Frankenberg, 
supra;  Same  v.  Morrison,  19  111.  136;  Railway  Co.  v. 
Chapman,  133  111.  96,  24  N.  E.  417,  and  cases  there 
cited.  Bills  of  lading  may  be  both  receipts  and  con- 
tracts. So  far  as  they  acknowledge  the  delivery  and 
acceptance  of  the  goods,  they  are  mere  receipts.  As  to 
the  rest,  they  may  become  express  contracts.  Hutch. 
Carr.  122.  The  rule  that  a  limitation,  beyond  the  ter- 
minus of  the  company,  for  safe  carriage  and  delivery  of 
the  freight,  can  be  made  by  restrictions  contained  in 
that  part  of  the  bill  of  lading  which  may  constitute  a 


CONCEJALrMENT  O^  VALrUE  OF   GOODS.  83 

Southern  Exp.  Co.  v.  Wood. 

contraxrt,  has  been  recog-nized  in  this  state.  Transpor- 
tation Co.  V.  Joesting",  89  111.  152;  Transportation  Co. 
r.  Dater,  91  111.  195;  Transportation  Co.  v.  Leysor,  89 
111.  43.  Where  a  contract  limiting  its  liability  is  con- 
tained in  a  bill  of  lading-,  which,  in  its  entirety,  consti- 
stutes  both  a  receipt  and  contract,  the  onus  is  on  the 
carrier  to  show  that  the  restrictions  of  the  common-law 
liability  were  assented  to  by  the  consig^nor.  Boscowitz 
T.  Express  Co.,  93  111.  523;  Field  v.  Railroad  Co.,  71 
111.  458.  And  whether  there  is  such  assent  is  a  ques- 
tion of  fact.  The  mere  receiving  the  bill  of  lading, 
without  notice  of  the  restrictions  therein  contained,  does 
not  amount  to  an  assent  thereto.  Express  Co.  v.  Haines, 
supra;  Anchor  Line  v.  Dater,  68  111.  369;  Express  Co. 
z\  Schier,  supra;  Transportation  Co.  v.  Joesting,  su- 
pra;  Transportation  Co.  v,  Dater,  supra.  In  this  case, 
whether  the  limitation  in  the  bill  of  lading  was  assented 
to  by  the  consignor  was  a  question  of  fact,  determined 
by  the  appellate  and  trial  court  adversely  to  appellant, 
and  no  question  of  law  is  .presented  in  this  court  under 
which  those  questions'  of  fact  are  before  us.  We  find 
no  error  of  law,  and  the  judgment  of  the  appellate  court 
IS  affirmed.     Affirmed. 


Southern  Exp.  Co. 
Wood. 

{Supretne  Court  of  Georgia,  March  jo,  i8g6.) 

Liability  of  Carrier  for  the  Loss  of  Goods — Concealment  of  Value. — 
The  silence  of  a  shipper  touching*  the  character  and  value  of  g-oods 
contained  in  a  packag-e,  which  does  not  indicate  that  its  contents 
are  of  great  or  unusual  value,  or  such  an  imperfect  description  of 
such  contents  as  misleads  the  carrier  with  respect  to  their  nature 
and  value,  may,  when  the  circumstances  require  a  full  disclosure 
from  the  shipper,  even  in  the  absence  of  an  inquiry  by  the  carrier, 
or  of  an  actual  intent  to  defraud  by  the  shipper,  amount  to  such  a 
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fraud  as  will  dLscharge  the  carrier  from  liability  on  account  of  toss 
or  destruction  of  the  g-oods. 

Case  at  Bar. — Applying  the  law  as  above  announced  to  the  facts 
of  the  present  case,  a  finding  for  the  defendant  was  demanded »  and, 
therefore,  the  verdict  in  the  plaintiff's  favor  was  contrary  to  law, 
and  ought  to  have  been  set  aside,  irrespective  of  any  ruling  made 
at  the  trial. 

Error  from  city  court  of  Macon  ;  Reversed. 

Eruuiny  Du  Big'non  &  Chisholm  and  Dessau  & 
Hodg'es^  for  plaintiff  in  error.  Estes  &  Jones^  for  de- 
fendant in  error. 

Simmons,  C.  J.  The  law  of  this  case,  as  announced 
in  the  first  headnote,  was  laid  down  by  this  court  in  the 
case  of  Express  Co.  v.  Everett,  37  Ga.  688,  and  is  so  fully 
discussed  in  the  opinion  of  Chiep"  Justice  Warner 
in  that  case  that  we  deem  it  unnecessary  to  enter  into 
any  further  discussion  of  it  here.  See,  also,  the  opinion 
Cue  suted  ^^  McCay,  J.,  when  that  case  was  again  be- 
fore this  court.  46  Ga.  306.  In  the  present 
case  the  trial  judge,  in  his  charge  to  the  jury,  seems  to 
have  followed  those  decisions  ;•  but  we  think  he  erred 
in  not  setting  aside  the  verdict  as  not  sustained  by  the 
evidence.  The  facts,  in  brief,  are  that  a  package  wrap- 
ped in  common  man  ilia  paper,  and  tied  with  a  twine 
string,  but  not  sealed,  and  which,  it  is  alleged,  con- 
tained the  music  and  the  libretto  of  an  opera,  the  former 
worth  $1,000  and  the  latter  worth  $50,  was  delivered 
to  the  agent  of  the  defendant  at  Selma,  Ala.,  for  trans- 
mission to  Macon,  Ga.  There  was  nothing  on  the 
package  to  indicate  its  value.  According  to  the  testi- 
mony of  the  person  who  delivered  it  to  the  agent,  he 
told  the  agent  that  it  was  a  package  of  music,  but  said 
nothing  as  to  what  kind  of  music  it  was,  nor  was  any- 
thing said  as  to  its  value.  No  value  was  asked  to  be 
placed  upon  it,  and  none  was  given.  He  testified  that 
the  agent  asked  him  35  cents  charges,  and  he  replied 
that  the  package  came  to  him  for  25  cents,  and  after 
some  discussion,  induced  the  agent  to  make  a  reduction 
in  the  charges.  The  agent  testified  that  he  first  asked 
40  cents  charges,  to  which  the  sender  replied,  that  was 
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loo  mucli ;  that  the  package  came  for  25  cents,  and  they 
oug'ht  to  carry  it  Imck  for  the  same  price  ;  and  he  re- 
marked that  it  was  nothing*  but  printed  matter  or  music, 
and  the  ag-ent  thereupon  gave  him  a  lower  rate.  There 
was  further  testimony  for  the  defendant  to  the  effect 
that,  if  its  ag-ent  had  been  informed  that  the  packag-e 
was  worth  $1,050,  the  rate  would  have  been  10  cents 
per  $100,  extra  valuation,  and  that  it  would  not  have 
g-one  through  the  same  channel  as  regular  freight,  but 
would  have  been  put  in  the  money  department,  where 
all  valuable,  sealed,  and  money  packages  were,  and 
would  have  been  carried  in  a  safe  in  the  express  car  in- 
stead of  with  the  general  freight  therein.  It  appeared 
that  the  car  in  which  the  package  was  carried  was  de- 
stroyed by  fire,  but  the  packages  in  the  iron  safe  in  that 
car,  were  not  destroyed.  There  was  con- 
siderable testimony  as  to  the  value  of  the  "^iliJ/fW 
opera,  it  appearing  to  have  been  the  only 
copy  in  existence,  and  not  capable  of  replacement.  The 
jury  found  for  the  plaintiff  $475,  The  evidence  shows 
that  the  conduct  of  Erhart,  the  person  who  delivered 
the  package  to  the  agent  of  the  express  company,  was 
calculated  to  deceive  the  agent  as  to  the  value  of  the 
package,  and  it  doubtless  did  deceive  him.  His  higgling 
over  the  small  sum  charged  for  the  freight  was  suffi- 
cient of  itself  to  induce  the  agent  to  believe  that  the 
package  was  not  valuable  ;  and  when  he  told  the  agent 
that  it  was  music,  without  explaining  anything  further, 
the  agent  would  naturally  conclude  that  it  was  printed 
music,  which  is  not  very  expensive.  At  any  rate,  no 
one  would  have  supposed  from  the  appearance  of  the 
package,  or  from  what  was  said,  that  the  package  con- 
tained something  worth  a  thousand  dollars.  If  Erhart 
had  informed  the  agent  as  to  its  value  it  would  have 
been  placed  in  an  iron  safe,  with  other  valuable  pack- 
ages ;  and,  according  to  the  evidence,  would  not  have 
been  destroyed  by  fire.  By  his  higgling  with  the 
agent  he  got  the  benefit  of  a  reduced  rate,  when,  if  the 
true  value  of  the  package  had  been  known,  a  higher 
rate  would  have  been  charged  for  it.     Such  conduct  on 
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the  part  of  the  shipper,  we  think,  amounted  to  a  con- 
cealment of  the  true  character  of  the  contents  of  the 
package,  and  constituted  such  a  legal  fraud  upon  the 
carrier  as  would  in  law,  discharge  it  from  all  liability 
as  a  carrier.  The  facts  of  the  case  are  in  this  respect 
stronger  in  behalf  of  the  carrier  than  were  the  fac&  in 
the  Everett  Case,  supra^  for  in  that  case  nothing  was 
said  to  the  agent  of  the  carrier  by  the  person  who  de- 
livered the  package  for  shipment,  which  could  have 
tended  to  mislead  the  agent ;  while  in  the  present  case, 
the  sayings,  as  well  as  the  conduct,  of  the  shipper,  were 
calculated  to  deceive  the  agent.  In  that  case  there  were 
two  verdicts  in  favor  of  the  shipper,  but  both  verdicts 
were  set  aside  ;  the  second,  upon  the  ground  that  it  was 
contrary  to  law,  because  the  evidence  did  not  sustain  it. 
See  Code,  §  2080 ;  Wood  v.  Southern  Exp.  Co.,  95  Ga. 
452,  22  S.  E.  535.     Judgment  reversed. 


Texas  Pacific  Ry.  Co. 

V. 

Interstate  Commerce  Commission. 

(163  U,  5.) 

Interstate  Commerce  Commission  a  Body  Corporate. — The  Inter- 
state  Commerce  Commission  is  a  body  corporate,  with  legpal  capacity 
to  be  a  party  plaintiff  or  defendant  in  the  federal  courts. 

Connecting  Carrier  a  Proper,  but  not  Necessary  Party  Defend- 
ant.— When  a  railway  company  is  being-  sued  by  the  Interstate  Com- 
merce Commission,  for  carrying-  freight  shipped  from  foreig-n 
ports,  under  a  throug-h  bill  at  a  lower  rate  than  traffic  originating* 
at  the  ports  of  the  United  States,  a  railway  company  owning-  a  por- 
tion of  the  line  over  which  such  freight  is  carried,  is  a  proper,  but 
not  a  necessary  party  defendant. 

Field  Covered  by  Interstate  Commerce  Acts. — In  the  passage  of 
the  acts  relating  to  the  Interstate  Commerce,  Congress  had  in  view 
the  whole  field  of  commerce  (excepting  commerce  wholly  within  a 
state),  as  well  that  between  the  states  and  territories  as  that  going 
to  or  coming  from  foreign  countries. 

Powers  of  Interstate  Commerce  Commission. — The  Interstate 
Commerce  Commission  is  a  tribunal  capable  of  determining  whether^ 
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in  given  cases,  the  services  rendered  by  the  railroads  are  "like  and 
contemporaneous,"  whether  the  respective  traffic  is  of  the  "like 
kind,"  and  whether  the  transportation  is  under  "substantially  simi- 
lar circumstances  and  conditions." 

Powers  of  Commission  Limited. — If  the  commission  does  have  the 
power,  of  its  own  motion,  to  promulg-ate  general  decrees  or  orders, 
which  thereby  become  rules  of  action  to  common  carriers,  such  ex- 
ercise of  power  must  be  confined  to  the  obvious  purposes  and  direc- 
tions of  the  statute.  Congress  has  not  granted  legislative  powers 
to  the  commission. 

Reduced  Rates — Unjust  Discrimination.— The  commission  erred  in 
holding  that  the  action  of  the  defendant,  in  procuring  through  traf- 
fic that  would,  excepting  for  the  through  rates,  not  reach  the  port 
of  New  Orleans,  and  in  taking  its  pro  rata  share  of  such  rates,  was 
an  act  of  unjust  discrimination  within  the  meaning  of  the  Inter- 
state Commerce  Act. 

Construction  of  Statutes. — In  construing  the  terms  of  a  statute, 
the  courts  must  take  notice  of  the  history  of  legislation,  and,  out  of 
different  possible  constructions,  select  and  apply  the  one  that  best 
comports  with  the  genius  of  our  institutions,  and,  therefore,  most 
likely  to  have  been  the  construction  intended  by  the  law-making 
power. 

Undue  Preference  a  Question  of  Fact. — Questions  as  to  what  is 
due  or  undue,  reasonable  or  unreasonable  preference  or  advantage 
in  favor  of  any  person,  firm,  corporation  or  locality,  are  questions 
of  fact. 

Circumstances  to  be  Considered  by  Commission. — Those  facts 
and  matters  which  carriers,  apart  from  any  question  arising  under 
the  statute,  would  treat  as  calling  in  given  cases  for  a  preference 
or  advantage,  are  facts  and  matters  which  must  be  considered  by 
the  commission  in  forming  its  judgment  as  to  whether  such  prefer- 
ence or  advantage  is  undue  or  unreasonable. 

Interest  of  Public  and  Carriers  in  Certain  Traffic  to  be  Considered 
by  Commission. — In  considering  whether  the  rates  fixed  by  a  rail- 
road are  reasonable  or  not,  the  Interstate  Commerce  Commission  is 
to  consider  not  only  the  wishes  and  interests  of  the  shippers  and 
merchants  of  large  cities,  but  to  consider  also  the  desire  and  advan- 
tage of  the  carriers  in  securing  special  forms  of  traffic,  and  the  in- 
terest of  the  public,  that  the  carriers  should  secure  that  traffic 
rather  than  abandon  it,  or  not  attempt  to  secure  it. 

Welfare  of  Locality  to  be  Considered. — The  commission  is  to  re- 
gard not  only  the  welfare  of  the  locality  or  the  community  where 
traffic  originates  or  the  goods  are  shipped  on  the  cars.  The  welfare 
of  the  locality  to  which  the  goods  are  sent  is,  also,  under  the  terms 
and  spirit  of  the  act,  to  enter  into  the  question. 

Promotion  of  Commerce  the  Object  of  Interstate  Commerce  Act.— 
The  object  of  an  enactment  of  the  statute  in  reference  to  Inter- 
state Commerce  was  to  promote  and  facilitate  commerce,  and  not 
for  the  reinforcement  of  the  tariff  laws. 

Competition  Affecting  Rates  to  be  Considered. — Among  circum- 
stances and  conditions  to  be  considered,  as  well  in  the  case  of  traffic 
originating  in  foreign  ports,  as  in  the  case  of  traffic  originating 
in  the  ports  of  the  United  States,  competition  that  affects  rates 
should  be  considered,  and,  in  deciding  whether  rates  and  charges 
made  at  a  lower  rate  to  secure  foreign  freights,  which  would  other 
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wise  gfo  by  other  competitive  routes,  are  or  are  not  undue  or  unjust, the 
fair  interests  of  the  carrier  companies,  and  the  welfare  of  the  com- 
munity which  is  to  receive  and  consume  the  commodities,  are  to  be 
considered. 

Orders  of  the  Commission — Promotion  of  Commerce. — If  the 
commission,  instead  of  confining  its  action  to  redressing-,  on  com- 
plaint made  by  some  particular  person,  firm,  corporation  or  locality, 
some  specific  disregard  by  common  carriers  of  provisions  of  the  act, 
proposes  to  promulgate  general  orders,  which  thereby  become  rules 
of  action  to  the  carrying  companies,  the  spirit  and  letter  of  the  act 
require  that  such  orders  should  have  in  view  the  purpose  of  pro- 
moting and  facilitating  commerce,  and  the  welfare  of  all  to  be 
aifected,  as  well  the  carriers  as  the  traders  and  consumers  of  the 
country. 

Appeal  from  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit. 

This  is  an  appeal  from  a  decree  of  the  United  States 
circuit  court  of  appeals  for  the  Second  circuit  (6  C.  C. 
A.  653,  57  Fed.  948),  affirming-  a  decree  of  the  circuit 
court  of  the  United  States  for  the  Southern  district  of 
New  York,  filed  pctober  5,  1892  (52  Fed.  187). 

The  original  bill  of  complaint  was  broug-ht  by  the 

interstate  commerce  commission,  created  by 

Case  stated.         virtue  of  an  act  of  congress,  entitled  **An  act 

to  reg*ulate  commerce,"  approved  February 
4,  1887,  as  amended  by  an  act  approved  February  10, 
1891,  against  the  Texas  &  Pacific  Railway  Company,  a 
corporation  chartered  and  existing  under  and  by  virtue 
of  the  laws  of  the  United  States,  having  its  principal 
office  at  New  York  City. 

The  object  of  the  bill  ^vas  to  compel  the  defendant 
company  to  obey  an  order  of  the  interstate  commerce 
commission,  made  on  Januar}''  29,  1891,  whereby  the 
said  defendant  was  ordered  to  ''forthwith  cease  and  de- 
sist from  carrying  any  article  of  imported  traffic  ship- 
ped from  any  foreign  port  through  any  port  of  entry  of 
the  United  States,  or  any  port  of  entry  in  a  foreign 
country  adjacent  to  the  United  States,  upon  through 
bills  of  lading  destined  to  any  place  within  the  United 
States,  at  any  other  than  upon  the  inland  tariff  cover- 
ing other  freight  from  such  port  of  entry  to  such  place 
of  destination,  or  at  any  other  than  the  same  rates  estab- 
lished in  such  inland  tariff   for   the   carriage   of   other 


INTERSTATE  COMMERCE  COMMISSION.  89 

Texas  Pacific  R.  Co.  v.  I.  C.  Commission. 

like  kind  of  freight,  in  the  elements  of  bulk,  weight, 
value,  and  expense  of  carriage";  and  which  order  the 
said  defendant  was  alleged  to  have  wholly  disregarded 
and  set  at  naught. 

It  appears,  by  the  bill,  that  on  March  23,  1889,  the 
commission,  of  its  own  motion  and  without  a  hearing 
of  the  parties  to  be  affected^  had  made  a  certain  order 
wherein,  among  other  things,  it  was  provided  as  fol- 
lows: 

"Imported  traffic  transported  to  any  place  in  the 
United  States  from  a  port  of  entry  or  place  of  reception, 
whether  in  this  country  or  in  an  adjacent  foreign  coun- 
try, is  required  to  be  iaken  on  the  inland  tariff  govern- 
ing other  freights. "     2  Interst.  Commerce  Com.  R.  658. 

Subsequently,  complaint  was  made  to  the  interstate 
commerce  commission,  in  a  petition  filed  by  the  New 
York  Board  of  Trade  and  Transportation,  that  certain 
railroad  companies  were  disregarding  said  order,  and, 
in  violation  of  the  act  to  regulate  commerce,  were  guilty 
of  unjust  discrimination,  in  that  they  were  in  the  habit 
of  charging  the  regular  tariff  rates  upon  property  when 
delivered  to  them  at  New  York  and  Philadelphia  for 
transportation  to  Chicago  and  other  Western  points, 
while  charging  other  persons  rates  which  were  lower, 
and  even  50  per  cent,  thereof,  for  a  like  and  contempor- 
aneous service  under  substantially  similar  circum- 
stances and  conditions,  when  the  property  was  deliver- 
ed to  them  at  New  York  or  Philadelphia  by  vessel  or 
steamship  lines,  under  through  bills  of  lading  from 
foreign  ports  and  foreign  interior  points,  issued  under 
an  arrangement  between  the  said  railroad  companies 
and  such  vessels  and  steamship  lines  and  foreign  rail- 
roads, for  the  continuous  carriage  at  joint  rates  from 
the  point  or  port  of  shipment  to  Chicago  and  other 
Western  points,  the  railroad  companies'  share  of  each 
through  rate  being  lower  than  their  regular  tariff  rates. 

The  Commercial  Exchange  of  Philadelphia  and  the 
San  Francisco  Chamber  of  Commerce  intervened,  and 
became  parties  complainant  also. 

The  companies  first  warned  and  called  upon  to  an- 
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swer  the  complainant  were  the  Pennsylvania  Railroad 
Company,  the  Pittsburg-,  Ft.  Wayne  &  Chicagfo  Rail- 
way Company,  and  the  Pittsburg,  Cincinnati  &  St. 
Louis  Railway  Company;  but,  after  the  coming-  in  of 
the  answers  of  said  companies,  it  was  deemed  necessary 
to  make  quite  a  number  of  other  railroad  companies 
parties  defendant, — ^among  them  the  Texas  &  Pacific 
Railway  Company,  the  defendant  in  the  present  case, 
and  the  Southern  Pacific  Company.  The  several  de- 
fendant companies  filed  answers.  The  answer  of  the 
Texas  &  Pacific  Railway  Company,  admitting  that, 
both  before  and  since  March  23,  1889,  it  had  carried 
imported  traffic  at  lower  rates  than  it  contemporaneous- 
ly charged  for  like  traffic  originating  in  the  United 
States,  justified  by  claiming  that  through  shipments 
from  a  foreign  country  to  the  interior  of  the  United 
States  diflFer  in  circumstances  and  conditions  from  ship- 
ments originating  at  the  American  seaboard  bound  for 
the  same  interior  points,  and  that  defendant  company 
has  a  legal  right  to  accept  for  its  share  of  the  through 
rate  a  lower  sum  than  it  receives  for  domestic  shipment 
to  the  same  destination  from  the  point  at  which  the  im- 
ported traffic  enters  this  country. 

The  result  of  the  hearing  before  the  interstate  com- 
merce commission  was,  so  far  as  the  present  case  is  con- 
cerned, that  the  commission  held  that  the  Texas  & 
Pacific  Railway  Company  was  not  justified  in  accept- 
ing, as  its  share  of  a  through  rate  on  imported  traffic,  a 
less  charge  or  sum  than  it  charged  and  received  for  in- 
land traffic  between  the  port  of  reception  and  the  point 
of  delivery,  and  the  said  order  of  January  29,  1891, 
commanding  that  said  company  desist  from  distinguish- 
ing in  its  charges  between  foreign  and  inland  traffic^ 
was  made.     4  Interst.  Commerce  Com.  R.  447. 

As  the  Texas  &  Pacific  Railway  Company  declined 
to  observe  said  order,  the  commission  filed  its  present 
bill  against  said  company  in  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  New   York. 

The  railway  company  filed  a  plea  in  abatement, -deny- 
ing that  its  principal  office  was  in  the  Southern  district 
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of  New  York,  and  denying-  that  it  had  violated  or  dis- 
obeyed the  order  of  the  commission  within  the  state  of 
New  York,  or  at  any  place  within  the  jurisdiction  of 
the  circuit  court.  Certain  affidavits  were  filed,  upon  a 
stipulation,  as  to  the  facts,  and,  after  hearing",  the  plea 
was  overruled,  and  also  a  motion  to  dismiss  the  pro- 
ceedings for  want  of  jurisdiction  was  denied,  and  to 
these  rulings  exceptions  were  taken  and  allowed. 

The  defendant  company  answered,  alleg-ing*  that  the 
interstate  commerce  commission  was  not  a  corporation, 
person,  or  body  politic,  capable  of  bring^ing*  or  main- 
taining-  this  suit;  that  the  petition  or  bill  failed  to  allege 
or  show  any  facts  constituting  a  violation  by  the  de- 
fendant of  the  order  of  January  29,  1891,  and  did  not 
show  or  allege  any  specific  act  or  acts  by  the  defend- 
ant in  violation  of  the  act  of  congress;  that  the  Southern 
Pacific  Company,  as  participant  with  the  defendant  in 
the  making  and  division  of  the  through  rates,  was  a 
necessary  party;  and  that  the  bill  should  be  dismissed 
for  want  of  such  necessary  party. 

The  answer,  admitting  that  the  company  had  charged 
and  received,  since  January  29,  1891,  rates  for  the 
transportation  of  commodities  from  Liverpool  and  Lon- 
don, England,  via  New  Orleans  and  the  Texas  &  Pacific 
Railway  and  the  Southern  Pacific  Company,  to  San 
Francisco,  Cal.,  different  from  the  rates  charged  and 
received  for  the  transportion  of  inland  commodities, 
from  New  Orleans  by  the  same  route  to  San  Francisco, 
asserted  that  it  had  a  legal  right  so  to  do,  and  that  such 
action  was  not  in  violation  of  the  act  of  congress  regu- 
lating commerce,  or  of  any  valid  order  of  the  interstate 
commerce  commission.  The  answer  sets  up  a  number 
of  facts  which  it  alleged  sustained  its  defense. 

The  cause  was  heard  upon  the  petition,  answer,  and 
sundry  exhibits,  and  resulted  in  a  decree  declaring 
that  the  order  of  January  29,  1891,  was  lawful,  and 
that  the  same  had  been  disobeyed  by  the  defendant,  and 
enjoining  the  defendant  from  further  continuing  such 
disobedience  of  said  order.  An  appeal,  with  errors  as- 
signed, was  taken  from  this  decree  to  the  circuit  court 
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of  appeals  of  the  Second  circuit,  by  which,  on  June  3, 
1893,  the  decree  of  the  circuit  court  (52  Fed.  187)  was 
affirmed  with  costs.  20  U.  S.  App.  1,  6  C.  C.  A.  653, 
57  Fed.  948.  An  appeal  was  then  taken,  on  errors  as- 
sig-ned,  from  said  decree  to  this  court. 

John  F,  Dillojt  and  Ed.  Baxter^  for  appellant. 
Simon  Stertie  andy.  D.  Kernan^  for  appellee. 

Mr.  Justice  Shiras,  after  stating-  the  facts  in  the 
foregoing  language,  delivered  the  opinion  of  the  court. 

It  was  claimed  in  the  courts  below,  and  it  is  also 
urged  in  this  court,  that  the  interstate  com- 
iitenuts  conmme  merce  commission  is  not  a  corporate  body  or 
Corporate.  person  in  whose  name  a  suit  can  be  insti- 

tuted. It  seems  to  be  thought  that  the  com- 
mission can  only  sue  in  the  names  of  the  persons  com- 
posing it. 

The  sixteenth  section  of  the  act  to  regulate  com- 
merce, as  amended  March  2, 1889,  provides  that  **  when- 
ever any  common  carrier,  as  defined  in  and  subject  to 
the  provisions  of  that  act,  shall  violate,  or  refuse  or  neg- 
lect to  obey  or  perform,  any  lawful  order  or  require- 
ment of  the  commission  created  by  the  act,  not  founded 
upon  a  controversy  requiring  a  trial  by  jury,  as  provid- 
ed by  the  seventh  amendment  to  the  constitution  of  the 
United  States,  it  shall  be  lawful  for  the  commission,  or 
for  any  company  or  person  interested  in  such  order  or 
requirement,  to  apply  in  a  summary  way,  by  petition, 
to  the  circuit  court  of  the  United  States  sitting  in  equity 
in  the  judicial  district  in  which  the  common  carrier  com- 
plained of  has  its  principal  office,  or  in  which  the  viola- 
tion or  disobedience  of  such  order  or  requirement  shall 
happen,  alleging  such  violation  or  disobedience,  as  the 
case  may  be;  and  the  said  court  shall  have  power  to 
hear  and  determine  the  matter  on  such  short  notice  to 
the  common  carrier  complained  of  as  the  court  shall 
deem  reasonable;  and  such  notice  may  be  served  on  such 
common  carrier,  his  or  its  officers,  agents,  or  servants, 
in  such  manner  as  the  court  shall  direct;  and  said  court 
shall  proceed  to  hear  and  determine  the  matter  speedily 
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as  a  court  of  equity,  and  without  the  formal  pleadingfs 
and  proceeding's  applicable  to  ordinary  suits  in  equity, 
but  in  such  manner  as  to  do  equity  in  the  premises." 

The  language  contained  in  the  eleventh  section  creat- 
ing- the  commission  is  as  follows:  '*That  a  commission 
is  hereby  created  and  established  to  be  known  as  the 
interstate  commerce  commission,  which  shall  be  com- 
posed of  five  commissioners,  who  shall  be  appointed  by 
the  president,  by  and  with  the  advice  and  consent  of 
the  senate.  *  *  *  No  vacancy  in  the  commission 
shall  impair  the  right  of  the  remaining  commissioners 
to  exercise  all  the  powers  of  the  commission."  And  in 
the  seventeenth  section  it  is  provided  that  *'said  com- 
mission shall  have  an  official  seal,  which  shall  be  judi- 
cially noticed." 

In  the  case  of  Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.,  a  suit  was  instituted  by  the 
commission  in  the  circuit  court  of  the  United  States  for 
the  Southern  district  of  Ohio,  and  the  decree  of  that 
court  was  affirmed  by  this  court.  145  U.  S.  264,  12 
Sup.  Ct.  844.  Likewise,  in  the  case  of  Interstate  Com- 
merce Commission  v.  Atchison,  T.  &  S.  P.  R.  Co.,  a 
suit  was  brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  California,  by  the  commission 
€0  nomine  against  that  company,  wherein  it  was  held 
by  this  court  that  an  appeal  did  not  lie  directly  to  this 
court  since  the  creation  of  the  circuit  court  of  appeals. 
149  U.  S.  264,  13  Sup.  Ct.  837. 

In  neither  of  these  cases  was  any  objection  made  to 
the  right  of  the  commission  to  sue  by  its  statutory  de- 
signation. 

We  think  that  the  language  of  the  statute,  in  creating 
the  commission,  and  in  providing  that  it  shall  be  law- 
ful for  the  commission  to  apply  by  petition  to  the  cir- 
cuit court  sitting  in  equity,  sufficiently  implies  the  in- 
tention of  congress  to  create  a  body  corporate  with  legal 
capacity  to  be  a  party  plaintiff  or  defendant  in  the  fed- 
eral courts. 

Another  formal  objection  made  to  the  jurisdiction  of 
the  circuit  court  was  raised  by  a  plea  in  abatement  deny- 
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ing-  that  the  Texas  &  Pacific  Railroad  Company  had  its 
principal  office  in  the  state  of  New  York,  or  that  the 
acts  complained  of  took  place  within  the  judicial  district 
of  said  court. 

Upon  facts  made  to  appear  by  affidavits  submitted  by 
both  parties,  under  a  stipulation,  the  circuit  court  over- 
ruled the  plea.  Our  examination  of  the  facts  so  sub- 
mitted, and  which  are  brought  before  us  by  a  bill  of  ex- 
ceptions, has  not  convinced  us  that  the  court  erred  in 
overruling  the  plea. 

Another  objection  urged  is  that,  as  the   order  of  the 

commission  involves  rates  participated  in  by 

J;J5J;^;f,*'Ji",';jf.'the  Southern  Pacific  Company,  as  owner  of 

«ttiiry  Party  Defead-  ^  portion  of  the  line  over  which  the  through 

freight  is  carried,  that  company  was  a  nec- 
essary party.  Undoubtedly,  that  company  would  have 
been  a  proper  party,  but  we  agree  with  the  circuit  court 
in  thinking  that  it  was  not  a  necessary  one. 

We  come  now  to  the  main  question  of  the  case,  and 
that  is  whether  the  commission  erred,  when  making 
the  order  of  January  29,  1891,  in  not  taking  into  con- 
sideration the  ocean  competition  as  constituting  a  dis- 
similar condition,  and  in  holding  that  no  circumstances 
and  conditions  which  exist  beyond  the  seaboard  in  the 
United  States  could  be  legitimately  regarded  by  them 
for  the  purpose  of  justifying  a  difference  in  rates  be- 
tween import  and  domestic  traffic. 

The  answer  of  the  Texas  &  Pacific  Railway  Com- 
pany to  the  petition  of  the  New  York  Board  of  Trade 
and  Transportation  before  the  interstate  commerce  com- 
mission, and  the  answer  of  said  company  to  the  petition 
of  the  commission  filed  in  the  circuit  court  allege:  That 
rates  for  the  transportation  of  commodities  from  Liver- 
pool and  London,  England,  to  San  Francisco,  Cal.,  are 
in  effect  fixed  and  controlled  by  the  competition  of  sail- 
ing vessels  for  the  entire  distance;  by  steamships  and 
sailing  vessels  in  connection  with  railroads  across  the 
Isthmus  of  Panama ;  by  steamships  and  sailing  vessels 
from  Europe  to  New  Orleans,  connecting  these,  under 
through  arrangements  with  the  Southern  Pacific  Com- 
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pany,  to  San  Francisco.  That,  unless  the  defendant 
company  charges  substantially  the  rates  specified  in  its 
answer,  it  would  be  prevented,  by  reason  of  the  com- 
petition aforesaid,  from  engciging  in  the  carrying-  and 
transi)ortation  of  property  and  import  traffic  from  Liv- 
erpool and  London  to  San  Francisco,  and  would  lose 
the  revenue  derived  by  it  therefrom,  which  is  consider- 
able, and  important  and  valuable  to  said  company.  That 
the  rates  charged  by  it  are  not  to  the  prejudice  or  dis- 
advantage of  New  Orleans,  and  work  no  injury  to  that 
community,  because,  if  said  company  is  prevented  from 
participating  in  said  traffic,  such  traffic  would  move  via 
the  other  routes  and  lines  aforesaid  without  benefit  to 
New  Orleans,  but,  on  the  contrary,  to  its  disadvantage. 
That  the  foreign  or  import  traffic  is  upon  orders  by 
persons,  firms,  and  corporations  in  San  Francisco  and 
vicinity,  buying  direct  of  first  hands  in  London,  Liver- 
pool, and  other  European  markets;  and,  if  the  order  of 
the  commission  should  be  carried  into  effect,  it  would 
not  result  in  discontinuance  of  that  practice  or  in  induc- 
ing them  to  buy  in  New  Orleans  in  any  event.  That 
the  result  of  the  order  would  be  to  affect  injuriously 
the  defendant  company  in  the  carriage  of  articles  of 
foreign  imports  to  Memphis,  St.  Louis,  Kansas  City, 
and  other  Missouri  river  points.  That  by  such  order 
the  defendant  company  would  be  prevented  from  com- 

?eting  for  freight  to  important  points  in  the  state  of 
^exas  with  the  railroad  system  of  that  state,  having 
Galveston  as  a  receiving  port,  and  which  railroad  sys- 
tem is  not  subject  to  the  control  of  the  interstate  com- 
merce commission.  These  allegations  of  the  answer 
were  not  traversed  or  denied  by  the  commission,  but 
are  confirmed  by  the  findings  of  the  commission  attach- 
ed as  an  exhibit  to  the  petition  in  the  case;  and  by  said 
findings,  it  further  appears  that  the  proportion  the 
Texas  &  Pacific  Railway  receives  of  the  through  rate  is 
remunerative;  that  the  preponderance  of  its  empty  cars 
go  north  during  eight  months  of  the  year,  and  if  some- 
thing can  be  obtained  to  load,  it  is  that  much  found, 
and  anjrthing  is  regarded  as  remunerative  that  can  be 
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obtained  to  put  in  its  cars  to  pay  mileage;  that  the  com- 
petition  which  controls  the  making-  of  rates  to  the  Paci- 
fic coast  is  steamship  by  way  of  the  Isthmus  and  in 
cheap  heavy  goods  around  Cape  Horn;  that  the  com- 
petition to  interior  points,  such  as  Missouri  river  points 
and  Denver,  is  from  the  trunk  lines  direct  from  the 
Atlantic  seaboard;  that  the  ships  engaged  in  carrying 
to  San  Francisco  around  Cape  Horn  are  almost  wholly 
British  bottoms;  that  the  through  bill  of  lading  fur- 
nishes a  collateral  for  the  transaction  of  business,  takes 
from  the  shipper  and  consignee  both  the  care  as  to  in- 
termediate charges,  elevators,  wharves,  and  cost  of 
handling,  and  puts  it  on  the  carrier,  reduces  the  inter- 
mediate charges,  very  much  facilitates  the  transaction 
of  business,  and  helps  to  swell  its  volume;  that  the 
tendency  of  the  through  bill  of  lading  is  to  eliminate 
the  obstacles  between  the  producer  and  consumer,  and 
it  has  done  much  in  that  direction. 

These  and  other  uncontroverted  facts  that  appear  in 
this  record  would  seem  to  constitute  * 'circumstances 
and  conditions"  worthy  of  consideration,  when  carriers 
are  charged  with  being  guilty  of  unjust  discrimination, 
or  of  giving  unreasonable  and  undue  preference  or  ad- 
vantage to  any  person  or  locality. 

But  we  understand  the  view  of  the  commission  to 
have  been  that  it  was  not  competent  for  the  commission 
to  consider  such  facts;  that  it  was  shut  up,  by  the  terms 
of  the  act  of  congress,  to  consider  only  such  * 'circum- 
stances and  conditions"  as  pertained  to  the  articles  of 
traffic  after  they  had  reached  and  been  delivered  at  a 
port  of  the  United  States  or  Canada. 

It  is  proper  that  we  should  give  the  views  of  the  com- 
mission in  its  own  words: 

'*The  statute  has  provided  for  the  regulation  of  inter- 
state traffic  by  interstate  carriers,  partly  by  rail,  and 
partly  by  water,  or  all  rail,  shipped  from  one  point  in 
the  United  States  to  another  destination  within  the 
United  States,  or  from  a  point  of  shipment  in  the  United 
States  to  a  port  of  entry  within  the  United  States  or  an 
adjacent  foreign  country,  or  from  a  port  of  entry  either 
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within  the  United  States  or  in  an  adjacent  foreign 
country,  on  import  traffic  brought  to  such  port  of  entry 
from  a  foreign  port  of  shipment  and  destined  to  a  place 
within  the  United  States.  In  providing  for  this  regu- 
lation, the  statute  has  also  provided  for  the  methods 
of  such  regulation  by  publication  of  tariflFs  of  rates  and 
charges  at  points  where  the  freight  is  received,  and  at 
which  it  is  delivered,  and  also  for  taking  into  considera- 
tion the  circumstances  and  conditions  surrounding  the 
transportation  of  the  property.  The  statute  has  under- 
taken no  such  regulation  from  foreign  ports  of  ship- 
ment to  ports  of  entry,  either  within  the  United  States 
or  to  ports  of  entry  in  an  adjacent  foreign  country,  and, 
as  between  these  ports,  has  provided  for  no  publica- 
tion of  tariffs  of  rates  and  charges,  but  has  left  it  to  the 
unrestrained  competition  of  ocean  carriers,  and  all  the 
circumstances  and  conditions  surrounding  it.  These 
circumstances  and  conditions  are,  indeed,  widely  differ- 
ent, in  many  respects,  from  the  circumstances  and  con- 
ditions surrounding  the  carriage  of  domestic  interstate 
traffic  between  the  states  of  the  American  Union  by 
rail  carriers;  but,  as  the  regulation  provided  for  by  the 
act  to  regulate  commerce  does  not  undertake  to  reg- 
ulate or  govern  them,  they  cannot  be  held  to  constitute 
reasons,  in  themselves,  why  imported  freight  brought 
to  a  port  of  entry  of  the  United  States  or  a  port  of  entry 
of  an  adjacent  foreign  country,  destined  to  a  place  with- 
in the  United  States,  should  be  carried  at  a  lower  rate 
than  domestic  traffic  from  such  ports  of  entry,  respect- 
ively, to  the  places  of  destination,  in  the  United  States, 
over  the  same  line  and  in  the  same  direction.  To  hold 
otherwise  would  be  for  the  commission  to  create  excep- 
tions to  the  operation  of  the  statute  not  found  in  the 
statute,  and  no  other  power  but  congress  can  create 
such  exception  in  the  exercise  of  legislative  authority. 

'*  In  the  one  case  the  freight  is  transported  from  a 
point  of  origin  in  the  United  States,  to  a  destination 
within  the  United  States,  or  port  of  transshipment,  if  it 
be  intended  for  export,  upon  open  published  rates, 
which  must  be  reasonable  and  just,  not  unjustly  pre- 

5  (N.  s.)  A.  &  E.  R.  Cas.— 5 
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ferential  to  one  kind  of  traffic  over  another,  and  rela- 
tively fair  and  just  as  between  localities  ;  and  the  cir- 
cumstances and  conditions  surrounding-  and  involved  in 
the  transportation  of  the  freight  are  in  a  very  hig-h  de- 
g-ree  material.  In  the  other  case,  the  freight  originates 
in  a  foreign  country,  its  carriage  is  commenced  from  a 
foreign  port,  it  is  carried  upon  rates  that  are  not  open 
and  published,  but  are  secret,  and  in  making  these  rates 
it  is  wholly  immaterial  to  the  parties  making  them 
whether  they  are  reasonable  and  just  or  not,  so  they 
take  the  freight,  and  beat  a  rival;  and  it  is  equally  im- 
material to  them  whether  they  unjustly  discriminate 
against  surrounding  or  rival  localities  in  such  foreign 
country  or  not.  Imported  foreign  merchandise  has  all 
the  benefit  and  advantage  of  the  low  rates  thus  made  in 
the  foreign  ports,  and  in  the  ocean  carriage,  arising 
from  the  peculiar  circumstances  and  conditions,  under 
which  that  is  done  ;  but,  when  it  reaches  a  port  of  entry^ 
of  the  United  States,  or  a  port  of  entry  of  a 
foreign  country  adjacent  to  the  United  States,  in 
either  event  upon  a  through  bill  of  lading,  destined  to 
a  place  in  the  United  States,  then  its  carriage  from 
such  port  of  entry  to  its  place  of  destination  in  the 
United  States,  under  the  operation  of  the  act  to  regu- 
late commerce,  must  be  under  the  inland  tariff  from 
such  port  of  entry  to  such  place  of  destination,  covering 
other  like  kind  of  traffic  in  the  elements  of  bulk,  weight, 
value,  and  of  carriage  ;  and  no  unjust  preference  must 
be  given  to  it  in  carriage  or  facilities  of  carriage  over 
other  freight.  In  such  case,  all  the  circumstances  and 
conditions  that  have  surrounded  its  rates  and  carriage 
from  the  foreign  port  to  the  port  of  entry  have  had  their 
full  weight  and  operation,  and  in  its  carriage  from  the 
port  of  entry  to  the  place  of  its  destination  in  the  United 
States.  The  mere  fact  that  it  is  foreign  merchandise 
thus  brought  from  a  foreign  port  is  not  a  circumstance 
or  condition,  under  the  operation  of  the  act  to  regulate 
commerce,  which  entitles  it  to  lower  rates,  or  any  other 
preference  in  facilities  and  carriage,  over  home  merchan- 
dise, or  other  traffic  of  a  like  kind,  carried  by  the  in- 
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land  carrier,  from  the  port  of  entry  to  the  place  of  des- 
tination in  the  United  States,  for  the  same  distance,  and 
over  the  same  line.     *  *  * 

**  The  act  to  regulate  commerce,  will  be  examined  in 
vain  to  find  any  intimation  that  there  shall  be  any  differ- 
ence made  in  the  tolls,  rates,  or  charges  for,  or  any 
difference  in  the  treatment  of  home  and  foreign  mer- 
chandise, in  respect  to  the  same  or  similar  service  render- 
ed in  the  transportation,  w^hen  this  transportation  is  done 
under  the  operation  of  this  statute.  Certainly,  it  would 
require  a  proviso  or  exception,  plainly  engrafted  upon 
the  face  of  the  act  to  regulate  commerce,  before  any 
tribunal  charged  with  its  administration  would  be  au- 
thorized to  decide  or  hold,  that  foreign  merchandise  wsj& 
entitled  to  any  preference  in  tolls,  rates,  or  charges 
made  for,  or  any  difference  in  its  treatment  for,  the 
same  or  similar  service  as  against  home  merchandise. 
Foreign  and  home  merchandise,  therefore,  under  the 
operation  of  this  statute,  when  handled  and  transported 
by  interstate  carriers,  engaged  in  carriage  in  the  United 
States,  stand  exactly  upon  the  same  basis  of  equality 
as  to  tolls,  rates,  charges,  and  treatment  for  similar 
services  rendered. 

**  The  business  complained  of  in  this  proceeding  is 
done  in  the  shipment  of  foreign  merchandise  from  for- 
eign ports  through  ports  of  entry  of  the  United  States, 
or  through  ports  of  entry  in  a  foreign  country  adjacent 
to  the  United  States,  to  points  of  destination  in  the 
United  States,  upon  through  bills  of  lading."  4  Interst. 
Commerce  Com.  R.  512-516. 

It  is  obvious,  therefore,  that  the  commission,  in  form- 
ulating the  order  of  January  29,  1891,  acted  upon  that 
view  of  the  meaning  of  the  statute  which  is  expressed 
in  the  foregoing  passages. 

We  have,  therefore,  to  deal  only  with  a  question  of 
law,  and  that  is,  what  is  the  true  construction,  in  re- 
spect to  the  matters  involved  in  the  present  controversy, 
of  the  act  to  regulate  commerce  ?  If  the  construction 
put  upon  the  act  by  the  commission  was  right,  then  the 
order  was  lawful ;  otherwise,  it  was  not. 
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Before  we  consider  the  phraseology  of  the  statute,  it 
may  be  well  to  advert  to  the  causes  which  induced  its 
enactment.  They  chiefly  grew  out  of  the  use  of  rail- 
roads as  the  principal  modern  instrumentality  of  com- 
merce. While  shippers  of  merchandise  are  under  no 
legal  necessity  to  use  railroads,  practically  they  are. 
The  demand  for  speedy  and  prompt  movement  virtually 
forbids  the  employment  of  slow  and  old-fashioned  meth- 
ods of  transportation,  at  least  in  the  case  of  the  more 
valuable  articles  of  traffic.  At  the  same  time,  the  im- 
mense outlay  of  money  required  to  build  and  maintain 
railroads,  and  the  necessity  of  resorting,  in  securing 
the  rights  of  way,  to  the  power  of  eminent  domain,  in 
effect,  disable  individual  merchants  and  shippers  from 
themselves,  providing  such  means  of  carriage.  From 
the  very  nature  of  the  case,  therefore,  railroads  are  mo- 
nopolies, and  the  evils  that  usually  accompany  monopo- 
lies soon  began  to  show  themselves,  and  were  the  cause 
of  loud  complaints.  The  companies  owning  the  railroads 
were  charged,  and  sometimes  truthfully,  with  making 
unjust  discriminations,  between  shippers  and  localities, 
with  making  secret  agreements  with  some  to  the  detri- 
ment of  other  patrons,  and  with  making  pools  or  com- 
binations with  each  other,  leading  to  oppression  of  en- 
tire communities. 

Some  of  these  mischiefs  were  partially  remedied  by 
special  provisions  inserted  in  the  charters  of  the  com- 
panies, and  by  general  enactments  by  the  several  states, 
such  as  clauses  restricting  the  rates  of  toll,  and  for  bid- 
ing railroad  companies  from  becoming  concerned  in  the 
sale  or  production  of  articles  carried,  and  from  making 
unjust  preferences.  Relief,  to  some  extent,  was  like- 
wise found  in  the  action  of  the  courts  in  enforcing  the 
principles  of  the  common  law  applicable  to  common 
carriers, — particularly,  that  one  which  requires  uni- 
formity of  treatment  in  like  conditions  of  service. 

As,  however,  the  powers  of  the  states  were  restricted 
to  their  own  territories,  and  did  not  enable  them  effi- 
ciently to  control  the  management  of  great  corporations. 
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whose  roads  extend  through  the  entire  country,  there 
was  a  general  demand  that  Congress,  in  the  exercise 
of  its  plenary  power  over  the  subject  of  foreign  and.  in- 
terstate commerce,  should  deal  with  the  evils  complained 
of  by  a  general  enactment,  and  the  statute  in  question 
was  the  result. 

The  scope  or  purpose  of  the  act  is,  as  declared  in  its 
title,   to  regulate  commerce.     It  would,  therefore,  in 
advance  of  an  examination  of  the  text  of  the  act,  be  rea- 
sonable to  anticipate  that  the  legislation  would  cover, 
or  have  regard  to,  the  entire  field  of  foreign  and  inter- 
state commerce,  and  that  its  scheme  of  regulation  would 
not  be  restricted  to  a  partial  treatment  of  the  subject. 
So,  too,  it  could  not  be  readily  supposed  that  congress 
intended,  when  regulating  such  commerce,  to  interfere 
with  and  interrupt,  much  less  destroy,  sources  of  trade 
and  commerce  already  existing,  nor  to  overlook  the 
property  rights  of  those  who  had  invested  money  in  the 
railroads  of  the  country,  nor  to  disregard  the  interests 
of  the  consumers,  to  furnish  whom  with  merchandise  is 
one  of  the  principal  objects  of  all  systems  of  transpor- 
tation- 
Addressing  ourselves  to  the  express  language  of  the 
statute,  we  find,  in  its  first  section,  that  the  carriers 
that  are  declared  to  be  subject  to  the  act  are  those  ** en- 
gaged in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water,  when  both  are  used,  under  a  common  control, 
management  or  arrangement,  for  a  continuous  carriage 
or  shipment,  from  one  state  or  territory  of  the  United 
States,  or   the    District    of    Columbia,  or    from    any 
place  in  the  United  States  to  an  adjacent  foreign  coun- 
try, or  from  any  place  in  the  United  States  through  a 
foreign  country  to  any  other  place  in  the  United  States, 
and  also  to  the  transportation  in  like  manner  of  prop- 
erty shipped  from  any  place  in  the  United  States  to  a 
foreign  country,  and  carried  from  such  place  to  a  port 
of  transhipment,  or  shipped  from  a  foreign  country  to 
any  place  in  the  United  States  and  carried  to  such  place 
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from  a  port  of  entry  either  in  the  United  States  or  an 
adjacent  foreign  country." 

It  would  be  difficult  to  use  langniag-e  more 
SnuS'Smww''  unmistakably  signifying-  that  congress  had 
*«^  in  view  the  whole  field  of  commerce  (except- 

ing commerce  wholly  within  a  state),  as  well 
that  between  the  states  and  territories  as  that  going  to 
or  coming  from  foreign  countries. 

In  a  later  part  of  the  section  it  is  declared  that  '  *the 
term  'transportation'  shall  include  all  instrumentalities 
of  shipment  or  carriage." 

Having  thus  included  in  its  scope  the  entire  com- 
merce of  the  United  States,  foreign  and  interstate,  and 
subjected  to  its  regulations  all  carriers  engaged  in  the 
transportation  of  passengers  or  property,  by  whatever 
instrumentalities  of  shipment  or  carriage,  the  section 
proceeds  to  declare  that  *'all  charges  made  for  any  ser- 
vice rendered  or  to  be  rendered  in  the  transportation  of 
passengers  or  property,  as  aforesaid,  or  in  connection 
therewith,  or  for  the  receiving,  delivering,  storage,  or 
handling  of  such  property,  shall  be  reasonable  and  just, 
and  every  unjust  and  unreasonable  charge  for  such  ser- 
vice is  prohibited  and  declared  to  be  unlawful." 

The  significance  of  this  language,  in  thus  extending 
the  judgment  of  the  tribunal  established  to  enforce  the 
provisions  of  the  act  to  the  entire  service  to  be  per- 
formed by  carriers,  is  obvious. 

Proceeding  to  the  second  section,  we  learn  that  its 
terms  forbid  any  common  carrier,  subject  to  the  pro- 
visions of  the  act,  from  charging,  demanding,  collecting, 
or  receiving  "from  any  person  or  persons  a  greater  or 
less  compensation  for  any  service  rendered  or  to  be 
rendered,  in  the  transportation  of  passengers  or  prop- 
erty subject  to  the  provisions  of  the  act,  than  it  charges, 
demands,  collects,  or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and  contem- 
poraneous service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  circumstances  and 
conditions,"  and  declare  that  disregard  of  such  prohi- 
bition shall  be  deemed  "unjust  discrimination"  and  un- 
lawful. 
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Here,  a^in,  it  is  observable  that  this  section  contem- 
plates that  there  shall  be  a  tribunal  capable 
of  determining"  whether,  in  cfiven  cases,  the  Nw«n«f  later, 
services  rendered  are    like  and  contempor-  coamiMiM. 
aneous,*'  whether  the  respective  traffic  is  of  a 
'*like  kind,'*  and  whether  the  transportation  is  under 
''substantially  similar  circumstances  and  conditions." 

The  third  section  makes  it  ''unlawful  for  any  com- 
mon carrier,  subject  to  the  provisions  of  the  act,  to 
make  or  g-ive  any  undue  or  unreasonable  preference  or 
advantag'e  to  any  particular  person,  company,  firm, 
corporation,  or  locality,  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation,  or  locality 
to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatever."  It  also  provides  that  every 
such  common  carrier  shall  afford  "all  reasonable,  prop- 
er and  equal  facilities  for  the  interchange  of  traffic  be- 
tween their  respective  lines,  and  for  the  receiving^,  for- 
warding*, and  delivering  of  passengers  and  property  to 
and  from  their  respective  lines  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their  rates  and 
charg'es  between  such  connecting  lines." 

The  fourth  section  makes  it  unlawful  for  any  such 
common  carrier  to  "charge  or  receive  any  greater  com- 
pensation in  the  agfgregate  for  the  transportation  of 
passeng-ers  or  of  like  kind  of  property,  under  substan- 
tially similar  circumstances  and  conditions,  for  a  shorter 
than  for  a  longer  distance  over  the  same  line,  in  the 
same  direction,  the  shorter  being  within  the  longer  dis- 
tance, but  this  shall  not  be  construed  as  authorizing  any 
such  common  carrier  to  charge  and  receive  as  great 
compensation  for  a  shorter  as  for  a  longer  distance"; 
and  provision  is  likewise  made  that  "upon  application 
to  the  commission  appointed  under  the  provisions  of  the 
act,  such  common  carrier  may,  in  special  cases,  after 
investigation  by  the  commission,  be  authorized  to  charge 
less  for  longer  than  for  shorter  distances  for  the  trans- 
portation of  passengers  or  property,"  and  that  "the 
commission  may  from  time  to  time  prescribe  the  extent 
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to  which  such  designated  common  carrier  may  be  re- 
lieved from  the  operation  of  this  section  of  the  act." 

The  powers  of  the  interstate  commission  are  not  very 
clearlv  defined  in  the  act,  nor  is  its  method  of  procedure 
very  distinctly  outlined.  It  is,  however,  declared  in  the 
twelfth  section,  as  amended  March  2,  1889,  and  Febru- 
ary 10,  1891,  that  the  commission  "shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all 
common  carriers  subject  to  the  provisions  of  the  act, 
and  shall  keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and  shall  have 
the  right  to  obtain  from  such  common  carriers  full  and 
complete  information  necessary  to  enable  the  commission 
to  perform  the  duties  and  carry  out  the  objects  for  which 
it  was  created;  and  the  commission  is  hereby  authorized 
and  required  to  execute  and  enforce  the  provisions  of 
the  act. "  It  is  also  made  the  duty  of  any  district  at- 
torney of  the  United  States  to  whom  the  commission 
may  apply,  to  institute  in  the  proper  court,  and  to  prose- 
cute under  the  direction  of  the  attorney  general  of  the 
United  States,  all  necessary  proceedings  for  the  en- 
forcement of  the  provisions  of  the  act,  and  for  the 
punishment  of  all  violations  thereof.  And  provision  is 
made  for  complaints  to  be  made  by  any  person,  firm, 
corporation,  association,  orany  mercantile,  agricultural, 
or  manufacturing  society,  or  any  body  politic  or  munic- 
ipal organization,  before  the  commission,  and  for  an 
investigation  of  such  complaints  to  be  made  by  the 
commission;  and  it  is  made  the  duty  of  the  commission 
to  make  reports  in  writing  in  respect  thereof,  which 
shall  include  the  findings  oiF  fact  upon  which  the  con- 
clusions of  the  commission  are  based,  together  with  its 
recommendation  as  to  what  reparation,  if  any,  should 
be  made  by  any  common  carrier  to  any  party  or  parties 
w^ho  may  be  found  to  have  been  injured;  and  such  find- 
ings so  made  shall  thereafter,  in  all  judicial  proceedings, 
be  Ae^m^di  ;prima  facie  evidence  as  to  each  and  any  fact 
found. 

In  the  present  case,  no  complaint  seems  to  have  been 
made  before  the  commission  by  any  person,  firm,  com- 
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paiiy,  or  other  organization,  ag-ainstthe  Texas  &  Pacific 
Railroad  Company,  of  any  disregard  by  said  companj'^ 
of  any  provision  of  the  statute  resulting  in  any  specific 
loss  or  damag*e  to  any  one;  nor  has  the  commission,  in 
its  findings,  disclosed  any  such  loss  or  damage  to  any 
individual  complainant.  And  it  is  made  one  of  the  con- 
tentions of  the  defendant  company  that  the  entire  pro- 
ceeding was  outside  of  the  sphere  of  action  appointed 
by  the  act  to  the  commission,  which  only  had  power,  as 
claimed  by  defendant,  to  inquire  into  complaint  made  by 
some  person  or  body  injured  by  some  described  act  of 
the  defendant  company. 

The  complaint  in  the  present  case  was  made  by  cer- 
tain corporations  of  New  York,  Philadelphia,  and  San 
Francisco,  known  as  ''boards  of  trade"  or  ''chambers 
of  commerce,"  which  appear  to  be  composed  of  mer- 
chants and  traders  in  those  cities,  engaged  in  the  business 
of  reaching  and  supplying  the  consumers  of  the  United 
States  with  imported  luxuries,  necessities,  and  manu- 
factured goods  generally,  and  as  active  competitors 
with  the  merchants  at  Boston,  Montreal,  Philadelphia, 
New  Orleans,  San  Francisco,  Chicago,  and  merchants 
in  foreign  countries  who  import  direct  on  through  bills 
of  lading  issued  abroad. 

"We  shall  assume.  In  the  disposition  of  the  present 
case,  that  a  valid  complaint  may  be  made  before  the 
commission,  by  such  trade  organizations,  based  on  a 
mode  or  manner  of  treating  import  trafiic  by  a  defend- 
ant compan)%  without  disclosing  or  containing  charges 
of  specific  acts  of  discrimination  or  undue  preference, 
resulting  in  loss  or  damage  to  individual  persons,  cor- 
porations, or  associations. 

We  do  not  wish  to  be  understood  as  implying  that  it 
would  be  competent  for  the  commission,  without  a  com- 
plaint made  before  it,  and  without  a  hearing,  to  subject 
common  carriers  to  penalties.  It  Is  also  ob- 
vious that  if  the  commission  does  have  the  JJimUi  libuS! 
power,  of  its  own  motion,  to  promulgate  gen- 
eral decrees  or  orders  which  thereby  become  rules  of  ac- 
tion to  common  carriers,  such  exercise  of  power  must  be 
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confined  to  the  obvious  purposes  and  directions  of  the 
statute.  Congress  has  not  seen  fit  to  grant  legislative 
powers  to  the  commission. 

With  these  provisions  of  the  act  and  these  general 
principles  in  mind,  we  now  come  to  consider  tjfie  case 
in  hand. 

After  an  investigation  made  by  the  commission  on  a 
complaint  against  the  Texas  &  Pacific  Railway  Com- 
pany and  other  companies  by  the  boards  of  trade  above 
mentioned,  the  result  reached  was  the  order  of  the  com- 
mission maxie  on  January  29, 1891,  a  disregard  of  which 
was  complained  of  by  the  commission  in  ite  bill  or  peti- 
tion filed  in  the  circuit  court  of  the  United  States. 

The  Texas  &  Pacific  Railway  Company,  a  corpora- 
tion created  by  laws  of  the  United  States, 
Redaeed  itui-  and  also  possessed  of  certains  grants  from 
SXa.^*'*'*"*"  the  state  of  Texas,  owns  a  railroad  extend- 
ing from  the  city  of  New  Orleans,  through 
the  state  of  Texas,  to  El  Paso,  where  it  connects  with 
the  railroad  of  the  Southern  Pacific  Company,  the  two 
roads  forming  a  through  route  to  San  Francisco.  The 
Texas  &  Pacific  Railway  Company  has  likewise  con- 
nections with  other  railroads  and  steamers,  forming 
through  freight  lines  to  Memphis,  St.  Louis,  and  other 
points  on  the  Missouri  river,  and  elsewhere. 

The  defendant  company  admitted  that,  as  a  scheme 
or  mode  of  obtaining  foreign  traffic,  it  had  agencies  by 
which,  and  by  the  use  of  through  bills  of  lading,  it  se- 
cured shipments  of  merchandise  from  Liverpool  and 
London,  and  other  European  ports,  to  San  Francisco 
and  to  the  other  inland  points  named.  It  alleged  that, 
in  order  to  get  this  traffic,  it  was  necessary  to  give 
through  rates  from  the  places  of  shipment  to  the  places 
of  final  destination,  and  that  in  fixing  said  rates  it  was 
controlled  by  an  ocean  competition,  by  sailing  and  steam 
vessels  by  way  of  the  Isthmus  and  around  the  Horn, 
and  also  to  some  extent,  by  a  competition  through  the 
Canada  route  to  the  Pacific  coast.  These  rates,  so  fixed 
and  controlled,  left  to  the  defendant  company  and  to  the 
Southern  Pacific  Company,  as  their  share  of  the  charges 
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made  and  collected,  less  than  the  local  charges  of  said 
companies  in  transporting  similar  merchandise  from 
New  Orleans  to  San  Francisco,  and  so,  too,  as  to  for- 
eign merchandise  carried  to  other  inland  points.  The 
defendant  further  alleged  that  unless  it  used  said  means 
to  get  such  trafl&c,  the  merchandise  to  the  Pacific  coast 
would  none  of  it  reach  New  Orleans,  but  would  go  by 
the  other  means  of  transportation;  that  neither  the  com- 
munity of  New  Orleans,  nor  any  merchant  or  shipper 
thereof,  was  injured  or  made  complaint;  that  the  traffic 
thus  secured  was  remunerative  to  the  railway  company, 
and  was  obviously  beneficial  to  the  consumers  at  the 
places  of  destination,  who  were  thus  enabled  to  get 
their  goods  at  lower  rates  than  would  prevail  if  this 
custom  of  through  rates  was  destroyed. 

As  we  have  already  stated,  the  commission  did  not 
charge  or  find  that  the  local  rates  charged  by  the  de- 
fendant company  were  unreasonable,  nor  did  they  find 
that  any  complaint  was  made  by  the  city  of  New  Or- 
leans, or  by  any  person  or  organization  there  doing 
business.  Much  less  did  they  find  that  any  complaint 
was  made  by  the  localities  to  which  this  traffic  was  car- 
ried, or  that  any  cause  for  such  complaint  existed. 

The  commission  justified  its  action  wholly  upon  the 
construction  put  by  it  on  the  act  to  regulate  commerce, 
as  forbidding  the  commission  to  consider  the  * 'circum- 
stances and  conditions"  attendant  upon  the  foreign 
traffic  as  such  * 'circumstances  and  conditions"  as  they 
are  directed  in  the  act  to  consider.  The  commission 
thought  it  was  constrained  by  the  act  to  regard  foreign 
and  domestic  traffic  as  like  kinds  of  traffic  under  sub- 
stantially similar  circumstances  and  conditions;  and  that 
the  action  of  the  defendant  company  in  procuring 
through  traffic  that  would,  except  for  the  through  rates, 
not  reach  the  port  of  New  Orleans,  and  in  taking  its 
pro  rata  share  of  such  rates,  was  an  act  of  * 'unjust  dis- 
crimination,"  within  the  meaning  of  the  act. 

In  so  construing  the  act,  we  think  the  commission 
erred. 

As  we  have  already  said,  it  could  not  be  supposed 
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that  congress,  in  regulating*  commerce,  wonld  intend  to 
forbid  or  destroy  an  existing-  branch  of  commerce,  of 
value  to  the  common  carriers  and  to  the  consumers 
within  the  United  States.  Clearly,  express  lang-uag-e 
must  be  used  in  the  act,  to  justify  such  a  supposition. 
So  far  from  finding-  such  lang-uage,  we  read  the  act 
in  question  to  direct  the  commission,  when  asked  to  find 
a  common  carrier  g'uilty  of  a  disregard  of  the  act  to 

take  into  consideration  all  the  facts  of  the 
Rflif urr?Jn°n"^  given  case,  among  which  are  to  be  consid- 
bf^wMmd.'  ^  ^^^^  ^^^  welfare  and  advantage  of  the  com- 
mon carrier,  and  of  the  great  body  of  the 
citizens  of  the  United  States  who  constitute  the  con- 
sumers and  recipients  of  the  merchandise  carried;  and 
that  the  attention  of  the  commission  is  not  to  be  con- 
fined to  the  advantage  of  shippers  and  merchants  who 
deal  at  or  near  the  ports  of  the  United  States,  in  articles 
of  domestic  production.  Undoubtedly,  the  latter  are 
likewise  entitled  to  be  considered;  but  we  cannot  con- 
cede that  the  commission  is  shut  up,  by  the  terms 
of  this  act,  to  regard  solely  the  complaints  of  one 
class  of  the  community.  We  think  that  congress  has 
here  pointed  out  that,  in  considering  questions  of  this 
sort,  the  commission  is  not  only  to  consider  the  wishes 
and  interests  of  the  shippers  and  merchants  of  large 
cities,  but  to  consider  also  the  desire  and  advantage  of 
the  carriers  in  securing  special  forms  of  traffic,  and  the 
interest  of  the  public  that  the  carriers  should  secure 
that  traffic,  rather  than  abandon  it  or  not  attempt  to  se- 
cure it.  It  is  self-evident  that  many  cases  may  and  do 
arise  where,  although  the  object  of  the  carriers  is  to 
secure  the  traffic  for  their  own  purposes  and  upon  their 
own  lines,  yet,  nevertheless,  the  very  fact  that  they  seek, 
by  the  charges  they  make,  to  secure  it,  operates  in  the 
interests  of  the  public. 

Moreover,  it  must  not  be  overlooked  that  this  legisla- 
tion   is   experimental.     Even  in  construing 
s?"tlt?.?'*'  *'      the  terms  of  a  statute,  courts  must  take  no- 
tice of  the  history  of  legislation,  and,  out  of 
different  possible  constructions,  select  and  apply  the 
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one  that  best  comports  with  the  genius  of  our  institu- 
tions, and,  therefore,  most  likely  to  have  been  the  con- 
struction intended  by  the  lawmaking"  power.  Com- 
merce, in  its  largest  sense,  must  be  deemed  to  be 
one  of  the  most  important  subjects  of  legislation; 
and  an  intention  to  promote  and  facilitate  it,  and  not 
to  hamper  or  destroy  it,  is  naturally  to  be  attri- 
buted to  congress.  The  very  terms  of  the  statute, 
that  charges  must  be  reasonable,"  that  discrimin- 
ation must  not  be  **unjust,"  and  that  preference  or 
advantage  to  any  particular  person,  firm,  corporation, 
or  locality  must  not  be  '*undue"  or  ^'unreasonable," 
necessarily  imply  that  strict  uniformity  is  not  to  be  en- 
forced, but  that  all  circumstances  and  conditions  which 
reasonable  men  would  regard  as  affecting  the  welfare 
of  the  carrying  companies,  and  of  the  producers,  ship- 
pers, and  consumers,  should  be  considered  by  a  tribu- 
nal appointed  to  carry  into  effect  and  enforce  the  pro- 
visions of  the  act. 

The  principal  purpose  of  the  second  section  is  to  pre- 
vent unjust  discrimination  between  shippers.  It  im- 
plies that  in  deciding  whether  differences  in  charges,  in 
given  cases,  were  or  were  not  unjust,  there  must  be  a 
consideration  of  the  several  questions  whether  the  ser- 
vices rendered  were  "like  and  contemporaneous"; 
whether  the  kinds  of  traffic  were  **like";  whether  the 
transportation  was  effected  under  * 'substantially  simi- 
lar circumstances  and  conditions."  To  answer  such 
questions,  in  any  case  coming  before  the  commission, 
requires  an  investigation  into  the  facts;  and  we  think 
that  congress  must  have  intended  that  whatever  w^ould 
be  regarded  by  common  carriers,  apart  from  the  opera- 
tion of  the  statute,  as  matters  which  warranted  differ- 
ences in  charges,  ought  to  be  considered  in  forming  a 
judgment  whether  such  differences  were  or  were  not 
**unjust."  Some  charges  might  be  unjust  to  shippers, 
others  might  be  unjust  to  the  carriers.  The  rights  and 
interests  of  both  must,  under  the  terms  of  the  act,  be 
regarded  by  the  commission. 
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The  third  section  forbids  any  undue  or  unreasonable 

preference'  or  advantage  in  favor  of  any  per- 

I!Vtt«tiIJ'J?rMt.  son,  company,  firm,  corporation,  or  locality; 

and  as  there  is  nothing  in  the  act  which  de- 
fines what  shall  be  held  to  be  due  or  undue,  reasonable 
or  unreasonable,  such  questions  are  questions  not  of 
law,  but  of  fact.  The  mere  circumstance  that  there  is, 
in  a  given  case,  a  preference  or  an  advantage  does  not, 
of  itself,  show  that  such  preference  or  advantage  is  un- 
due or  unreasonable,  within  the  meaning  of  the  act. 
Hence  it  follows  that,  before  the  commission  can  ad- 
judge a  common  carrier  to  have  acted  unlawfully  it  must 
ascertain  the  facts;  and  here  again,  we  think  it  evident 
that  those  facts  and  matters  which  carriers,  apart  from 
any  question  arising  under  the  statute  would  treat  as 

calling,  in  given  cases,  for  a  preference  or 
cirnmwuiiees  u    advantage,  are  facts  and  matters  which  must 
ue  couBiuitB.     be  considered   by  the  commission  m  form- 
ing its  judgment  whether  such  preference 
or  advantage  is  undue  or  unreasonable.  When  the  sec- 
tion says  that  no  locality  shall  be  subjected 

S*i?SMM«S**'  to  3-^7  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever,  it 
does  not  mean  that  the  commission  is  to  regard  only  the 
welfare  of  the  locality  or  community  where  the  traffic 
originates,  or  where  the  goods  are  shipped  on  the  cars. 
The  welfare  of  the  locality  to  which  the  goods  are  sefit 
is  also,  under  the  terms  and  spirit  of  the  act,  to  enter 
into  the  question. 

The  same  observations  are  applicable  to  the  fourth 
section,  or  the  so-called  **long  and  short  haul  provis- 
ion," and  it  is  unnecessary  to  repeat  them. 

The  only  argument,  urged  in  favor  of  the  view  of 
the  commission,  that  is  drawn  from  the  language  of  the 
statute,  is  found  in  those  provisions  of  the  statute  that 
make  it  obligatory  on  the  common  carriers  to  publish 
their  rates,  and  to  file  with  the  commission  copies  of 
joint  tariffs  of  rates  or  charges  over  continuous  lines 
or  routes  operated  by  more  than  one  common  carrier; 
and  it  is  said  that  the  place,  at  which  it  would  seem  that 
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joint  rates  should  be  published  for  the  information  of 
shippers,  would  be  at  the  place  of  origin  of  the  freight, 
and  that  this  cannot  be  done,  or  be  compelled  to  be 
done,  in  foreign  ports. 

The  force  of  this  contention  is  not  perceived.  Room 
is  left  for  the  application  of  these  provisions  to  traffic 
originating  within  the  limits' of  the  United  States,  even 
if,  for  any  reason,  they  are  not  practically  applicable  to 
traffic  originating  elsewhere.  Nor  does  it  appear  that 
the  commission  may  not  compel  all  common  carriers 
within  the  reach  of  their  jurisdiction  to  publish  such 
rates,  and  to  furnish  the  commission  with  all  statements 
or  reports  prescribed  by  the  statute.  Nor  was  there 
any  allegation,  evidence,  or  finding,  in  the  present  case, 
that  the  Texas  &  Pacific  Railway  Company  has  failed 
to  file  with  the  commission  copies  of  its  joint  tariffs, 
showing  the  joint  rates  from  English  ports  to  San 
Francisco,  nor  that  the  company  has  failed  to  make  pub- 
lic such  joint  rates  in  such  manner  as  the  commission 
may  have  directed. 

Another  position  taken  by  the  commission 
in  its  report,  and  defended  in  the  briefs  of  i^rS  tt?oiJ>cT' 
counsel,  is  that  it  is  the  duty  of  the  commis-  a,}Jj**/Jt^**  ^■'" 
sion  so  to  construe  the  act  to  regulate  com- 
merce, as  to  make  it  practically  co-operate  with  what  is 
assumed  to  be  the  policy  of  the  tariff  laws.  This  view 
is  thus  stated  in  the  report: 

"One  paramount  purpose  of  the  act  to  regulate  com- 
merce, manifest  in  all  its  provisions,  is  to  give,  to  all 
dealers  and  shippers,  the  same  rates  for  similar  ser- 
vices rendered  by  the  carrier  in  transporting  similar 
freight  over  its  line.  Now,  it  is  apparent  from  the  evi- 
dence in  this  case,  that  many  American  manufacturers, 
dealers,  and  localities,  in  almost  every  line  of  manufac- 
ture and  business,  are  the  competitors  of  foreign  manu- 
facturers, dealers,  and  localities,  for  supplying  the 
wants  of  American  consumers  at  interior  places  in  the 
United  States ;  and  that,  under  domestic  bills  of  lading, 
they  seek  to  require  from  American  carriers  like  ser- 
vice as  their  foreign  competitors,  in  order  to  place  their 


112  INTERSTATE  COMMERCE  COMMISSION. 

Texas  Pacific  R.  Co.  v.  I.  C.  Commission. 

manufactured  goods,  property,  and  merchandise  with 
interior  consumers.  The  act  to  regulate  commerce  se- 
cures them  this  right.  To  deprive  them  of  it  by  any 
course  of  transportation  business  or  device,  is  to  violate 
the  statute."     4  Interst.  Commerce  Com.  R.  514,  515. 

Our  reading  of  the  act  does  not  disclose  any  purpose 
or  intention  on  the  part  of  congress  thereby  to  reinforce 
the  provisions  of  the  tariff  laws.  These  laws  differ 
wholly,  in  their  objects,  from  the  law  to  regulate  com- 
merce. Their  main  purpose  is  to  collect  revenues  with 
which  to  meet  the  expenditures  of  the  government,  and 
those  of  their  provisions,  whereby  congress  seeks  so  to 
adjust  rates  as  to  protect  American  manufacturers  and 
producers  from  competition  by  foreign  low-priced  la- 
bor, operate  equally  in  all  parts  of  the  country. 

The  effort  of  the  commission,  by  a  rigid  general  or- 
der, to  deprive  the  inland  consumers  of  the  advantage 
of  through  rates,  and  thus  to  give  an  advantage  to  the 
traders  and  manufacturers  of  the  large  seaboard  cities, 
seems  to  create  the  very  mischief  which  it  was  one  of 
the  objects  of  the  act  to  remedy. 

Similar  legislation  by  the  parliament  of  England  may 
render  it  profitable  to  examine  some  of  the  decisions  of 
the  courts  of  that  country  construing  its  provisions. 

In  fact,  the  second  section  of  our  act  was  modeled 
upon  section  90  of  the  English  railway  clauses  convsoli- 
dation  act  of  1845,  known  as  the  **Equality  Clause"; 
and  the  third  section  of  our  act  was  modeled  upon  the 
second  section  of  the  English  "Act  for  the  better  regu- 
lation of  the  traffic  on  railways  and  canals"  of  July  10, 
1854,  and  the  eleventh  section  of  the  act  of  July  21, 
1873,  entitled  "An  act  to  make  better  provision  for  the 
carrying  into  effect  the  railway  and  canal  traffic  act, 
1854,  and  for  other  purposes  connected  therewith." 

One  of  the  first  cases  that  arose  under  the  act  of 
1854  was  that  of  Hozier  v.  Railway  Co.,  I  Nev.  &  McN. 
27,  where  Hozier  filed  a  petition  against  the  railway 
company,  alleging  that  he  was  aggrieved  by  being 
charged  9  shillings  for  traveling  between  Motherwell 
and  Edinburgh,  a  distance  of  43  miles,  while  passengers 
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traveling-  in  the  same  train,  and  in  the  same  class  of  car- 
riage, between  Glasg-ow  and  Edinburgh,  were  charged 
only  2  shillings,  which  was  alleged  to  amount  to  an 
undue  and  unreasonable  preference.  But  the  petition 
was  dismissed,  and  the  court  said:  '*The  only  case 
stated  in  the  petition  is  that  passengers  passing  from 
Glasgow  to  Edinburgh  are  carried  at  a  cheaper  aggre- 
gate rate  than  passengers  from  Motherwell  to  either  of 
these  places.  Now,  that  is  an  advantage,  no  doubt,  to 
those  passengers  traveling  between  Edinburgh  and 
Glasgow.  But  is  it  an  unfair  advantage  over  other  ms- 
sengers  traveling  between  intermediate  stations?  The 
complainant  must  satisfy  us  that  there  is  something  un- 
fair or  unreasonable  in  what  he  complains  of,  in  order 
to  warrant  any  interference.  I  have  read  the  state- 
ments in  the  petition,  and  listened  to  the  argument  in 
support  of  it,  to  find  what  there  is  unreasonable  in  giv- 
ing that  advantage  to  through  passengers.  What  dis- 
advantage do  Motherwell  passengers  suffer  by  this?  I 
think  that  no  answer  was  given  to  this,  except  that  there 
was  none.  This  petitioner's  complaint  may  be  likened 
to  that  of  the  laborer  who,  having  worked  all  day,  com- 
plained that  others,  who  had  worked  less,  received  a 
penny,  like  himself. 

The  case  of  Foreman  i;.  Railway  Co.,  2  Nev.  &  NcN. 
202,  was  decided  by  the  English  railway  commissioners 
in  1875.  The  facts  were  that  the  complainants  im- 
ported coal,  in  their  own  ships,  from  points  in  the  north 
of  England  to  Great  Yarmouth,  and  forwarded  the  coal 
to  various  stations  on  the  defendants'  railway,  between 
Great  Yarmouth  and  Petersborough.  The  complaint 
was  that  the  defendants'  rates  for  carrying  coal  from 
Yarmouth  to  stations  in  the  interior,  at  which  complain- 
ants dealt,  were  unreasonably  greater  than  the  rates 
charged  in  the  opposite  direction,  from  Petersborough 
to  such  stations,  and  that  such  difference  in  rates  was 
made  by  the  defendants  for  the  purpose  of  favoring  the 
carriage  of  coal  from  the  interior,  as  against  coal  brought 
to  Yarmouth  by  sea,  and  carried  thence  into  the  interior 
over  the  defendiauits'  railway.  The  commissioners  found 
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that  it  was  true  that  the  defendants  did  carry  coal  from 
the  interior  to  London,  Yarmouth,  and  other  seaports 
on  their  line,  at  exceptionally  low  rates,  but  that  this  was 
done  for  the  purpose  of  meeting-  the  competition  ex- 
isting* at  those  places.  It  appeared  that  the  rate 
from  Petersboroug-h  to  Thetford,  51  miles,  was 
4  shillings,  while  the  rate  from  Petersboroug-h  to  Yar- 
mouth, 100  miles,  was  only  3  shilling-s.  The  commis- 
sioners said:  **As,  however,  the  complainants  do  not,  as 
far  as  their  trade  in  Yarmouth  itself  is  concerned,  use 
the  Great  Eastern  Railway  at  all,  the  company  cannot 
be  said  to  prefer  other  traffic  to  theirs  ;  nor  does  the 
traffic  act  prevent  a  railway  company  from  having 
special  rates  of  charge  to  a  terminus  to  which  traffic 
can  be  carried  by  other  routes  or  other  modes  of  car- 
riage with  which  theirs  is  in  competition." 

In  Harris  v.  Railway,  1  Nev.  &  McN.  97,  the  court 
held  it  to  be  an  undue  preference  for  a  railway  com- 
pany to  concede  to  the  owner  of  a  colliery  a  lower  rate 
than  to  the  owners  of  other  collieries,  from  the  same 
point  of  departure  to  the  same  point  of  arrival,  merely 
because  the  person  favored  had  threatened  to  build  a 
railway  for  his  coal,  and  to  divert  his  traffic  from  de- 
fendant's railway.  But  Chikf  Justice  Cockburn said: 
*'I  quite  agree  that  this  court  has  intimated,  if  not  ab- 
solutely decided,  that  a  company  is  entitled  to  take  into 
consideration,  any  circumstances,  either  of  a  general  or 
of  a  local  character,  in  considering  the  rate  of  charge 
which  they  will  impose  upon  any  particular  traffic.  * 
*  *  As,  for  instance,  in  respect  of  terminal  traffic, 
there  might  be  competition  with  another  railway;  and 
in  respect  to  terminal  traffic,  as  distinguished  from 
intermediate  traffic,  it  might  well  be  that  they  could 
afford  to  carry  goods  over  the  w^hole  line  cheaper,  or 
proportionately  so,  than  they  could  over  an  intermediate 
part  of  the  line." 

In  the  case  of  Budd  v.  Railway  Co.,  4  Nev.  &  McN. 
393,  and  in  Evershed  v.  Railway  Co.,  3  App.  Cas. 
1029,  it  was  held  that  it  was  not  competent  for  the  rail- 
way company  to  make  discriminations  between  persons 
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shipping"  from  the  same  point  of  departure  to  the  same 
point  of  arrival;  but,  even  in  those  cases,  it  was  con- 
ceded that  there  might  be  circumstances  of  competition 
which  might  be  considered.  At  any  rate,  those  cases 
have  been  much  modified,  if  not  fully  overruled,  by  the 
later  cases,  particularly  in  Denaby  Main  Colliery  Co.  v. 
Manchester,  etc.,  Ry.  Co.,  11  App.  Cas.  97,  and  in 
Phipps  V.  Railway  Co.  [1892]  2  Q.  B.  248. 

The  latter  was  the  case  of  an  application,  under  the 
railway  and  canal  traffic  acts,  for  an  order  enjoining 
the  defendants  to  desist  from  giving  an  undue  prefer- 
ence to  the  owners  of  Butlins  and  Islip  furnaces,  and 
from  subjecting  the  traffic  of  the  complainants  to  an  un- 
due preference,  in  the  matter  of  the  rates  charged  for  the 
conve3rance  of  coal,  coke,  and  pig-iron  traffic,  and.  also 
for  an  order  enjoining  the  defendants  to  desist  from 
giving  an  unreasonable  preference  or  advantage  to  the 
owners  of  Butlins  and  Islip  furnaces,  and  the  traffic 
therefrom,  by  making  an  allowance  of  fourpence  per 
ton  in  respect  of  coal,  coke,  and  pig-iron  conveyed 
for  them  by  the  defendants.  The  sidings  of  the  Dus- 
ton  furnaces,  belonging  to  the  complainants,  were  sit- 
uated on  the  London  &  Northwestern  Railway,  at  a 
distance  of  about  60  miles  from  Great  Bridge,  one  of 
the  pig-iron  markets  to  the  westward.  The  sidings  of 
the  Butlins  and  Islip  furnaces  were  situated  on  the 
same  railway,  to  the  east  of  the  Duston  furnaces,  and  a 
distance  from  the  pig-iron  market,  as  to  Butlins,  of 
about  71  miles,  and,  as  to  Islip,  of  about  82  miles.  Dus- 
ton had  only  access  to  the  London  &  Northwestern 
Railway,  but  Butlins  and  Islip  had  access,  not  only  to 
the  London  &  Northwestern  Railway,  but  also  to  the 
Midland  Railway.  The  London  &  Northwestern  Rail- 
way Company,  which  carried  the  Butlins  pig  iron 
11  miles  further,  and  the  Islip  pig  iron  22  miles  further 
than  the  Duston  pig  iron,  charged  Butlins  0.95d.  per 
mile,  and  Islip  0.84d.  per  mile,  while  they  charged 
Duston  l-OSd.  per  mile;  so  that  the  total  charge  per  ton 
of  pig  iron  from  Duston  to  the  western  markets  was 
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5s.  2d.,  while  the  total  charge  per  ton  from  either  But- 
lins  or  Islip  was  5s.  8d. 

When  the  case  was  before  the  railway  commissioners, 
it  was  said  by  Wills,  J.:  "It  is  complained  that,  al- 
thoug-h  along"  the  London  &  N.  W.  Railway,  every  ton 
of  pig"  iron,  every  ton  of  coal,  and  every  ton  of  coke 
travels  a  longer  distance  in  order  to  reach  Islip  than 
in  order  to  reach  the  applicant's  premises;  the  charge 
that  is  put  upon  it,  although  greater  than  the  charge 
which  is  put  upon  the  traffic  which  goes  to  the 
applicant's  premises,  is  not  sufficiently  greater  to 
represent  the  increased  distance.  *  *  *  j 
first  observe  that  these  are,  in  my  judgment, 
eminently  practical  questions,  and  if  this  court  once 
attempts  the  hopeless  task  of  dealing  with  ques- 
tions of  this  kind  with  any  approach  to  mathematical 
accuracy,  and  tries  to  introduce  a  precision  which  is  un- 
attainable in  commercial  and  practical  matters,  it  would 
do  infinite  mischief,  and  no  good.  *  *  *  It  seems 
to  me  that  we  must  take  into  account  the  fact  that,  at 
Butlins  and  Islip,  there  is  an  effective  competition  with 
the  Midland.  Although  efi^ective  competition  with  an- 
other railway  company  or  canal  company  will  not,  of 
itself,  justify  a  preference  which  is  otherwise  quite 
beyond  the  mark,  yet  still  it  is  not  a  circumstance  that 
can  be  thrown  out  of  the  question,  and  I  think  there  is 
abundance  of  authority  for  that.  It  follows,  also,  I 
think,  from  the  view  I  am  disposed  to  take  of  these — 
being  eminently  practical — questions,  that  you  must 
give  due  consideration  to  the  commercial  necessities 
of  the  companies,  as  a  matter  to  be  thrown  in  along 
with  the  others.  *  *  *  I  wish  emphatically  to  be 
considered  as  not  having  attempted  to  lay  down  any 
principles  with  regard  to  this  question  of  undue  prefer- 
ence, or  as  to  the  grounds  upon  which  I  have  decided 
it.  In  my  judgment,  undue  preference  is  a  question  of 
fact  in  each  case." 

The  railway  coimmissioners  refused  to  interfere,  and 
the  case  was  appealed.  Lord  Herschell  stated  the 
case,  and  said: 
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**This  application  is  made  under  the  second  section 
of  the  railway  and  canal  traffic  act,  1854,  which  pro- 
vides that  'no  railway  company  shall  make  or  g"ive  any 
undue  or  unreasonable  preference  or  advantag-e  to  or  in 
favor  of  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respect  whatever; 
nor  shall  any  such  company  subject  any  particular  per- 
son or  company,  or  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatever. ' 

'  "The  question,  therefore,  which  the  tribunal,  whether 
it  be  the  court  or  the  commissioners,  before  whom  such 
a  question  comes,  has  to  determine,  is  whether  an  un- 
due preference  or  advantage  is  being*  g'iven,  or  whether 
the  one  party  is  being*  unduly  prejudiced  or  put  to  a 
disadvantag'e,  as  compared  with  the  other.  I  think  it 
is  clear  that  the  section  implies  that  there  may  be  a 
preference,  and  that  it  does  not  make  every  inequality 
of  charg-e  an  undue  preference. 

"Of  course,  if  the  circumstances  so  differ  that  the 
difference  of  chargfe  is  in  exact  conformity  with  the 
difference  of  circumstances,  there  would  be  no  prefer- 
ence at  all.  But,  as  has  been  pointed  out  before,  what 
the  section  provides  is  that  there  shall  not  be  an  undue 
or  unreasonable  preference  or  prejudice.  And  it  can- 
not be  doubted  that  whether,  in  particular  instances, 
there  has  been  an  undue  or  unreasonable  prejudice  or 
preference,  is  a  question  of  fact.  In  Palmer  v.  Rail- 
w^y  Co.,  L.  R.  1  C.  P.  593,  Chief  Justice  ErlE  said: 
*I  beg*  to  say  that  the  argument  from  authority  seems  to 
me  to  be  without  conclusive  force  in  guiding  the  exer- 
cise of  this  jurisdiction;  the  question  whether  undue 
prejudice  has  been  caused  being  a  question  of  fact,  de- 
pending on  the  matters  proved  in  each  case.' 

"In  Denaby  Main  Colliery  Co.  v,  Manchester,  etc., 
Ry.  Co.,  3  Nev.  &  McN.  426,  when  it  was  before  the 
court  of  appeals,  on  an  appeal  arising  out  of  the  pro- 
ceedings before  the  railway  commissioners.  Lord  Sel- 
BORNE,  then  lord  chancellor,  said:  *The  defendants  gave 
a  decided,  distinct,  and  great  advantage,  as  it  appears 
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to  me,  to  the  distant  collieries.  That  may  be  due  or 
undue,  reasonable  or  unreasonable;  but,  under  these  cir- 
cumstances, is  not  the  reasonableness  a  question  of  fact? 
Is  it  not  a  question  of  fact,  and  not  of  law,  whether 
such  a  preference  is  due  or  undue?  Unless  you  can 
point  to  some  other  law  which  defines  what  shall  be 
held  to  be  reasonable  or  unreasonable,  it  must  be,  and 
is,  a  mere  question,  not  of  law,  but  of  fact." 

"The  lord  chancellor  there  points  out  that  the  mere 
circumstance,  that  there  is  an  stdvantag-e,  does  not,  of  it- 
self, show  that  it  is  an  undue  preference,  within  the 
meaning  of  the  act;  and,  further,  that  whether  there  be 
such  undue  preference  or  advantage  is  a  question  of 
fact,  and  of  fact  alone.  No  rule  is  given  to  guide  the 
court  or  the  tribunal  in  the  determination  of  cases  or 
applications  made  under  the  second  section.  The  con- 
clusion is  one  of  fact,  to  be  arrived  at,  looking  at  the 
matter  broadly,  and  applying  common  sense  to  the  facts 
that  are  proved.  I  quite  agree  with  Mr.  Justice  Wills 
that  it  is  impossible  to  exercise  a  jurisdiction,  such  as 
is  conferred  by  this  section,  by  any  process  of  mere 
mathematical  or  arithmetical  calculation.  When  you 
have  a  variety  of  circumstances,  differing  in  the  one 
case  from  the  other,  you  cannot  say  that  a  difference  of 
circumstances  represents  or  is  equivalent  to  such  a 
fraction  of  a  penny  difference  of  charge  in  the  one  case 
as  compared  with  the  other.  A  much  broader  view 
must  be  taken,  and  it  would  be  hopeless  to  attempt  to 
decide  a  case  by  any  attempted  calculation.  I  should 
say  that  the  decision  must  be  arrived  at  broadly  and 
fairly,  by  looking  at  all  the  circumstances  of  the  case, 
— that  is,  looking  at  all  the  circumstances  which  are 
proper  to  be  looked  at,  because,  of  course,  the  very 
question  in  this  case  is  whether  a  particular  circum- 
stance ought  or  ought  not  to  be  considered;  but,  keep- 
ing in  view  all  the  circumstances  which  may  legiti- 
mately be  taken  into  consideration,  then  it  becomes  a 
mere  question  of  fact.  *  *  *  Now,  there  is  no 
doubt  that  in  coming-  to  their  determination,  the  court 
below  did  have  regard  to  competition  between  the  Mid« 
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land  and  the  Northwestern,  and  the  situation  of  these 
two  furnaces  which  rendered  such  competition  inevitable. 
If  the  appellants  can  make  out  that,  in  point  of  law, 
that  is  a  consideration  which  cannot  be  permitted  to 
have  any  influence  at  all,  that  those  circumstances  must 
be  rigidly  excluded  from  consideration,  and  that  they 
are  not  circumstances  legitimately  to  be  considered,  no 
doubt  they  establish  that  the  court  below  has  erred  in 
point  of  law.  But  it  is  necessary  for  them  to  go  as  far 
as  that,  in  order  to  make  any  way  with  this  appeal,  be- 
cause once  admit  that  to  any  extent,  for  any  purpose, 
the  question  of  competition  can  be  allowed  to  enter  in, 
whether  the  court  has  g-iven  too  much  weight  to  it  or 
too  little  becomes  a  question  of  fact,  and  not  of  law. 
The  point  is,  undoubtedly,  a  very  important  one.  *  *  * 
"As  I  have  already  observed,  the  second  section  of 
the  act  of  1854  does  not  afford  to  the  tribunal  any  kind 
of  guide  as  to  what  is  undue  or  unreasonable.  It  is 
left  entirely  to  the  judgment  of  the  court  on  a  review 
of  the  circumstances.  Can  we  say  that  the  local  situa- 
tion of  one  trader,  as  compared  with  another,  which 
enables  him,  by  having  two  competing  routes,  to  en- 
force upon  the  carrier  by  either  of  these  routes  a  cer- 
tain amount  of  compliance  with  his  demands,  which 
would  be  impossible  if  he  did  not  enjoy  that  advantage, 
is  not  among  the  circumstances  which  may  be  taken 
into  consideration  ?  I  am  looking*  at  the  question  now 
as  between  trader  and  trader.  It  is  said  that  it  is  un- 
fair to  the  trader  who  is  nearer  the  market  that  he 
should  not  enjoy  the  full  benefit  of  the  advantag-e  to  be 
derived  from  his  geographical  situation  at  a  point  on 
the  railway  nearer  the  market  than  his  fellow  trader 
who  trades  at  a  point  more  distant;  but  I  cannot  see, 
looking"  at  the  matter  as  between  the  two  traders,  why 
the  advantagfeous  position  of  the  one  trader,  in  having 
his  works  so  placed  that  he  has  two  competitive  routes, 
is  not  as  much  a  circumstance  to  be  taken  into  consid- 
eration as  the  geographical  position  of  the  other  trader, 
who,  thoug'h  he  has  not  the  advantage  of  competition, 
is  situated  at  a  point  on  the  line   geographically  nearer 
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the  market.  Why  the  local  situation  in  regard  to  its 
proximity  to  the  market  is  to  be  the  only  consideration 
to  be  taken  into  account  in  dealing  with  the  matter,  as 
a  matter  of  what  is  reasonable  and  right  as  between 
the  two  traders,  I  cannot  understand. 

**Of  coursie,  if  you  are  to  exclude  this  from  consider- 
ation altogether,  the  result  must  inevitably  be  to  de- 
prive the  trader  who  has  the  two  competing  routes  of  a 
certain  amount  of  the  advantages  which  he  derives  from 
that  favorable  position  of  his  works.  All  that  I  have 
to  say,  is  that  I  cannot  find  anything  in  the  act  which 
indicates  that  when  you  are  left  at  hirge, — for  you  are 
left  at  large, — as  to  whether,  as  between  two  traders, 
the  company  is  showing  an  undue  and  unreasonable 
preference  to  the  one,  as  compared  with  the  other,  you 
are  to  leave  out  that  circumstance,  any  more  than  any 
other  circumstance  which  would  affect  men's  minds. 
*  *  *  One  class  of  cases  unquestionably  intended 
to  be  covered  by  the  section  is  that  in  which  traffic  from 
a  distance,  of  a  character  that  competes  with  the  traf- 
fic nearer  the  market,  is  charged  low  rates  because, 
unless  such  low  rates  were  charged,  it  would  not  come 
into  the  market  at  all.  It  is  certain,  unless  some  such 
principle  as  that  were  adopted,  a  large  town  would 
necessarily  have  its  food  supply  greatly  raised  in  price. 
So  that,  although  the  object  of  the  company  is  simply 
to  get  the  traffic,  the  public  have  an  interest  in  their 
getting  the  traffic  and  allowing  the  carriage  at  a  rate 
which  will  render  that  traffic  possible,  and  so  bring  the 
goods  at  a  cheaper  rate,  and  one  which  makes  it  possi- 
ble for  those  at  a  greater  distance  to  compete  with  those 
situate  nearer  to  it.  *  *  *  I  cannot  but  think  that 
a  lower  rate  which  is  charged  from  a  more  distant  point, 
by  reason  of  a  competing  route  which  exists  thence,  is 
one  of  the  cases  which  may  be  taken  into  account  under 
those  provisions,  and  which  would  fall  within  the  terms 
of  the  enactment. 

**Suppose  that  to  insist  on  absolutely  equal  rates 
would  practically  exclude  one  of  the  two  railways  from 
the  traffic;  it  is  obvious  that  these    members   of  the 
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public  who  are  in  the  neigfhborhood  where  they  can 
have  the  benefit  of  this  competition  would  be  preju- 
diced by  any  such  proceeding's.  And  further,  inasmuch 
as  competition  undoubtedly  tends  to  diminution  of 
charg'es,  and  the  charge  of  carriage  is  one  which  ulti- 
mately falls  upon  the  consumer,  it  is  obvious  that  the 
public  have  an  interest  in  the  proceeding's  under  this 
act  of  parliament  not  being"  so  used  as  to  destroy  a  traffic 
which  can  never  be  secured  but  by  some  such  reduction 
of  charg'e,  and  the  destruction  of  which  w^ould  be  pre- 
judicial to  the  public,  by  tending  to  increase  prices." 

The  learned  judg'e  then  proceeded  to  discuss  the  au- 
thorities, and  pointed  out  that  the  case  of  Budd  v.  Rail- 
\^^y  Co.,  and  Evershed's  Case,  are  no  longer  law,  so 
far  as  the  second  section  of  the  act  of  1854  is  concerned. 

LiNDLEY  and  Kay,  lord  justices,  gave  concurring- 
opinions,  and  the  conclusion  of  the  court  was  that  the 
commissioners  did  not  err  in  taking*  into  consideration 
the  fact  that  there  was  a  competing  line,  together  with 
all  the  other  facts  of  the  case,  and  in  holding  that  a  pre- 
ference or  advantage  thence  arising  was  not  undue  or 
unreasonable. 

The  precise  question  now  before  us  has  never  been 
decided  in  the  American  cases,  but  there  are  several  in 
which  somewhat  analogous  questions  have  been  consid- 
ered. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R. 
Co.,  110  U.  S.  667,  4  Sup.  Ct.  185,  was  a  case  arising 
under  a  provision  of  the  constitution  of  the  state  of  Col- 
orado, which  declares  **thatall  individuals,  associations, 
and  corporations  shall  have  equal  rights  to  have  persons 
and  property  transported  over  any  railroad  in  this  state, 
and  no  undue  or  unreasonable  discrimination  shall  be 
made  in  charges  or  facilities  for  transportation  of  freight 
or  passengers  within  the  state,  and  no  railroad  company 
shall  give  any  preference  to  individuals,  associations,  or 
corporations  in  furnishing  cars  or  motive  power."  This 
court  held  that  under  this  constitutional  provision  a 
railroad  company,  which  had  made  provisions  with  a 
connecting  road  for  the  transaction  of  joint  business  at 
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an  established  union  junction,  was  not  required  to  make 
similar  provisions  with  a  rival  connecting*  line  at  another 
near  point  on  its  line,  and  that  the  constitutional  provi- 
sion is  not  violated  by  refusing  to  give  to  a  connecting 
road  the  same  arrangement  as  to  through  rates  which 
are  given  to  another  connecting  line,  unless  the  condi- 
tions as  to  the  service  are  substantially  alike  in  both 
cases. 

The  sixth  section  of  the  act  of  congress  (July  1, 1862) 
relative  to  the  Union  Pacific  Railroad  Company,  pro- 
vided that  the  government  shall,  at  all  times,  have  the 
preference  in  the  use  of  the  railroad,  '*at  fair  and  rea- 
sonable rates  of  compensation,  not  to  exceed  the  amount 
paid  by  private  parties  for  the  same  kind  of  service.'' 
In  the  case  of  Union  Pac.  Ry.  Co.  v.  U.  S.,  117  U.  S. 
355,  6  Sup.  Ct.  772,  it  was,  in  effect,  held  that  the  ser- 
vice, rendered  by  a  railway  company  in  transporting 
local  passengers  from  one  point  on  its  line  to  another,  is 
not  identical  with  the  service  rendered  in  transporting 
through  passengers  over  the  same  rails. 

A  petition  was  filed  before  the  interstate  commerce 
commission  by  the  Pittsburg,  Cincinnati  &  St.  Louis 
Railway  Company  against  the  Baltimore  &  Ohio  Rail- 
road Company,  seeking  to  compel  the  latter  company  to 
withdraw  from  its  lines  of  road,  upon  w^hich  business 
competition  with  that  of  the  petitioner  was  transacted, 
the  so-called  **party  rates,"  and  to  decline  to  give  such 
rates  in  the  future;  also,  for  an  order  requiring  said 
company  to  discontinue  the  practice  of  selling  excur- 
sion tickets  at  less  than  the  regular  rate.  The  cause 
was  heard  before  the  commission,  which  held  the  so- 
called  **party-rate  tickets,"  in  so  far  as  they  were  sold 
for  lower  rates  for  each  member  of  a  party  of  10  or 
more  than  rates  contemporaneously  charged  for  the 
transportation  of  single  passengers  between  the  same 
points,  constituted  unjust  discrimination,  and  were, 
therefore,  illegal.  The  defendant  company,  refusing 
to  obey  the  mandate  of  the  commission,  the  latter  filed 
a  bill  in  the  circuit  court  of  the  United  States,  for  the 
Southern  district  of  Ohio,  asking  that  the  defendant  be 
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enjoined  from  continuing*  its  violation  of  the  order  of 
the  commission.  The  circuit  court  dismissed  the  bill. 
Some  of  the  observations  made  by  Jackson,  circuit 
judge,  may  well  be  cited.  (43  Fed.  37):  ''Subject  to  the 
two  leading"  prohibitions  that  their  charges  shall  not 
be  unjust  or  unreasonable,  and  that  they  shall  not  un- 
justly discriminate,  so  as  to  give  undue  preference  or 
advantage,  or  subject  to  undue  prejudice  or  disadvan- 
tage, persons  or  traffic  similarly  circumstanced,  the  act 
to  regulate  commerce  leaves  common  carriers  as  they 
were  at  the  common  law,  free  to  make  special  contracts 
looking  to  the  increase  of  their  business,  to  classifj^ 
their  traffic,  to  adjust  and  apportion  their  rates  so  as 
to  meet  the  necessities  of  commerce,  and  generally  to 
manage  their  important  interests  upon  the  same  princi- 
ples which  are  regarded  as  sound,  and  adopted  in  other 
trades  and  pursuits.  Conceding  the  same  terms  of  con- 
tract to  all  persons  equally,  may  not  the  carrier  adopt 
both  wholesale  and  retail  rates  for  its  transportation 
service?"  Again:  "The  English  cases  establish  the 
rule  that,  in  passing  upon  the  question  of  undue  or  un- 
reasonable preference  or  disadvantage,  it  is  not  only 
legitimate,  but  proper,  to  take  into  consideration,  be- 
sides the  mere  differences  in  charges,  various  elements, 
such  as  the  convenience  of  the  public,  the  fair  interests 
of  the  carrier,  the  relative  quantities  or  volume  of  the 
traffic  involved,the  relative  cost  of  the  services,  and  profit 
to  the  company,  and  the  situation  and  circumstances  of 
the  respective  customers  with  reference  to  each  other, 
as  competitive  or  otherwise." 

The  case  was  brought  to  this  court,  and  the  judg- 
ment of  the  circuit  court  dismissing  the  bill  was  aJF- 
firmed.  145  U.  S.  263,  12  Sup.  Ct.  844.  The  court, 
through  Mr.  Justice  Brown,  cited,  with  approi-al, 
passages  from  the  opinion  of  Judge  Jackson  in  the  court 
below,  and,  among  other  things,  said:  "It  is  not  all  dis- 
criminations or  preferences  that  fall  within  the  inhibi- 
tion of  the  statute;  only  such  as  are  unjust  and  unrea- 
sonable." 

Again,  speaking  of  the  sale  of  a  ticket  for  a  number  of 
pass^^ff^^s  at  a  less  rate  than  for  a  single  passenger,  it 
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was  said  :  '*It  does  not  operate  to  the  prejudice  of  the 
single  passeng-er,  who  cannot  be  said  to  be  injured  by 
the  fact  that  another  is  able,  in  a  particular  instance,  to 
travel  at  a  less  rate  than  he.  If  it  operates  injuriously 
to  any  one,  it  is  to  the  rival  road,  which  has  not  adopted 
corresponding-  rates;  but,  as  before  observed,  it  was  not 
the  design  of  the  act  to  stifle  competition,  nor  is  there 
any  leg-al  injustice  in  one  person  procuring  a  particular 
service  cheaper  than  another.  *  *  *  jf  these  tick- 
ets were  withdrawn,  the  defendant  road  would  lose  a 
large  amount  of  travel,  and  the  single-trip  passenger 
would  gain  absolutely  nothing." 

The  conclusions  that  we  draw  from  the  history  and 
language  of  the  act,  and  from  the  decisions  of  our  own 
and  the  English  courts,  are  mainly  these:  That  the  pur- 
pose of  the  act  is  to  promote  and  facilitate  commerce, 
by  the  adoption  of  regulations  to  make  charges  for 
transportation  just  and  reasonable,  and  to  forbid  undue 
and  unreasonable  preferences  or  discriminations;  that, 
in  passing  upon  questions  arising  under  the  act,  the 
tribunal  appointed  to  enforce  its  provisions,  whether 
the  commission  or  the  courts,  is  empowered  to  consider 
fully  all  the  circumstances  and  conditions  that  rea- 
sonably apply  to  the  situation,  and  that,  in  the  exercise 
of  its  jurisdiction,  the  tribunal  may  and  should  con- 
sider the  legitimate  interests  as  well  of  the  carrying 
companies  as  of  the  traders  and  shippers,  and,  in  con- 
sidering whether  any  particular  locality  is  subjected  to 
an  undue  preference  or  disadvantage,  the  welfare  of  the 
communities  occupying  the  localities  where  the  goods 
are  delivered  is  to  be  considered,  as  well  as  that  of  the 

communities  which  are  in  the  locality  of  the 
€omp«mion  Affect-  place  of  shipment;  that  among-  the  circum- 

inf  Kates  to  Be        ^.  i  ^         -..*•  i       i         ^        -i  i 

Considered.  stances  and  conditions  to  be  considered,  as 

well  in  the  case  of  trafl&c  originating  in  for- 
eign ports  as  in  the  case  of  traffic  originating  within 
the  limits  of  the  United  States,  competition  that  affects 
rates  should  be  considered  ;  and  in  deciding  whether 
rates  and  charges  made  at  a  low  rate  to  secure  foreign 
freights,  which  would  otherwise  go  by  other  competi- 


INTERSTATE  COMMERCE  COMMISSION.  125 

Texas  Pacific  R.  Co.  v,  I.  C.  Commission. 

tive  routes,  are  or  are  not  undue  and  unjust,  the  fair  in- 
terests of  the  carrier  companies,  and  the  welfare  of  the 
community  which  is  to  receive  and  consume  the  com- 
modities, are  to  be   considered;  that  if  the 
commission,  instead  of  confiningf  its  action  •f*^"  •' tt«  Cf*- 
to  redressing,  on  complaint  made  by  some  •fcoanieKe. 
particular  person,  firm,  corporation,  or  lo- 
cality, some  specific  disregcird  by  common  carriers  of 
provisions  of  the  act,  proposes  to  promulgate  general 
orders,  which  thereby  become  rules  of  action  to  the 
carrying  companies,  the  spirit  and  letter  of  the  act  re- 
quire that  such  orders  should  have  in  view  the  purpose 
of  promoting  and  facilitating  commerce,  and  the  wel- 
fare of  all  to  be  affected,  as  well  the  carriers  as  the 
traders  and  consumers  of  the  country. 

It  may  be  said  that  it  would  be  impossible  for  the 
commission  to  frame  a  general  order  if  it  were  neces- 
sary to  enter  upon  so  wide  a  field  of  investigation,  and 
if  all  interests  that  are  liable  to  be  affected  were  to  be 
considered.  This  criticism,  if  well  founded,  would  go 
to  show  that  such  orders  are  instances  of  general  legis- 
lation, requiring  an  exercise  of  the  lawmaking  power; 
and  that  the  general  orders  made  by  the  commission  in 
March,  1889,  and  January,  1891,  instead  of  being  regu- 
lations calculated  to  promote  commerce  and  enforce  the 
express  provisions  of  the  act,  are  themselves  laws  of 
wide  import,  destroying  some  branches  of  commerce 
that  have  long  existed,  and  undertaking  to  change  the 
laws  and  customs  of  transportation  in  the  promotion  of 
what  is  supposed  to  be  public  policy. 

This  is  manifest  from  the  facts  furnished  us  in  the 
report  and  findings  of  the  commission,  attached  as  an 
exhibit  to  the  bill  filed  in  the  circuit  court. 

It  is  stated  in  that  report  that  the  Illinois  Central 
Railroad  Company,  one  of  the  respondents  in  the  pro- 
ceeding before  the  commission,  averred  in  its  answer 
that  it  was  constrained,  by  its  obedience  to  the  order  of 
March,  1889,  to  decline  to  take  for  shipment  any  im- 
port traffic;  and,  to  its  great  detriment,  to  refrain  from 
the  business,  for  the  reason  that,  to  meet  the  action  of 
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the  competing"  lines,  it  would  have  to  make  a  less  rate 
on  the  import  than  on  the  domestic  traffic. 

Upon  this  disclosure  that  their  order  had  resulted  in 
depriving  that  company  of  a  valuable  part  of  its  traffic 
(to  say  nothing"  of  its  necessary  effect  in  increasing*  the 
charg-es  to  be  finally  paid  by  the  consumers),  the  com- 
mission, in  its  report,  naively  remarks,  *'This  lets  the 
Illinois  Central  Railway  Company  out."  4  Interst. 
Commerce  Com.  R.  458. 

We  also  learn  from  the  same  source  that  there  was 
competent  evidence  adduced  before  the  commission,  on 
the  part  of  the  Pennsylvania  Railroad  Company,  that 
since  that  company,  in  obedience  to  the  order  of  March, 
1889,  has  charg-ed  the  full  inland  rate  on  the  import 
traffic,  the  road's  business,  in  that  particular,  has  consid- 
erably fallen  off ;  that  the  steamship  lines  have  never 
assented  to  the  road's  charging*  its  full  inland  rates, 
and  have  been  making  demands  on  the  road  for  a 
proper  division  of  the  through  rate ;  that,  if  it  were 
definitely  determined  that  the  road  was  not  at  liberty 
to  charge  less  than  the  full  inland  rate,  the  result 
would  be  that  it  would  effectually  close  every  steam- 
ship line  sailing  to  and  from  Baltimore  and  Philadelphia. 

The  commission  did  not  find  it  necessary  to  consider 
this  evidence,  because  the  Pennsylvania  Railroad  Com- 
pany was  before  it  in  the  attitude  of  having  obeyed  the 
order. 

We  do  not  refer  to  these  matters  for  the  purpose  of 
indicating  what  conclusions  ought  to  have  been  reached 
by  the  commission  or  by  the  courts  below,  in  respect  to 
what  were  proper  rates  to  be  charged  by  the  Texas  & 
Pacific  Railway  Company.  That  was  a  question  of 
fact,  and,  if  the  inquiry  had  been  conducted  on  a  proper 
basis,  we  should  not  have  felt  inclined  to  review  con- 
clusions so  reached.  But  we  mention  them  to  show 
that  there  manifestly  was  error  in  excluding  facts  and 
circumstances  that  ought  to  have  been  considered,  and 
that  this  error  arose  out  of  a  misconception  of  the  pur- 
pose and  meaning  of  the  act. 

The  circuit  court  held  that  the  order  of  January  29, 


INTERSTATE  COMMERCE  COMMISSION.  127 

Texas  Pacific  R.  Co.  v.  I.  C.  Commission. 

1891,  was  a  lawful  order,  and  enjoined  the  defendant 
company  from  carrying  any  article  of  import  trafl&c, 
shipped  from  any  foreign  port,  through  any  port  of 
entry  in  the  United  States,  or  any  port  of  entry  in  a 
foreign  country  adjacent  to  the  United  States,  upon 
through  bills  of  lading,  and  destined  to  any  place 
within  the  United  States,  upon^  any  other  than  the  pub- 
lished inland  tariff  covering  the  transportation  of  other 
freight  of  like  kind  over  its  line  from  such  port  of  en- 
try to  such  place  of  destination,  or  from  charging  or 
accepting,  for  its  share  of  through  rates  upon  imported 
traffic,  a  lower  sum  than  it  charges  or  receives  for  do- 
mestic traffic  of  like  kind,  to  the  same  destination,  from 
the  point  at  which  the  imported  traffic  enters  the  coun- 
try. 

In  treating  the  facts  of  the  case,  the  court  says  :  '*  It 
must  be  conceded  as  true,  for  the  purposes  of  the  pres- 
ent case,  that  the  rates  for  the  transportation  of  traffic 
from  Liverpool  and  London  to  San  Francisco  are,  in 
effect,  fixed  and  controlled  by  the  competition  of  sailing 
vessels  between  these  ports,  and  also  by  the  competi- 
tion of  steamships  and  sailing  vessels  in  connection 
with  railroads  across  the  Isthmus  of  Panama,  none  of 
which  are,  in  any  respect,  subject  to  the  act  to  regulate 
commerce.  It  must  also  be  conceded  that  the  favorable 
rates  given  to  the  foreign  traffic  are,  for  reasons  to 
which  it  is  now  unnecessary  to  revert,  somewhat  remu- 
nerative to  the  defendant ;  and  it  must  also  be  conceded 
that  the  defendant  would  lose  the  foreign  traffic,  by 
reason  of  the  competition  referred  to,  and  the  revenue 
derived  therefrom,  unless  it  carries  at  the  lower  rates, 
and  by  so  doing,  is  enabled  to  get  part  of  it,  which 
would  otherwise  go  from  London  and  Liverpool  to  San 
Francisco,  around  the  Horn,  or  by  way  of  the  Isthmus." 
52  Fed.  187. 

The  circuit  court  did  not  discuss  the  case  at  length, 
either  as  to  its  law  or  facts,  but,  in  effect,  approved  the 
order  of  January  29,  1891,  as  valid,  and  enjoined  the 
defendant  company  from  disregarding  it. 

The  circuit  court  of  appeals  seems  to  have  disap- 
proved of  the  construction  put  on  the  act  by  the  com- 
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mission.  The  lang-uag-e  of  the  court  was  as  follows  : 
'*The  commission  contended  that  the  defendant  had 
violated  the  second  section  of  the  act  to  regulate  com- 
merce, which  prohibits  unjust  discrimination  in  the 
compensation  charged  for  like  and  contemporaneous 
service  in  the  transportation  of  like  kind  of  trafl&c  under 
substantially  similar  circumstances  and  conditions,  and 
had  also  violated  the  third  section,  which  prohibits  any 
undue  or  unreasonable  preference  or  advantage  to  any 
particular  description  of  traffic.  The  defendant  insisted 
that  the  dissimilar  conditions  growing  out  of  the  ocean 
competition  freed  its  conduct  from  the  prohibition  of 
the  statute.  The  commission  held  that  this  class  of 
dissimilar  conditions  was  not  in  the  contemplation  of 
the  statute,  and  ^vas  not  to  be  regarded  in  the  regula- 
tion  of  inland  tariffs  of  rates."  Then,  after  citing  a 
passage  from  the  report  of  the  commission,  the  court 
proceeds  to  say:  '*  Its  conclusion  was  that  foreign  and 
home  merchandise  'under  the  operation  of  the  statute, 
when  handled  and  transferred  bj''  interstate  carriers  en- 
gaged in  carriage  in  the  United  States,  stand  exactly 
upon  the  same  basis  of  equality  as  to  tolls,  charges, 
and  treatment  for  similar  services  rendered.'  This 
rule,  having  been  founded  upon  a  construction  of  the 
statute,  is  a  very  broad  one.  It  is  applicable  to  all  the 
foreign  circumstances  and  conditions  which  affect  rates, 
and  the  question  whether  it  must  be  universally  applied, 
without  regard  to  any  circumstances  which  may  exist 
in  a  foreign  country,  and  whether  dissimilarities,  which 
have  a  foreign  origin,  are  to  be  excluded  from  considera- 
tion under  the  operation  of  the  statute,  is  an  exceedingly 
important  one,  the  ultimate  decision  of  which  may  have 
a  wider  influence  upon  the  interstate  commerce  of  the 
country  than  we  can  foresee.  This  legal  question  was 
not  discussed  in  the  export-rate  case,  which  was  treated 
*as  one  of  practical  policy.'  We  are  not  disposed  to 
pass  authoritatively  upon  this  question,  except  in  a  case 
which  demands  it,  and  in  which  the  effect  of  this  con- 
struction of  the  statute  is  naturally  the  subject  of  dis- 
cussion." 20  U.  S.  App.  6-9,  6  C.  C.  A.  653,  57  Fed. 
948. 
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Having"  thus  intimated  its  dissent  from,  or,  at  least, 
its  distrust  of,  the  view  of  the  commission,  the  court 
proceeded  to  affirm  the  decree  of  the  circuit  court  and 
the  validity  of  the  order  of  the  commission,  upon  the 
ground  that,  even  if  ocean  competition  should  be  re- 
garded as  creating  a  dissimilar  condition;  yet  that  in 
the  present  case  the  disparity  in  rates  was  too  great  to 
be  justified  by  that  condition. 

This  course  proceeded,  we  think,  upon  an  erroneous 
view  of  the  position  of  the  case.  That  question  was 
not  presented  to  the  consideration  of  the  court.  There 
was  no  allegation  in  the  commission's  bill  or  petition 
that  the  inland  rates,  charged  by  the  defendant  company, 
were  unreasonable.  That  issue  was  not  presented. 
The  defendant  company  was  not  called  upon  to  make 
any  allegation  on  the  subject.  No  testimony  was  ad- 
duced by  either  party  on  such  an  issue.  What  the 
commission  complained  of  was  that  the  defendant  re- 
fused to  recognize  the  lawfulness  of  its  order  ;  and 
what  the  defendant  asserted,  by  way  of  defense,  was 
that  the  order  was  invalid,  because  the  commission 
had  avowedly  declined  to  consider  certain  * 'circum- 
stances and  conditions,"  which,  under  a  proper  con- 
struction of  the  act,  it  ought  to  have  considered. 

If  the  circuit  court  of  appeals  were  of  opinion  that 
the  commission,  in  making  its  order,  had  misconceived 
the  extent  of  its  powers;  and  if  the  circuit  court  had 
erred  in  affirming  the  validity  of  an  order  made  under 
such  misconception,  the  duty  of  the  circuit  court  of 
appeals  was  to  reverse  the  decree,  set  aside  the  order, 
and  remand  the  cause  to  the  commission,  in  order  that 
it  mig'ht,  if  it  saw  fit,  proceed  therein  according  to  law. 
The  defendant  was  entitled  to  have  its  defense  consid- 
ered, in  the  first  instance,  at  least,  by  the  commission, 
upon  a  full  consideration  of  all  the  circumstances  and 
conditions  upon  which  a  legitimate  order  could  be 
founded.  The  questions  whether  certain  charges  were 
reasonable  or  otherwise,  whether  certain  discrimina- 
tions were  due  or  undue,  were  questions  of  fact,  to  be 
passed  upon  by  the  commission  in  the  light  of  all  facts 

5  (N.  s.)  A.  &  E.  R.  Cas.— 7 
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duly  alleg-ed  and  supported  by  competent  evidence;  and 
it  did  not  comport  with  the  true  scheme  of  the  statute 
that  the  circuit  court  of  appeals  should  undertake,  of 
its  own  motion,  to  find  and  pass  upon  such  questions  of 
fact,  in  a  case  in  the  position  in  which  the  present  one 
was. 

We  do  not,  of  course,  mean  to  imply  that  the  commis- 
sion may  not  directly  institute  proceedings  in  a  circuit 
court  of  the  United  States,  charging*  a  common  carrier 
with  disregard  of  provisions  of  the  act,  and  that  thus 
it  may  become  the  duty  of  the  court  to  try  the  case  in 
the  first  instance.  Nor  can  it  be  denied  that,  even 
when  a  petition  is  filed  by  the  commission  for  the  pur- 
pose of  enforcing"  an  order  of  its  ow^n,  the  court  is  au- 
thorized to  **hear  and  determine  the  matter  as  a  court 
of  equity,"  which  necessarily  implies  that  the  court  is 
not  concluded  by  the  finding-  or  conclusions  of  the  com- 
mission ;  yet,  as  the  act  provides  that  on  such  hearing 
the  findings  of  fact  in  the  report  of  said  commission 
shall  be  prima  facie  evidence  of  the  matters  therein 
stated,  we  think  it  plain  that  if,  in  such  a  case,  the  com- 
mission has' failed,  in  its  proceedings,  to  give  notice  to 
the  alleged  offender,  or  has  unduly  restricted  its  inqui- 
ries, upon  a  mistaken  view  of  the  law,  the  court  ought 
not  to  accept  the  findings  of  the  commission  as  a  legal 
basis  for  its  own  action,  but  should  either  inquire  into 
the  facts  on  its  own  account,  or  send  the  case  back  to 
the  commission  to  be  lawfully  proceeded  in. 

The  mere  fact  that  the  disparity  between  the  through 
and  the  local  rates  was  considerable,  did  not,  of  itself, 
warrant  the  court  in  finding  that  such  disparity  consti- 
tuted an  undue  discrimination.  Much  less  did  it  justify 
the  court  in  finding  that  the  entire  difference  between 
the  two  rates  was  undue  or  unreasonable,  especially,  as 
there  was  no  person,  firm,  or  corporation  complaining 
that  he  or  they  had  been  aggrieved  by  such  disparity. 

The  decree  of  the  circuit  court  of  appeals  is  reversed. 
The  decree  of  the  circuit  court  is  also  reversed,  and  the 
cause  is  remanded  to  that  court,  with  directions  to  dis- 
miss the  bill. 
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Mr.  Justice  Harlan,  dissenting. 

The  interstate  commerce  act,  as  amended  March  2, 
1889,  requires  every  common  carrier,  subject  to  its  pro- 
visions, to  print  and  keep  open  to  public  inspection 
schedules  showing  its  rates  and  charges  for  the  trans- 
portation of  passengers  and  property.  It  also  requires 
that  such  schedules  **  shall  plainly  state  the  places  upon 
its  railroad  between  which  property  and  passengers 
will  be  carried,  and  shall  contain  the  classification  of 
freight  in  force"  ;  further,  that  any  common  carrier, 
subject  to  the  provisions  of  the  act,  '  *  receiving  freight 
in  the  United  States  to  be  carried,  through  a  foreign 
country  to  any  place  in  the  United  States,  shall  also  in 
like  manner  print  and  keep  open  to  public  inspection, 
at  every  depot  or  office  where  such  freight  is  received 
for  shipment,  schedules  showing  the  through  rates  es- 
tablished and  charged  by  such  common  carrier  to  all 
points  in  the  United  States  beyond  the  foreign  country 
to  which  it  accepts  freight  for  shipment." 

The  act  contains  no  provision  for  printed  schedules, 
to  be  kept  open  to  public  inspection,  of  freight  shipped 
from  a  foreign  country,  not  adjacent  to  this  country,  on 
a  through  bill  of  lading,  and  to  be  carried,  after  it 
reaches  an  American  port,  to  some  place  in  the  United 
States.  I  think  the  reason  for  this,  is  that  congress  did 
not  intend  that  the  rates,  to  be  charged  for  service  by 
carriers  subject  to  the  provisions  of  the  interstate  com- 
merce cict,  should  depend  upon  or  be  affected  by  rates 
established  abroad  for  ocean  transportation. 

The  commission,  thus  interpreting  the  act  of  con- 
gress, and  in  order  that  American  interests  might  not 
be  injuriously  affected  by  freight  arrangements  made 
by  railroad  companies  with  companies  engaged  in  ocean 
transportation,  and  which  were  not  subject  to  our  laws, 
issued,  on  the  23d  day  of  March,  1889,  the  following 
general  order  :  **  Imported  traffic  transported  to  any 
place  in  the  United  States  from  a  port  of  entry  or  place 
of  reception,  whether  in  this  country  or  in  an  adjacent 
foreign  country,  is  required  to  be  taken  on  th^  inland 
tariff  covering  other  freights." 
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Subsequently,  November  29,  1889,  proceedings  were 
commenced  before  the  commission  by  the  petition  of 
the  New  York  Board  of  Trade  and  Transportation 
aguinst  the  Pennsylvania  Railroad  Company,  the  Pitts- 
burg, E^.  Wayne  &  Chicago  Railroad  Company,  and 
the  Pittsburg,  Cincinnati  &  St.  Louis  Railroad  Com- 
pany. 

The  petition  charged  that  those  companies  violated 
the  interstate  commerce  act,  and  were  guilty  of  unjust 
discriminations,  in  that  they  charged  their  regular  tariff 
rates  upon  property  delivered  to  them  at  New  York 
and  Philadelphia  for  transportation  to  Chicago  and 
other  Western  points,  while  charging  rates  much  lower 
for  a  like  contemporaneous  service  under  substantially 
similar  circumstances  and  conditions  when  the  property 
was  or  is  delivered  to  them  at  New  York  or  Philadel- 
phia by  vessels  and  steamship  lines,  under  through  bills 
of  lading  from  foreign  ports  and  foreign  interior  ports, 
issued  under  common  arrangement  between  the  defend- 
ants and  such  vessels  and  steamship  lines  and  foreign 
railroads  for  continuous  carriage  at  joint  rates  from  the 
point  or  port  of  shipment  to  Chicago  and  other  Western 
points  ;  the  defendants'  share  of  such  through  rate  for 
the  inland  transportation  being  lower  than  its  regular 
tariflf  rates,  in  some  cases  as  low  as  50  per  cent,  thereof. 

The  petition  further  charged  that  the  defendants 
failed  to  state  in  their  published  tariffs,  or  in  such 
through  bills  of  lading,  the  inland  charge  separately 
from  the  ocean  and  other  charges,  in  order  to  prevent 
ascertainment  of  the  actual  inland  rates;  that  they  made 
and  gave  undue  and  unreasonable  preferences  and  ad- 
vantages to  persons,  firms,  companies,  corporations,  and 
localities  interested  in  the  transportation  of  imported 
traffic,  from  the  seaboard  under  such  through  bills  of 
lading,  and  had  subjected  persons,  companies,  firms,  and 
corporations,  in  and  about  some  localities,  to  undue  and 
unreasonable  prejudice  and  disadvantage  by  reason  of 
the  higher  rates  charged  to  them  for  like  and  contempor- 
aneous service  under  substantially  similar  circumstances 
and  conditions;  that  there  are  no  conditions  or  circum- 
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stances  relating*  to  the  transportation  of  imported  traffic 
which  justify  any  difference  in  rates  between  imported 
traffic  transported  to  any  place  in  the  United  States 
from  a  port  of  entry,  and  other  traffic  from  such  ports, 
and  that  the  inland  published  tariff  must,  by  law,  be 
the  same  for  all  such  freights. 

In  the  course  of  the  proceedings,  different  commercial 
exchanges  and  chambers  of  commerce  became  co-plaint- 
iffs, and  other  railroads  were  made  defendants. 

It  appears,  from  the  opinion  of  the  interstate  com- 
merce commission,  that  numerous  roads  conformed  to 
the  order  of  March  23,  1889,  and  insisted  that  their  in- 
land rates  were  the  same  for  all  traffic,  whether  domes- 
tic or  imported. 

In  the  progress  of  the  proceedings,  the  Texas  & 
Pacific  Railway  Company  was  brought  before  that  trib- 
unal ;  and  on  the  29th  day  of  January,  1891,  an  order 
was  made,  that  certain  railroad  companies,  including 
the  Texas  &  Pacific  Railway  Company,  should  wholly 
cease  and  desist  from  carrying  any  article  of  import 
traffic,  shipped  from  any  foreign  port,  through  any  port 
of  entry  of  the  United  States,  or  any  port  of  entry  in  a 
foreign  country  adjacent  to  the  United  States,  upon 
through  bills  of  lading,  and  destined  to  any  place  within 
the  United  States,  upon  any  other  than  the  published 
inland  tariff  covering  the  transportation  of  other  freight 
of  like  kind  over  their  respective  lines,  from  such  port 
of  entry  to  such  place  of  destination;  or  at  any  other 
than  the  same  rates  established  in  said  published  inland 
tariff  for  the  carriage  of  other  like  kind  of  traffic,  in  the 
elements  of  bulk,  weight,  value,  and  expense  of  car- 
riage. 

The  present  case  was  commenced  by  the  interstate 
commerce  commission  by  petition  filed  in  the  circuit 
court  of  the  United  States  for  the  Southern  district  of 
New  York  against  the  Texas  &  Pacific  Railway  Com- 
pany. 

A  decree  was  entered  by  that  court,  enjoining  the 
latter  company,  its  board  of  directors,  officers,  agents, 
attorneys,  clerks,  servants,  employees,  and  all  persons 
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claiming-  or  holding*  under  them,  or  either  or  any  of 
them,  from  carrying-  any  article  of  import  traffic,  ship- 
ped from  any  foreign  port,  through  any  port  of  entry 
in  the  United  States,  or  any  port  of  entry  in  a  foreign 
country  adjacent  to  the  United  States,  upon  through 
bills  of  lading,  and  destined  to  any  place  within 
the  United  States,  upon  any  other  than  the  published 
inland  tariff  covering  the  transportation  of  other  freight 
of  like  kind  over  its  line  from  such  port  of  entry  to  such 
place  of  destination;  or  at  any  other  than  the  same  rates 
established  in  said  published  tariff  for  the  carriage  of 
other  like  kinds  of  traffic,  in  the  elements  of  bulk,  weight, 
value,  and  expense  of  carriage;  or  from  carrying  im- 
ported traffic  at  lower  rates  for  like  service  than  the 
defendant  charges  for  like  traffic  originating  in  the  Uni- 
ted States;  or  from  charging  or  accepting,  for  its  share 
of  through  rates  upon  imported  traffic,  a  lower  sum  than 
it  charges  or  receives  for  domestic  traffic  of  like  kind 
to  the  same  destination  from  the  point  at  which  the  im- 
ported traffic  enters  the  country;  or  for  such  share  of 
through  rates  upon  imported  traffic,  any  other  than  the 
rates  established  in  the  defendants'  published  tariff  for 
the  carriage  of  other  like  kind  of  traffic  in  the  elements 
of  bulk,  weight,  value,  distances,  and  expense  of  car- 
riage. 

This  decree  was  affirmed  in  the  court  of  appeals  for 
the  Second  circuit. 

The  record  shows  that  the  rate  in  cents  per  100 
pounds  charged  for  the  transportation  on  through  bills 
of  lading  of  books,  buttons,  carpets,  clothing,  and  ho- 
siery from  Liverpool  and  London,  via  New  Orleans, 
over  the  Texas  &  Pacific  Railroad  and  the  railroads  of 
the  Southern  Pacific  System,  to  San  Francisco,  is  107, 
while  upon  the  same  kind  of  articles — carried,  it  maj^ 
be,  on  the  same  train — the  rate  charged'  from  New  Or- 
leans, over  the  same  railroads,  to  San  Francisco,  is  288. 
The  rate,  in  cents  per  100  pounds,  charged  for  the  trans- 
portation on  through  bills  of  lading  of  boots  and  shoes, 
cashmeres,  cigars,  confectionery,  cutlery,  gloves,  hats 
and  caps,  laces,  linen,    linen   goods,    saddlers'    goods. 
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and  woolen  goods  from  Liverpool  and  London,  via  New 
Orleans,  over  the  same  railroad,  to  San  Francisco,  is 
107,  while  upon  like  goods,  starting  from  New  Orleans, 
and  destined  for  San  Francisco,  over  the  same  line, — 
it  may  be,  on  the  same  train, — ^the  rate  charged  is  370. 
Discrimination,  in  the  matter  of  rates,  is  also  made  by 
the  railroad  company  (though  not  to  so  great  an  extent) 
in  favor  of  blacking,  burlaps,  candles,  cement,  china- 
ware,  cordage,  crockery,  common  drugs,  earthenware, 
common  glassware,  glycerine,  hardware,  leather,  nails, 
soap,  caustic  soda,  tallow,  tin  plate,  and  wood  pulp, 
manufactured  abroad  and  shipped,  on  through  bills  of 
lading,  from  Liverpool  and  London,  via  New  Orleans, 
to  San  Francisco,  and  against  goods  of  like  kind  car- 
ried from  New  Orleans  to  San  Francisco  over  the  same 
railroads. 

These  rates  have  been  established  by  agreement  be- 
tween the  railway  company  whose  line,  with  its  con- 
nections, extends  from  New  Orleans  to  San  Francisco, 
and  the  companies  whose  vessels  run  from  Liverpool  to 
New  Orleans.  And  the  question  is  presented  whether 
the  Texas  &  Pacific  Railway  Company  can,  consistent- 
ly with  the  act  of  congress,  charge  a  higher  rate  for 
the  transportation  of  goods  starting  from  New  Orleans 
and  destined  to  San  Francisco  than  for  the  transporta- 
tion, between  the  same  places,  of  goodsof  the  same  kind 
in  all  the  elements  of  bulk,  weight,  value,  and  expense 
of  carriage,  brought  to  New  Orleans  from  Liverpool 
on  a  through  bill  of  lading,  and  to  be  carried  to  San 
Francisco.  If  this  question  be  answered  in  the  aflBrma- 
tive;  if  all  the  railroad  companies  whose  lines  extend 
inland  from  the  Atlantic  and  Pacific  seaboards  indulged 
in  like  practices, — ^and  if  one  may  do  so,  all  may  and 
will  do  so;  if  such  discrimination  by  American  railways, 
having  arrangements  with  foreign  companies,  against 
goods,  the  product  of  American  skill,  enterprise,  and 
labor,  is  consistent  with  the  act  of  congress, — ^then,  the 
title  to  that  act  should  have  been  one  to  regulate  com- 
merce to  the  injury  of  American  interests,  and  /or  the 
benefit  of  foreign  manufacturers  and  dealers. 
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The  railway  company  insists  that  the  competition 
existing-  between  it  and  the  ocean  lines  running*  between 
Liverpool  and  San  Francisco  via  Cape  Horn  and  the 
Pacific  Ocean,  and  between  Liverpool  and  San  Fran- 
cisco via  the  Isthmus  of  Panama,  compel  it  to  charg-e  a 
higher  rate  from  New  Orleans  to  San  Francisco  for  the 
transportation  of  goods  originating*  at  New  Orleans 
than  on  like  goods  orig-inating*  at  Liverpool  and  des- 
tined to  San  Francisco,  via  New  Orleans  ;  otherwise, 
it  contends,  goods  that  originate  at  Liverpool  would 
fall  into  the  hands  of  its  competitors  in  the  business  of 
transportation.  The  interstate  commerce  commission 
held  that,  in  determining  the  question  before  it,  no 
weight  could  be  attached  to  the  circumstances  arising 
from  the  conduct  of  ocean  lines  by  corporations  or  as- 
sociations who  were  in  no  wise  subject  to  the  provisions 
of  the  act  of  congress  ;  and  that  the  provision,  which 
expressly  forbids  common  carriers  from  making  or 
giving  undue  preferences  or  advantages  in  any  respect 
whatsoever,  was  intended  to  be  so  far  rigid  in  its  nature 
that  it  could  not  be  relaxed  by  reason  of  circumstances 
or  conditions  arising  out  of  or  connected  with  foreign 
countries,  or  that  were  caused  by  agencies  beyond  the 
control  or  supervision  of  the  commission.  The  court 
now  holds  that  the  commission  erred  in  thus  interpret- 
ing the  act  of  congress. 

To  what  common  carriers  does  the  interstate  com- 
merce act  of  1887  apply  ?  24  Stat.  379,  c.  104 ;  25  Stat. 
855,  c.  382.  This  question  is  answered  by  the  first 
section  of  that  act. 

By  that  section,  the  provisions  of  the  act  are  declared 
to  * 'apply  to  any  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by  water 
when  both  are  used,  under  a  common  control,  manage- 
ment or  arrrangement,  for  a  continuous  carriage  or 
shipment,  from  one  state  or  territory  of  the  United 
States,  or  the  District  of  Columbia,  to  any  other  state 
or  territory  of  the  United  States  or  the  District  of  Co- 
lumbia, or  from  any  place  in  the  United  States  to  an 
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adjacent  foreig*!!  country,  or  from  any  place  in  the 
United  States  through  a  foreig^n  country  to  any  other 
place  in  the  United  States,  and  also  to  the  transporta- 
tion in  like  manner  of  property  shipped  from  any  place 
in  the  United  States  to  a  foreign  country  and  carried 
from  such  place  to  a  port  of  transshipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United  States 
and  carried  to  such  place  from  a  port  of  entry  either  in 
the  United  States  or  an  adjacent  foreign  country  :  pro- 
vided, however,  that  the  provisions  of  this  act  shall 
not  apply  to  the  transportation  of  passengers  or  prop- 
erty, or  to  the  receiving,  delivering,  storage  or  hand- 
ling of  property,  wholly  within  one  state,  and  not 
shipi)ed  to  or  from  a  foreign  country  from  or  to  any 
state  or  territory  as  aforesaid."  Again:  "All  charges 
made  for  any  service  rendered  or  to  be  rendered  in  the 
transportation  of  passengers  or  property  as  aforesaid, 
or  in  connection  therewith,  or  for  the  receiving,  deliv- 
ering, storage  or  handling  of  such  property,  shall  be 
reasonable  and  just ;  and  every  unjust  and  unreason- 
able charge  for  such  service  is  prohibited  and  declared 
to  be  unlawful." 

From  this  section  it  is  clear  that  the  Texas  &  Pacific 
Railway  Company  is,  and  that  the  ocean  lines  connected 
with  that  company  are  not,  subject  to  the  provisions  of 
the  act.  This  interpretation  is  supported  by  the  dec- 
laration made  on  the  floor  of  the  senate  by  the  chairman 
of  the  select  committee  which  reported  the  original  bill. 
He  said :  * 'While  the  provisions  of  the  bill  are  made  to 
apply  mainly  to  the  regulation  of  interstate  commerce, 
in  order  to  regulate  such  commerce  fairly  and  effectively, 
it  has  been  deemed  necessary  to  extend  its  application 
also  to  certain  classes  of  foreign  commerce  w^hich  are 
intimately  intermingled  with  interstate  commerce,  such 
as  shipments  between  the  United  States  and  adjacent 
countries  by  railroad,  and  the  transportation  by  rail- 
road of  shipments  between  points  in  the  United  States 
and  ports  of  transshipment  or  of  entry,  when  such 
shipments  are  destined  to  or  received  from  a  foreign 
country  on  through  bills  of  lading.     To  avoid  any  un- 
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certainty  as  to  the  meaning*  of  these  provisions  in  regard 
to  what  may  be  at  the  same  time,  in  some  instances,  state 
and  foreign  commerce,  it  is  expressly  provided  that  the 
bill  shall  not  apply  to  the  transportation  of  property 
wholly  within  the  state  and  not  destined  to  or  received 
from  a  foreign  country. ' ' 

We  have,  then,  an  explicit  declaration  by  congress 
that  the  act  not  only  embraces  common  carriers  of  the 
class  to  which  the  Texas  &  Pacific  Railway  Company 
belongs,  but  that  its  provisions  as  to  rates  apply  to  the 
transportation  of  property  * 'shipped  from  a  foreign 
country  to  any  place  in  the  United  States,  and  carried 
to  such  place  from  a  port  of  entry  either  in  the  United 
States  or  an  adjacent  foreign  country." 

What  is  the  rule  declared  by  congress  in  respect  to 
rates  for  the  transportation  of  property  or  goods  of  the 
kind  just  described  ?  It  is  clearly  defined  by  the  sec* 
ond,  third,  and  fourth  sections,  which  declare  : 

'*Sec.  2.  That  if  any  common  carrier  subject  to  the 
provisions  of  this  act,  shall,  directlj'-  or  indirectly,  by 
any  special  rate,  rebate,  drawback  or  other  device, 
charge,  demand,  collect  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  any  service 
rendered,  or  to  be  rendered,  in  the  transportation  of 
passengers  or  property,  subject  to  the  provisions  of 
this  act,  than  it  charges,  demands,  collects  or  receives 
from  any  other  person  or  persons  for  doing  for  him  or 
them  a  like  and  contemporaneous  service  in  the  trans- 
portation of  a  like  kind  of  traffic  under  substantial Ij^ 
similar  circumstances  and  conditions,  such  common  car- 
rier shall  be  deemed  guilty  of  unjust  discrimination,, 
which  is  hereby  prohibited  and  declared  to  be  unlawful. 

**Sec.  3.  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  make  or 
give  any  undue  or  unreasonable  preference  or  ad\'an- 
fcige  to  any  particular  person,  company,  firm,  corpora- 
tion or  locality,  or  any  particular  description  of  traffic, 
in  any  respect  whatsoever,  or  to  subject  any  particular 
person,  company,  firm,  corporation  or  locality,  or  anj- 
particular  description  of  traffic,  to  any  undue  or  unrea- 
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sonable  prejudice  or  disad\'antag'e  in  any  respect  what- 
soever.    *     *     * 

*'Sec.  4.  That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  charge  or 
receive  any  greater  compensation  in  the  ag-g-regate  for 
the  transportation  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and 
conditions  for  a  shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the  shorter  being 
included  within  the  longer  distance  ;  but  this  shall  not 
be  construed  as  authorizing  any  common  carrier  within 
the  terms  of  this  act  to  charge  and  receive  as  great 
compensation  for  a  shorter  as  for  a  longer  distance  : 
provided,  however,  that  upon  application  to  the  com- 
mission appointed  under  the  provisions  of  this  act,  such 
common  carriers  may,  in  special  cases,  after  investiga- 
tion by  the  commission,  be  authorized  to  charge  less 
for  longer  than  for  shorter  distances  for  the  transpor- 
tation of  passengers  or  property ;  and  the  commission 
may,  from  time  to  time,  prescribe  the  extent  to  which 
designated  common  carriers  may  be  relieved  from  the 
operation  of  this  section  of  this  act." 

I  am  unable  to  find  in  these  sections  any  authority 
for  the  commission,  or  for  a  carrier  subject  to  the  pro- 
visions of  the  act  of  congress,  to  take  into  consideration 
the  rates  established  by  ocean  lines  as  affecting  the 
charges  that  an  American  carrier  may  make  for  the 
transportation  of  property  over  its  routes.  The  trans- 
portation, for  instance,  by  the  Texas  &  Pacific  Rail- 
way Company,  of  boots  and  shoes  from  New  Orleans  to 
San  Francisco  for  A.,  and  the  transportation  of  like 
goods  over  the  same  route  for  B,,  is  *'a  like  and  con- 
temporaneous service"  by  the  carrier  for  each  shipper, 
and  is  performed  under  precisely  the  same  circum- 
stances and  conditions.  A  discrimination  between  A. 
and  B.,  in  respect  of  charges  for  a  like  and  contempo- 
raneous service  in  transporting  the  same  kind  of  prop- 
erty, over  the  same  route,  is  an  unjust  discrimination, 
because  it  necessarily  operates  to  give  that  one,  to  whom 
the  most  liberal  rates  are  given,  an  undue  or  unreason- 
able preference  or  advantage  over  the  others. 
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I  am  unwilling"  to  impute  to  congress  the  purpose  to 
permit  a  railroad  company,  because  of  arrangements  it 
may  make,  for  its  benefit,  with  foreign  companies  en- 
gaged in  ocean  transportation,  to  charge  for  transport- 
ing from  one  point  to  another  point  in  this  country 
goods  of  a  particular  kind,  manufactured  in  this  coun- 
try, three  or  four  times  more  than  it  charges  for  carry- 
ing over  the  same  route,  and  between  the  same  pointe, 
goods  of  the  same  kind  manufactured  abroad,  and  re- 
ceived by  such  railroad  company  at  one  of  our  ports  of 
entry. 

The  fourth  section  of  the  statute  relating  to  long  and 
short  distances,  and  which  authorizes  the  commission, 
in  special  cases,  to  allow  less  to  be  charged  for  longer 
than  for  shorter  distances  for  the  transportation  of  pass- 
engers or  property  over  the  same  route,  does  not  refer 
to  distances  covered  and  services  performed  on  the 
ocean  between  this  country  and  foreign  countries  not 
adjacent  to  this  country,  nor  to  transportation  between 
the  same  points  in  this  country  over  the  same  road. 
When  the  question  is  as  to  rates  for  service  by  a  carrier 
between  two  given  points  in  this  country,  and  in  refer- 
ence to  the  same  kind  of  property,  congress,  I  think, 
intended  that  for  such  "like  and  contemporaneous 
service,"  performed,  as  it  necessarily  is,  under  the 
same  circumstances  and  conditions,  no  preference  or 
advantage  should  be  given  to  any  particular  person, 
company,  firm,  corporation,  or  locality.  Consequently, 
when  goods  are  to  be  carried  from  one  point  in  the 
United  States  to  another,  the  rate  to  be  charged  cannot 
properly  be  affected  by  an  inquiry  as  to  where  such 
goods  originated  or  were  manufactured. 

Congress  intended  that  all  property  transported  by  a 
carrier  subject  to  the  provisions  of  the  act  should  be 
carried  without  any  discrimination  because  of  its  origin. 
The  rule  intended  to  be  established  was  one  of  equality 
in  charges,  as  between  a  carrier  and  all  shippers,  in 
respect  of  like  and  contemporaneous  service  performed 
by  the  carrier  over  its  line,  between  the  same  points, 
without  discrimination  based  upon  conditions  and  cir- 
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cumstances  arising*  out  of  that  carrier's  relations  with 
other  carriers  or  companies,  especially  those  who  can- 
not be  controlled  by  the  laws  of  the  United  States. 

After  referring  to  the  fact  that  goods  originating  in 
a  foreign  country  are  carried  upon  rates  that  are  practi- 
cally fixed  abroad,  and  are  not  published  here,  while 
carriers  governed  by  the  act  of  congress  are  required 
to  publish  their  rates  for  transportation  in  this  country, 
the  commission,  speaking  by  Commissioner  Bragg, 
well  said  :  **  Imported  foreign  merchandise  has  all  the 
benefit  and  advantage  of  rates  thus  made  in  the  foreign 
ports.  It  also  has  all  the  benefit  and  advantage  of  the 
low  rates  made  in  the  ocean  carriage  arising  from  the 
peculiar  circumstances  and  conditions  under  which  it  is 
done.  But  when  it  reaches  a  port  of  entry  of  the 
United  States,  or  a  port  of  entry  of  a  foreign  country 
adjacent  to  the  United  States,  in  either  event  upon  a 
through  bill  of  ladihg,  destined  to  a  place  in  the  United 
States,  then  its  carriage  from  such  port  of  entry  to  its 
place  of  destination  in  the  United  States,  under  the 
operation  of  the  act  to  regulate  commerce,  must  be  un- 
der the  inland  tariflF  from  such  port  of  entry  to  such 
place  of  destination  covering  other  like  kind  of  traffic 
in  the  elements  of  bulk,  weight,  value,  and  of  carriage, 
and  no  unjust  preferences  must  be  given  to  it  in  car- 
riage or  facilities  of  carriage  over  other  freight.  In 
such  case  all  the  circumstances  and  conditions  that  have 
surrounded  its  rates  and  carriage  from  the  foreign  port 
to  the  port  of  entry  have  had  their  full  weight  and 
operation,  and  in  its  carriage  from  a  port  of  entry  to  the 
place  of  its  destination  in  the  United  States,  the  mere 
fact  that  it  is  foreign  merchandise  thus  brought  from  a 
foreign  port  is  not  a  circumstance  or  condition  under 
the  operation  of  the  act  to  regulate  commerce,  which 
entitles  it  to  lower  rates,  or  any  other  preference  in 
facilities  and  carriage  over  home  merchandise,  or  other 
traffic  of  a  like  kind,  carried  by  the  inland  carrier  from 
the  port  of  entry  to  the  place  of  destination  in  the 
United  States  for  the  same  distance  and  over  the  same 
line."     I  concur  entirely  with  the  commission  when  it 
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further  declared:  **One  paramount  purpose  of  the  act 
to  regulate  commerce,  manifest  in  all  its  provisions, 
is  to  give  to  all  dealers  and  shippers  the  same  rates  for 
similar  services  rendered  by  the  carrier  in  transporting 
similar  freight  over  its  line.  Now,  it  is  apparent  from 
the  evidence  in  this  case  that  many  American  manufac- 
turers, dealers,  and  localities,  in  almost  every  line  of 
manufacture  and  business,  are  the  competitors  of  for- 
eign manufacturers,  dealers,  and  localities,  for  supply- 
ing the  wants  of  American  consumers  at  interior  places 
in  the  United  States,  and  that  under  domestic  bills  of 
lading  they  seek  to  require  from  American  carriers  like 
service  as  their  foreign  competitors  in  order  to  place 
their  manufactured  goods,  property,  and  merchandise 
with  interior  consumers.  The  act  to  regulate  commerce 
secures  them  this  right.  To  deprive  them  of  it  by  any 
course  of  transportation  business  or  device  is  to  violate 
the  statute.  Such  a  deprivation  would  be  so  obviously 
unjust  as  to  shock  the  general  sense  of  justice  of  all  the 
people  of  the  country,  except  the  few  who  would  re- 
ceive the  immediate  and  direct  benefit  of  it." 

It  seems  to  me  that  any  other  interpretation  of  the  act 
of  congress  puts  it  in  the  power  of  railroad  companies 
which  have  established,  or  may  establish,  business  ar- 
rangements with  foreign  companies  engaged  in  ocean 
transportation,  to  do  the  grossest  injustice  to  American 
interests.  I  find  it  impossible  to  believe  that  congress 
intended  that  freight,  originating  in  Europe  or  Asia, 
and  transported  by  an  American  railway  from  an  Amer- 
ican port  to  another  part  of  the  United  States,  could  be 
given  advantages  in  the  matter  of  rates,  for  services 
performed  in  this  country,  which  are  denied  to  like 
freight  originating  in  this  country,  and  passing  over 
the  same  line  of  railroad  between  the  same  points.  To 
say  that  congress  so  intended,  is  to  say  that  its  purpose 
was  to  subordinate  American  interests  to  the  inter- 
ests of  foreign  countries  and  foreign  corporations. 
Such  a  result  will  necessarily  follow  from  any  in- 
terpretation of  the  act  that  enables  a  railroad  com- 
pany to  exact  greater  compensation  for  the  transporta- 
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tion'from  an  American  port  of  entry,  of  merchandise 
originating"  in  this  country,  than  is  exacted  for  the 
transportation  over  the  same  route  of  exactly  the  same 
kind  of  merchandise  brought  to  that  port  from  Europe 
or  Asia,  on  a  through  bill  of  lading,  under  an  arrange- 
ment with  an  ocean  transportation  company.  Under 
such  an  interpretation  the  rule,  established  by  congress 
to  secure  the  public  against  unjust  discrimination  by 
carriers  subject  to  the  provisions  of  the  interstate  com- 
merce act,  would  be  displaced  by  a  rule  practically 
established  in  foreign  countries  by  foreign  companies, 
acting  in  combination  with  American  railroad  corpora- 
tions seeking,  as  might  well  be  expected,  to  increase 
their  profits,  regardless  of  the  interests  of  the  public  or 
of  individuals. 

I  am  not  much  impressed  by  the  anxiety  which  the 
railroad  company  professes  to  have  for  the  interests 
of  the  consumers  of  foreign  goods  and  products 
brought  to  this  country  under  an  arrangement  as  to 
rates  made  by  it  with  ocean  transportation  lines.  We 
are  dealing  in  this  case  only  with  a  question  of  rates  for 
the  transportation  of  goods  from  New  Orleans  to  San 
Francisco  over  the  defendant's  railroad.  The  con- 
sumers at  San  Francisco,  or  those  who  may  be  supplied 
from  that  city,  have  no  concern  whether  the  goods 
reach  them  by  way  of  railroad  from  New  Orleans,  or 
by  water  around  Cape  Horn,  or  by  the  route  across  the 
Isthmus  of  Panama. 

Nor  is  the  question  before  the  court  controlled  by 
considerations  arising  out  of  the  tariflF  enactments  of 
congress.  The  question  is  one  of  unjust  discrimination 
by  an  American  railway  against  shippers  and  owners  of 
goods  and  merchandise  originating  in  this  country,  and 
of  favoritism  to  shippers  and  owners  of  goods  and  mer- 
chandise originating  in  foreign  countries.  If  the  posi- 
tion of  the  Texas  &  Pacific  Railroad  Company  be  sus- 
tained, then  all  the  railroads  of  the  country  that  extend 
inland  from  either  the  Atlantic  or  the  Pacific  Ocean 
will  follow  their  example,  with  the  inevitable  result 
that  the  goods  and  products  of  foreign  countries,  be- 
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cause  alone  of  their  foreig*n  orig-in  and  the  low  rates  of 
ocean  transportation,  will  be  transported  inland  from 
the  points  where  they  reach  this  country,  at  rates  so 
much  lower  than  is  accorded  to  American  goods  and 
products,  that  the  owners  of  foreign  goods  and  products 
may  control  the  markets  of  this  country  to  the  serious 
detriment  of  vast  interests  that  have  grown  up  here, 
and  in  the  protection  of  which  against  unjust  discrimi- 
nation all  of  our  people  are  deeply  concerned. 

It  is  said  that  only  boards  of  trade  or  commercial  ex- 
changes have  complained  of  the  favorable  rates  allowed 
by  railroad  companies  for  foreign  freight.  It  seems  to 
me  that  this  is  an  immaterial  circumstance.  So  long  as 
the  questions  under  consideration  were  properly  raised 
by  those  boards  and  exchanges,  it  was  unnecessary  that 
individual  shippers,  producers,  and  dealers  should  in- 
tervene in  the  proceedings  before  the  commission.  But 
I  may  ask  whether  the  interests  represented  by  these 
boards  of  trade  and  commercial  exchanges  are  not  enti- 
tled 'to  as  much  consideration  as  the  interests  of  rail- 
road corporations.  Are  all  the  interests  represented 
by  those  who  handle,  manufacture,  and  deal  in  Ameri- 
can goods  and  merchandise  that  go  into  the  markets  of 
this  country  to  be  subordinated  to  the  necessities  or 
greed  of  railroad  corporations?  As  I  have  already  said, 
congress,  by  enacting  the  interstate  commerce  act,  did 
not  seek  to  favor  any  special  class  of  persons,  nor  any 
particular  kind  of  goods  because  of  their  origin.  It  in* 
tended  that  all  freight  of  like  kind,  wherever  originat- 
ing, should  be  carried  between  the  same  points,  in  this 
country,  on  terms  of  equality. 

It  is  said  that  the  interstate  commerce  commission  is 
entitled  to  take  into  consideration  the  interests  of  the 
carrier.  My  view  is  that  the  act  of  congress  prescribes 
a  rule  which  precludes  the  commission  or  the  courts 
from  taking  into  consideration  any  facts  outside  of  the 
inquiry  whether  the  carrier,  for  like  and  contemporane- 
ous services,  performed  in  this  country  under  substan- 
tially similar  circumstances  and  conditions,  may  charge 
one  shipper  more  or  less  than  he  charges  another  ship* 
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per  of  like  g-oods  over  the  same  route,  and  between  the 
same  points.  Undoubtedly,  the  carrier  is  entitled  to 
reasonable  compensation  for  the  service  it  performs. 
But  the  necessity  that  a  named  carrier  shall  secure  a 
jjarticular  kind  of  business  is  not  a  sufficient  reason  for 
permitting-  it  to  discriminate  unjustly  against  American 
shippers,  by  denying*  to  them  advantag-es  granted  to  for- 
eig^n  shippers.  Congress  has  not  leg'islated  upon  such 
a  theory.  It  has  not  said  that  the  inquiry  whether  the 
carrier  has  been  gixilty  of  unjust  discrimination  shall 
depend  upon  the  financial  necessities  of  the  carrier. 
On  the  contrary,  its  purpose  was  to  correct  the 
evils  that  had  arisen  from  unjust  discrimina- 
tion made  by  carriers  engaged  in  interstate  com- 
merce. It  has  not,  I  think,  declared,  nor  can  I 
suppose  it  will  ever  distinctly  declare,  that  an  American 
railway  company,  in  order  to  secure  for  itself  a  particu- 
lar business,  and  realize  a  profit  therefrom,  may  bur- 
den interstate  commerce  in  articles  originating^  in  this 
country  by  imposing*  higher  rates  for  the  transportation 
of  such  articles  from  one  point  to  another  point  in  the 
United  States  than  it  charg-es  for  the  transportation  be- 
tween the  same  points,  under  the  same  circumstances 
and  conditions,  of  like  articles  orig-inating*  in  Europe, 
and  received  by  such  company  on  a  throug-h  bill  of 
lading-  issued  abroad.  Does  any  one  suppose  that  if  the 
interstate  commerce  bill,  as  originally  presented,  had 
declared,  in  express  terms,  that  an  American  railroad 
company  mig-ht  charg-e  more  for  the  transportation  of 
American  freight  between  two  g'iven  places  in  this 
country  than  it  charged  for  foreign  freight  between  the 
same  points,  that  a  single  leg-islator  would  have  sanc- 
tioned it  by  his  vote?  Does  any  one  suppose  that  an 
American  president  would  have  approved  such  legisla- 
tion? 

Suppose  the  interstate  commerce  bill,  as  originally 
reported,  or  when  put  upon  its  passage,  had  contained 
this  clause:  *  'Provided,  however,  the  carrier  may  charge 
less,  for  transporting-  from  an  American  port  to  any 
place  in  the  United  States  freight  received  by  it  from 

5  (N.  s.)  A.  &  E.  R.  Cas.— 8 
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Europe  on  a  through  bill  of  lading,  than  it  charges  for 
American  freight  carried  from  that  port  to  the  same 
place  for  which  the  foreign  freight  is  destined."  No 
one  would  expect  such  a  bill  to  pass  an  American  con- 
gress. If  not,  we  should  not  declare  that  congress  ever 
intended  to  produce  such  a  result;  especially,  when  the 
act  it  has  passed  does  not  absolutely  require  it  to  be  so 
interpreted. 

Let  us  suppose  the  case  of  two  lots  of  freight  being 
at  New  Orleans,  both  destined  for  San  Francisco,  over 
the  Texas  &  Pacific  Railroad,  and  its  connecting  lines. 
One  lot  consists  of  goods  manufactured  in  this  country; 
the  other,  of  goods  of  like  kind  manufactured  in  Eu- 
rope, and  which  came  from  Europe  on  a  through  bill  of 
lading.     Let  us  suppose,  also,  the  case  of  two  passen- 
gers being  at  New  Orleans  (the  act  of  congress  applies 
equally  to  passengers  and  freight),  both  destined  for 
San  Francisco,  over  the  same  railroad  and  its  connect- 
ing line.     One  is  an  American,  the  other,  a  foreigner 
who  came  from  Europe  upon  an  ocean  steamer  belong- 
ing to  a  foreign  company  that*  had  an  arrangement  with 
the  Texas  &  Pacific  Railroad  Company  by  which  a  pas- 
senger with  a  through  ticket  from  Liverpool  would  be 
charged  less  for  transportation  from  New  Orleans  to 
San  Francisco  than  it  charged  an  American  going  from 
New  Orleans  to  San  Francisco.     The  contention  of  the 
railroad  company  is  that  it  may  carry  European  freight 
and  passengers,  between  two  given  points  in  this  coun- 
try, at  lower  rates  than  it  exacts  for  carrying  American 
freight  and  passengers  between  the  same  points,  and 
yet  not  violate  the  statute,  which  declares  it  to  be  un- 
just discrimination   for  any  carrier,   directly   or  indi- 
rectly, by  any  device,  to  charge,  demand,  collect,  or 
receive  from  any  person  or  persons,  a  greater  or  less 
compensation  for  any  service  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property  than  it 
charges,  demands,  collects,  or  receives  from  3.ny  other 
person  or  persons  for  doing  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
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and  conditions.  And  that  discrimination  is  justified 
upon  the  ground  that  otherwise  the  railroad  company 
will  lose  a  particular  traffic.  Under  existing  leg'isla- 
tion,  such  an  interpretation  of  the  act  of  congress  en- 
ables the  g'reat  railroad  corporations  of  this  country  to 
place  American  travelers,  in  their  own  country,  as  well 
as  American  interests  of  incalculable  value,  at  the  mercy 
of  foreig-n  capital  and  foreig'n  combinations — ^a  result 
never  contemplated  by  the  legislative  branch  of  the  g*ov- 
ernment. 

I  cannot  accept  this  view,  and  therefore  dissent  from 
the  opinion  and  judg'ment  of  the  court. 

I  am  authorized  by  Mr.  Justice  Brown  to  say  that 
he  concurs  in  this  opinion. 

Mr.  Chief  Justice  Fui^IvER,  dissenting-. 

In  my  judgment,  the  second  and  third  sections  of  the 
interstate  commerce  act  are  rigid  rules  of  action,  bind- 
ing* the  commission  as  well  as  the  railway  companies. 
The  similar  circumstances  and  conditions  referred  to  in 
the  act  are  those  under  which  the  traffic  of  the  railways 
is  conducted,  and  the  competitive  conditions  which  may 
be  taken  into  consideration  by  the  commission  are  the 
competitive  conditions  within  the  field  occupied  by  the 
carrier,  and  not  competitive  conditions  arising  wholly 
outside  of  it. 

I  am,  therefore,  constrained  to  dissent  from  the  opinion 
and  judgment  of  the  court. 
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Bennett 

V, 

Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  South  Dakota^  April  7,  i8g6,) 

Killing  of  Stock — Conflict  of  Evidence. — In  an  action  ag-ainst  a  rail- 
way company  for  the  alleged  killing  of  stock  the  evidence  was  con- 
flicting, whether  the  animal  was  standing  on  the  track  when  the 
train  was  more  than  one  mile  distant,  and  remained  there  until 
struck,  or  came  suddenly  in  front  of  the  passing*  train;  as  this  was 
a  material  and  controlling  circumstance  in  determining  the  liability 
of  the  railway  company,  it  was  held  that  the  verdict  of  the  jury 
would  not  be  disturbed. 

Harmless  Error. — The  erroneous  admission  of  evidence  not  pre- 
judicial is  not  sufiicient  ground  for  reversing-  a  judgment. 

Appeal   from   Marshall   county  circuit   court.     Af-- 
firmed, 

H.  R.  TuTiier,  for  appellant. 
James  We/ls,  for  respondent. 

Haney,  J.  In  this  action,  plaintiflF  recovered  judg- 
ment for  a  cow  killed  by  one  of  defendant's  engines. 
Defendant  appeals.  But  two  errors  are  assigned  :  (1) 
The  introduction  of  improper  evidence;  (2)  insufficiency 
of  the  evidence  to  sustain  the  verdict.  At  the  trial, 
plaintiff  established  the  killing  and  rested.  Defendant 
showed  that  its  train  was  equipped  with  proper  appli- 
ances, that  it  was  in  charge  of  competent  employees, 
and  attempted  to  show  that  it  was  properly  managed 
at  the  time  of  the  accident.  In  rebuttal,  plaintiff  sought 
to  show  that  it  was  not  properly  managed,  and  that  the 
accident  might  have  been  avoided  by  the  exercise  of 
proper  care.     The  instructions  are  not  before  us.     A 

general   verdict  was   returned  in   favor  of 

plaintiff.     The  animal   was  killed  about  3 

o'clock  in  the  afternoon.     The  conductor  testified  that 

he  did  not  see  the  cow.    The  engineer  called  for  brakes. 


KIIvI^ING  OF   STOCK.  149 

Bennett  v.  Chicago  M.  &  St.  P.  Ry.  Co. 

Were  running*  about  25  miles  an  hour  when  signal  for 
brakes  was  given  in  such  manner  as  that  he  wanted 
them  real  bad.  Was  in  mail  department.  Rushed  out 
on  platform ;  both  brakemen  were  then  at  brakes. 
Then  they  got  signal  to  release  brakes,  and  passed 
place  where  cow  was  struck,  but  did  not  know  they 
had  struck  her  until  they  reached  Britton.  The  engi- 
neer testified  that  he  had  been  a  locomotive  engineer 
for  defendant  seven  or  eight  years.  They  were  run- 
ning 25  miles  an  hour.  He  was  on  the  watchout.  Saw 
the  cow  come  upon  the  track  ahead  of  the  engine. 
Knocked  her  off.  He  reversed  the  engine  at  the  time 
he  saw  her  coming  on  the  track.  She  was  about  15 
rods  away  when  he  first  saw  her  coming  up  the  bank 
and  coming  upon  the  track.  He  was  at  that  time  at  his 
station,  on  the  lookout.  Train  did  not  stop.  The  cow 
came  up  the  fill  from  the  ditch  on  the  track  suddenly  in 
front  of  the  engine.  He  whistled  for  brakes  first,  then 
reversed  engine,  and  then  gave  alarm  for  stock.  Was 
13  or  14  rods  from  cow  when  he  reversed.  When  run- 
ning at  such  rate  of  speed  you  come  suddenly  upon 
stock.  It  is  the  duty  of  engineer,  in  some  cases,  to  put 
on  steam,  instead  of  reverse  engine.  When  positively 
there  is  no  chance  of  stock  getting  off,  you  do  not  re- 
verse. If  this  cow  had  been  standing  on  the  track  at 
the  point  where  struck,  he  could  have  seen  her  for  two 
miles.  That  day,  at  that  point,  running  at  25  miles  an 
hour,  with  all  train  men  doing  their  best  to  stop  the 
train,  that  train  could  have  been  stopped  at  about  a 
quarter  of  a  mile  from  the  time  he  called  for  brakes. 
The  fireman  testified  that  immediately  prior  to  sound- 
ing call  for  brakes  the  engineer  was  at  his  station,  and 
on  the  lookout.  Charles  Bennett  testified  in  rebuttal, 
that  he  saw  the  cow  standing  on  the  track  when  the 
train  was  a  mile  and  a  half  away,  and  she  stood  there 
until  the  train  came  up  and  knocked  her  off.  Ed. 
Thieman  testified,  in  rebuttal,  that  he  saw  the  cow  on 
the  track  before  he  saw  the  train.  Saw  the  cow  on  the 
track  when  he  saw  the  train  a  mile  and  a  half  away. 
Could  not  tell  whether  she  remained  on  the  track  until 
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struck.     When  he  saw  her,  she  was  eating  grass  be- 
tween the  ties. 

Assuming,  without  deciding,  that  it  was  not  the  en- 
gineer's duty  to  keep  a  lookout  for  cattle — the  view 
most  favorable  to  appellant — it  was  unquestionably  his 
duty  to  use  all  reasonable  means  to  prevent  striking 
the  cow  after  he  first  saw  her  upon  the  track.  He 
says  if  she  was  on  the  track,  he  could  have  seen  her 
when  the  train  was  two  miles  distant,  and  that  the  train 
could  have  been  stopped  in  one-quarter  of  a  mile  after 
calling  for  brakes.  He  was  at  his  station,  and  on  the 
lookout.  Two  witnesses  testify,  the  animal  was  on  the 
track  when  the  train  was  a  mile  and  a  half  distant ;  one, 
that  it  remained  there  until  struck  by  the  engine.  If 
the  jury  believed  this  testimony,  they  were  entirely 
justified  in  concluding  the  engineer  did  not  signal  for 
brakes  when  he  first  saw  the  cow,  as  he  must  have 
seen  her  while  running  more  than  a  mile;  and' they 
were  warranted  in  concluding  there  was  ample  time  in 
which  to  stop  the  train,  after  the  cow  was  first  seen  on 
the  track,  and  before  the  accident  happened.  They  were 
at  liberty  to  discredit  his  positive  statement  relative  to 
calling  for  brakes  when  he  first  saw  the  cow  on  the 
track,  if  they  believed  other  evidence  in  the  case  estab- 
lished the  existence  of  circumstances  inconsistent  with, 
and  which  made  improbable,  such  statement.  Light- 
house V.  Railway  Co.,  3  S.  D.  518,  54  N.  W.  320. 

Whether  this  animal  was  standing  on  the 
Sli'eUf  BrMeiiee.  track  wheu  the  train  was  more  than  a  mile 

distant,  and  remained  until  struck,  or  came 
suddenly  in  front  of  the  passing  train,  was  a  material 
and  controlling  circumstance,  concerning  which  the 
evidence  was  conflicting.  There  was  legal  evidence 
which  fairly  warrants  the  verdict.  It  should  not  be 
disturbed.  Jeansch  v.  Lewis,  1  S.  D.  609,  48  N.  W. 
128 ;  Baker  v.  Baker,  2  S.  D.  261,  49  N.  W.  1064 ; 
Cannon  v.  Deming,  3  S.  D.  421,  53  N.  W.  863 ;  Brew- 
ing Co.  V.  Mielenz,  5  Dak.  136,  37  N.  W.  728. 

Frank  Ferris,  called  by  plaintiff  in  rebuttal,  testified: 
**  My  age  is  62  years.     I  am  a  farmer.     I  ran  a  locomo- 
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tive  engfine  a  little  over  22years.  It  has  been  10  years 
since  I  ran  an  eng'ine."  The  witness  was  then  inter- 
rogated by  plaintiff's  counsel  as  follows  :  '*  Supposing* 
a  train  was  running  at  the  rate  of  25  miles  an  hour, 
and  an  animal  suddenly  came  upon  the  track  in  front  of 
the  eng'ine,  say  100  or  150  feet,  and  in  the  judgment  of 
the  engineer  he  would  inevitably  strike  it,  what  is  the 
proper  thing  for  the  engineer  to  do,  under  the  circum- 
stances, for  the  safety  of  his  passengers  and  the  safety 
of  his  train?"  To  which  defendant  objected,  for  the 
reason  that  it  was  incompetent,  irrelevant,  and  imma- 
terial, and  that  witness  is  not  shown  competent  to  an- 
swer the  same,  and  that  the  question  is  hypothetical, 
and  there  is  no  evidence  on  which  to  base  such  a  ques- 
tion. The  objection  being  overruled,  the  witness  an- 
swered as  follows :  **  In  cases  of  that  kind,  if  they  were 
too  near  to  stop,  he  would  increase  his  speed,  and  throw 
the  stock  from  the  track.  In  trying  to  stop  the  train 
when  the  train  is  running  that  fast,  you  are  more  liable 
to  knock  the  stock  ahead  on  the  track,  and  run  over 
them,  than  you  are  to  knock  them  clear  of  the  track." 
Permitting  this  answer  could  not  have  prejudiced  de- 
fendant, ite  engineer  having  given,  without  objection, 
substantially  the  same  testimony.  If  there  was  error, 
it  was  harmless,  and  not  reversible.  The  same  witness 
was  asked  this  question  :  '*  What  is  your  ex-  „  .  „ 
perience  as  an  engmeer  m  regard  to  animals 
being  scared  from  the  track  ?  Ordinarily,  will  not  a 
proper  use  of  the  alarm  whistle  scare  animals  from  the 
track,  especially  cattle?"  To  which  the  defendant 
objected  as  being  irrelevant,  incompetent,  and  immate- 
rial. The  objection  being  overruled,  the  witness  an- 
swered as  follows  :  '*More  especially,  cattle  run  from 
the  track.  Horses  or  mules  are  not  so  apt  to  leave  the 
track  as  cattle."  Twenty-two  years'  experience  as  a 
locomotive  engineer  certainly  qualified  this  witness  to 
testify  concerning  the  ordinary  effect  of  a  stock  alarm. 
It  being  disputed  that  any  was  given,  the  usual  effect 
of  such  an  alarm  was  a  proper  matter  for  the  jury  to 
consider,   in  connection  with  all  the  evidence,   in  de- 
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termining  what  actually  took  place  at  the  time  of  the 
accident.  The  eflFect  of  the  answer,  possibly  more 
favorable  to  defendant  than  plaintiflF,  must  have  been 
slight,  but  its  weight  was  for  the  jury,  not  the  court. 
It  was  properly  received.  The  judgment  of  the  circuit 
court  is  afl&rmed. 


SCIIURR 

Omaha  &  St.  L.  Ry.  Co. 

{Supreme  Court  of  Iowa ^  May  21,  i8g6,) 

Railway  Not  Liable  for  Stock  Killed  During  Receivership. — A  rail- 
way company  whose  road  is  being  operated  by  a  receiver  is  not  ren- 
dered liable  for  stock  killed  on  its  right  of  way  during  such  receiver- 
ship by  reason  of  a  state  statute  providing  that  any  corporation  op- 
erating a  railway  shall,  in  certain  cases,  be  liable  for  stock  killed 
on  its  right  of  way. 

Appeal  from  Fremont  county  district  court.  Re- 
versed, 

Theodore  Sheldon,  for  appellant. 
C  S,  Keenmi,  for  appellee. 

Robinson,  J.  In  the  night  of  July  22,  1893,  horses 
and  colts  of  the  plaintiff  were  injured,  and  some  were 
killed,  while  on  the  right  of  way  of  the  defendant's 
railway  in  Mills  county.  Within  30  days  after  the  ac- 
cident occurred,  a  notice  in  writing,  addressed  to  the 
defendant,  accompanied  by  an  affidavit  showing  the  in- 
juries inflicted,  and  the  pecuniary  loss  sustained  by  the 
plaintiflF,  was  served  on  an  agent  in  charge  of  a  station 
on  the  defendant's  road  in  Mills  county.  It  does  not 
appear  that  any  attention  was  given  to  the  notice.  The 
accident  occurred  at  a  point  where  the  right  to  fence 
the  right  of  way  existed,  and  where  it  had  been  fenced; 
but  there  was  evidence  which  tended  to  show  that  a 
gate  in  the  fence  was  in   bad  condition,  and  that  the 
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stock  had  entered  throug-h  it  onto  the  right  of  vrTiy.  The 
verdict  and  judgment  were  for  double  the  amount  of 
che  loss  sustained  by  the  plaintiff.  The  defendant  de- 
nies liability,  on  the  ground  that  at  the  time  of  the  acci- 
dent it  did  not  have  control  of  the  road,  and  that  it  was 
then  being  operated  by  J.  F.  Barnard  as  receiver,  ap- 
ix>inted  by  the  circuit  court  of  the  United  States  for  the 
Southern  district  of  Iowa.  It  is  shown  without  conflict 
in  the  evidence  that  Barnard  was  appointed  receiver  of 
the  road  in  June,  1893,  that  he  was  operating  it  at  the 
time  of  the  accident,  and  that  the  defendant  had  not 
operated  it  since  the  preceding  month.  The  question 
we  are  required  to  determine  is  whether,  under  the  facts 
stated,  the  defendant  is  liable,  under  section  1289  of 
the  Code  for  the  loss  sustained  by  the  plaintiff  and  for 
the  statutory  penalty.  The  receiver  was  not  the  agent 
of  the  defendant,  but  acted  under  the  direction  and  con- 
trol of  the  court  which  appointed  him.  Although  the 
defendant  owned  the  property  of  which  he  had  charge, 
it  had  no  voice  in  its  management,  and  could  not  select 
or  direct  the  employees  who  operated  it.  It  is  well  set- 
tled that  a  railway  company,  "in  the  absence  of  a  statute 
imposing  liability,  is  not  answerable  for  injuries  result- 
ing from  the  mistakes  or  negligence  of  a  receiver  or  his 
agents  while  operating  the  road."  Godfrey  v.  Railway 
Co.,  116  Ind.  30,  18  N.  E.  61;  State  v.  Wabash  Ry. 
Co.,  115  Ind.  466,  17  N.  E.  909;  Metz  v.  Railroad  Co., 
58  N.  Y.  66;  Railroad  Co.  v,  Stringfellow,  44  Ark.  322; 
Railroad  Co.  v.  Borough,  72  Tex.  Ill,  10  S.  W.  711; 
Murphy  v.  Holbrook,  20  Ohio  St.  145;  Thurman  v. 
Railroad  Co.,  56  Ga.  376;  High,  Rec.  §  396.  This  ac- 
tion was  brought  under  the  provisions  of  section  1289 
of  the  Code,  which  are  as  follows:  *'Any  corporation 
operating  a  railway,  that  fails  to  fence  the  same  against 
live  stock  running  at  large  at  all  points  where  such 
right  to  fence  exists,  shall  be  liable  to  the  owner  of  any 
such  stock  injured  or  killed  by  reason  of  the  want  of 
such  fence  for  the  value  of  the  property  or  damage 
caused.  *  *  *  And  in  order  to  recover,  it  shall  only 
be  necessarj''  for  the  owner  to  prove  the  injurj'^  or  de- 
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struction  of  his  property;  and,  if  such  corporation  fails 
to  pay  the  value  of  or  damagfe  done  to  any  such  stock 
within  thirty  daj^s  after  such  notice  in  writing-,  accom- 
panied by  an  affidavit  of  such  injury  or  destruction,  has 
been  served  on  any  officer,  station  or  ticket  agent,  em- 
plo)^ed  in  the  management  of  the  business  of  the  cor- 
poration in  the  county  where  the  injury  complained  of 
was  committed,  such  owner  shall  be  entitled  to  recover 
double  the  value  of  the  stock  killed  or  damage  caused 
thereto. ' '  The  question  presented  to  us  is  not  an  open 
one  in  this  state.  In  Brockert  v.  Railway  Co.,  82  Iowa, 
370, 47  N.  W.  1026,  the  liability  of  a  railway  company  un- 
der that  section,  for  injuries  to  live  stock  inflicted  while 
the  railway  was  being  operated  by  a  receiver,  was  con- 
sidered at  some  length,  and  it  was  held  that  it  w^  not 
liable  in  any  action  like  this.  Whether  it  could  be  made 
liable  in  any  case  was  not  decided.  The  rule  of  that 
case  is  decisive  of  this.  The  appellee  claims  that  the 
receiver  is  a  party  to  this  action,  but  it  is  clear  that  he 
is  not.  The  Omaha  &  St.  Louis  Railway  Company 
alone  is  named  as  the  defendant.  It  is  true,  the  peti- 
tion states  that  the  stock  was  injured  while  the  railway 
of  the  defendant  was  being  operated  by  a  receiver,  but 
it  also  alleges  that  the  train  which  caused  the  injury 
was  under  the  control  of  the  employees  of  the  defend- 
ant; that  the  accident  was  caused  by  the  negligent  hand- 
ling of  the  train  and  by  the  failure  of  the  defendant  to 
fence  its  right  of  way;  that  the  notice  and  affidavit  con- 
templated by  the  statute  were  served  on  an  agent  of  the 
defendant,  and  that  in  consequence  of  its  failure  to  pay 
the  loss  within  30  days  from  such  service,  the  plaintiff 
is  entitled  to  recover  double  the  amount  of  his  loss. 
The  cause  of  action  is  stated  as  against  the  defendant, 
and  there  is  no  ground  for  claiming  that  the  receiver  is 
a  party  to  the  suit.  He  did  not  appear  to  it,  and  the  only 
answer  filed  was  in  the  name  of  the  Omaha  &  St.  Louis 
Railway  Company.  The  charge  of  the  court  to  the 
jury  did  not  authorize  a  recovery  against  the  receiver, 
and  the  case  was  tried  throughout  by  the  plaintiff  on 
the  theory  that  the  railway  company  was  liable;  and  the 
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defendant  in  its  answer,  and  by  motions  and  requests 
for  instructions,  denied  liability,  and  insisted  that  the 
statutory  notice  was  not  served  on  any  of  its  agents, 
but  upon  an  ag*ent  of  the  receiver,  and  that  a  cause  of 
action  against  it  had  not  been  shown.  Therefore,  the 
defendant  has  not  waived  its  rig*ht  to  insist  upon  the  ob- 
jections now  made.  So  far  as  we  are  advised,  the  rail- 
way of  the  defendant  was  being*  operated  by  the  receiver 
when  this  cause  was  tried  in  the  district  court;  and  noth- 
ing to  make  the  defendant  reponsible  for  liabilities  in- 
curred by  the  receiver  is  shown.  The  judgment  of  the 
district  court  is  reversed. 


NOTES. 

Liability  of  Company  Where  Road  is  in  the  Hands  of  a  Receiver. — 
The  receiver  in  g-eneral  is  held  not  to  be  the  agent  of  the  company ; 
and  therefore,  the  company  is  not  liable  for  the  torts  or  contracts  of 
the  receiver.  Metz  v,  Buffalo  etc.,  R.  Co.,  58  N.  Y.  61 ;  Rogers  i'. 
Wheeler,  43  N.  Y.  598 ;  Meriv.  v,  Holbrook,  20  Ohio  St.  131  ;  Safford 
V,  People,  85  111.  558 ;  Ohio,  etc.,  R.  Co.  v,  Davis  23  Ind.  553  ;  Ryan 
z'.  Hayes,  62  Tex.  42;  Ohio,  etc.,  R.  Co.  v,  Anderson,  10  111.  App. 
313 ;  Schuller  v,  Hudson  R.  R.  Co.,  38  Barb.  (N.  Y.)  653  ;  Weayant  v, 
N.  Y.,  etc.,  R.  Co.  3  Duer,  N.  Y.,  360;  Felton  v,  Deall,  22  Vt.  170  ; 
I^add  V,  Chotard,  Miner  Ala.  366;  Wiswall  v,  Sampson,  14  Howard, 
U.  S.  52;  Klein  v,  Jewett,  26  N.  J.  Equity  474 ;  Metz  v,  Buffalo,  etc., 
R.  Co.  58  N.  Y.  61 ;  Ex  parte  v.  Brown  15  S.  C.  518 ;  9  Am.  &  Eng. 
R.  Cas.  723.  See  however,  Bartlett  v,  Kein  50  N.  J.  L.  260,  35  Am. 
&  Eng*.  R.  Cas.  15 ;  Pennsylvania  R.  Co.  v,  Jones  155  U,  S.  333 ;  2 
Am.  6l  Eng.  R.  R.  Cas.  389. 
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Pyle 

V. 

Clark  et,  al. 
Wright 

V. 

Sambt: 

(Circuit  Court  Utah,  July  /j,  iS^6.) 

Negligence — Duty  of  Court. — It  is  not  necessary  to  leave  it  to  a 
jury  to  say  whether  an  average  prudent  man  would  look  and  listen 
for  an  approaching  train  before  attempting  to  cross  a  railway.  It 
is  the  duty  of  the  court  to  declare  that  the  failure  to  look  and  listen 
is  negligence. 

Accident  at  Crossing — Negligence. — A  person  about  to  cross  a 
railroad  looked  up  the  track,  and  seeing  no  train,  for  one  and  one- 
half  minutes  watched  an  engine  moving  on  the  track  nearest  him, 
and,  not  looking  up  the  track  again,  attempted  to  cross,  and  was 
struck  and  injured  by  a  train  from  that  direction.  Held,  that  he 
was  guilty  of  such  negligence  as  to  prevent  a  recovery  for  his  in- 
juries. 

Guest  not  Liable  for  Driver's  Negligence. — A  guest  who  is  rid- 
ing in  a  private  conveyance  and  is  injured  by  being  struck  by  a 
train,  through  the  negligence  of  the  driver,  neither  his  servant  nor 
his  agent,  is  not  liable  for  the  driver's  negligence,  nor  is  the  same 
duty  of  watchfulness  imposed  upon  him. 

These  were  two  suits  brought,  respectively,  by 
Georg-e  M.  Pyle  and  A.  E.  Wright,  against  S.  H.  H. 
Clark  and  others,  receivers  of  the  Union  Pacific  Rail- 
way Company,  to  recover  damag'es  for  personal  injuries 
incurred  by  an  accident  at  a  railroad  crossing.  In  the 
case  of  Pyle,  the  court  directed  a  verdict  for  defendants, 
but  refused  to  so  direct  in  the  case  of  Wright,  and  the 
jury  found  for  plaintiflF.  Both  cases  were  heard  on 
motion  for  new  trial. 

Eva7is  &  Rog'erSy  for  plaintiffs. 

Williamsy  Va7i  Cott  &  Sutherland^  for  defendants. 
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Marshal,   District  Judg-e.      By  stipulation,  these 
cases   were  tried  together.      On   July   13,    1895,   the 
plaintiflFs  were  injured  in  a  collision  with  a  train  opera- 
ted by  defendants  as  receivers  of  the  Union  Pacific 
Railway.     The  collision  occurred  at  the  in- 
tersection  of  Second  North  and  Fourth  West 
streets  in  Salt  Lake  City.      There  were  two  railwa)^ 
tracks  in  Fourth  West  street,  extending-  from  a  point 
south  of  the  place  of  accident  to  a  point  about  two-fifths 
of  a  mile  north  of  that  place.     The  centers  of  these 
tracks  were  14  feet  apart.     The  eastern  track  was  about 
45  feet  from  the  east  street  line.     At  a  point  two-fifths 
of  a  mile  north  of  the  place  of  accident,  the  west  track 
curved  to  the  west  and  departed  from  the  street.     At 
about  the  same  point  the  east  track  was  slightly  deflected 
to  the  west  until  it  was  on  a  line  with  the  southern  por- 
tion of  the  west  track,  from  which  point  it  continued  a 
a  straight  track  to  a  hill,  a  distance  of  about  a  mile. 
The  west  track  was  the  main  line  of  the  railway.     The 
east  was  a  spur  track  to  some  limestone  quarries.     The 
plaintiflFs  lived  in  Buena  Vista,  Colo.     They  were  go- 
ing to  Oregon,  with  the  intention  of  settling  there  if 
they  liked  the  country.     They  traveled  in  a  two-horse 
spring  wagon.     Both  wagon  and  horses  belonged  to 
Pyle,  who  was  a  livery  stable  keeper.     The  plaintiflf 
Wright,  a  physician,  was,  at  the  time  of  the  accident, 
riding  on  the  front  seat  with  Pyle,  who  was  driving 
and  sitting  on  the  north  side  of  the  wag-on.     The  evi- 
dence does  not  show  whether  Dr.  Wright  was  a  gratui- 
tous passenger,  nor,  indeed,  any  relation  between  Pyle 
and  him,  other  than  the  fact  that  they  were  both  going 
to  Oregon  in  search  of  a  place  to  locate,  and  that  Wright 
was  riding  in  Pyle's  wagon.     At  about  4  o'clock  in  the 
afternoon  of  July  13,  1895,  the  plaintiflFs  drove  west 
along  Second  North  street.      They  saw  the  railway 
track,  drove  within  about  50  feet  of  it,  and  stopped, 
their  attention  being  attracted  by  a  switch  engine  run- 
ning on  the  spur  track.     This  engine  finally  stopped  a 
few  feet  south  of  Second  North  street.     Pyle  then  drove 
within  12  to  14  feet  of  the  spur  track,  where  he  again 
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stopped.  He  then  looked  to  the  north,  and  testifies  that 
he  had  a  clear  view  along-  the  street  for  a  mile,  and  saw 
the  spur  track  proceeding  for  that  distance  to  the  north, 
where  it  seemed  to  stop  at  a  hill.  From  this  he  became 
satisfied  that  no  train  was  coming*  from  the  north.  He 
then  \vatched  the  switch  eng*ine  for  about  a  minute,  or 
a  minute  and  a  half,  and,  without  aguin  looking*  to  the 
north,  drove  upon  the  track.  When  the  wagon  reached 
the  west  track,  it  was  hit  by  a  passenger  train,  from 
the  north,  inflicting  serious  injuries  on  the  plaintiflFs. 
Several  witnesses  for  both  plaintiffs  and  defendants  es- 
timated the  speed  of  this  train  at  various  points  between 
the  place  of  accident  and  the  point  two-fifths  of  a  mile 
north  of  it,  where  the  west  track  departed  from  the 
street.  No  witness  placed  this  speed  at  more  than  15 
miles  an  hour.  A  city  ordinance  made  it  unlawful  to 
run  the  train  within  the  city  at  a  speed  exceeding  8 
miles  an  hour.  There  was  evidence  tending  to  show 
that  the  statutory  signals  for  street  crossings  were  not 
given.  The  court  directed  a  verdict  in  favor  of  the  de- 
fendants in  the  case  of  George  M.  Pyle,  but  refused 
to  so  direct  as  to  the  plaintiff  A.  E.  Wright.  In  the 
latter  case  the  jury  found  for  the  plaintiff,  and  a  motion 
for  a  new  trial  is  made  in  each  case. 

In  Pyle's  case  the  evidence  is  undisputed  that  he  had 
a  clear  view  of  the  track  in  the  direction  of  the  approach- 
ing train  for  more  than  2,000  feet;  that  the  train  was 

about  a  minute  and  a  half  in  traversing  this 
KXeJS!"    distance;  that,  if  he  had  looked  to  the  north 

within  that  period,  he  would  have  seen  the 
train,  and  the  collision  would  have  been  averted.  But 
it  is  said  that  his  attention  was  fixed  on  the  switch 
engine.  When  he  stopped  within  12  or  14  feet  of  the 
track,  he  was  in  no  danger  from  the  switch  engine.  He 
testified  that  his  horses  were  not  frightened,  but  were  so 
gentle  that  he  '*  could  drive  them  right  into  a  train." 
It  was  not  a  case  where  the  negligence  of  the  defendants 
had  placed  him  in  a  position  of  danger,  rendering  the 
exercise  of  cool  judgment  on  his  part  impossible.  He 
stopped  for  the  purpose  of  viewing  the  situation,  and. 
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then  deliberately  refrained  from  looking-  to  the  north, 
for,  at  least,  a  minute,  prior  to  his  attempt  to  cross  the 
track.     The  reason  he  gives  for  his  conduct  is  that  he 
saw  the  straight  track  extending-  for  a  mile,  and  assumed 
that  he  was  safe  from  that  direction.     But  where  he 
stood,  there  were  two  tracks,  and  these,  he  could  see, 
proceeded  for  two-fifths  of  a  mile.     From  there  one 
track  continued  on  its  course.     He  could  not  reasonably 
assume  that  the  other  stopped.     Immediately  to  the  west 
of  the  main  track  was  a  line  of  teleg-raph  poles,  which 
followed  that  track  on  its  curve  from  the  street,  and, 
which,  in  itself,  was  an  indication  of  the  main  line.    To 
this  he  paid  no  attention.     To  the  south  of  him,  and  in 
plain  sig-ht,  several  switch  tracks  joined  the  two  princi- 
pal tracks;  and  he  had  no  right  to  assume  that  similar 
tracks  did  not  join  the  main  track  to  the  north  of  him. 
The   railway  track   is,  itself,  a  sign   of   danger,  and 
travelers  along  the  highway,  before  crossing  the  track, 
are  required  to  look  and  listen  for  approaching  trains. 
If  they  fail  to  do  so,  and  are  thereby  injured,  their  own 
conduct  is  condemned  as  negligent,  and  precludes  a  re- 
covery.    It  is  not  necessary  to  leave  such  a  case  to  the 
jury,  as  the  standard  fixed  by  the  law  is  one  of  specific 
acts,  rather  than  the  generality  that  the  conduct  re- 
quired must  be  that  of  an  ideal  average  prudent  man. 
*'If,  in  the  whole  department  of  unintentional  wrongs, 
the  courts  arrived  at  no  further  utterance  than  the  ques- 
tion of  negligence,  and  left  every  case,  without  rudder 
or  compass,  to  the  jury,   they  would  simply  confess 
their  inability  to  state  a  very  large  part  of  the  law  which 
they  required  the  defendant  to  know,  and  would  assert, 
by  implication,  that  nothing  could  be  learned  by  ex- 
perience.    But  neither  courts  nor  legislatures  have  ever 
stopped  at  that  point.     From  the  time  of  Alfred,  to  the 
present  day,  statutes  and  decisions  have  busied  them- 
selves with  defining  the  precautions  to  be  taken  in  cer- 
tain familiar  cases;  that  is,  with  substituting  for  the 
vague  test  of  the  care  exercised  by  a  prudent  man,  a 
precise  one  of  specific  acts  or  omissions.     The  funda- 
mental thought  is  still  the  same,  that  the  way  pre- 
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scribed  Is  that  in  which  prudent  men  are  in  the  habit 
of  acting",  or  else  is  one  laid  down  for  cases  where  pru- 
dent  men  mig-ht  otherwise  be  in  doubt."      Holmes, 

Com.  Law,  111.  It  is  especially  in  crossing- 
sjjiifeiiee-Di.tyof  ^^^^  ^j^^^  ^j^j^  p^ocess  of  substitution  is  best 

shown.  If  the  circumstances  are  unambigu- 
ous, it  is  now  well  settled  that  it  is  not  necessary  to 
leave  it  to  a  jury  to  say  if  an  average  prudent  man 
would  look  and  listen  for  an  approaching  train  before 
attempting  to  cross  the  track.  The  common  experience 
has  become  a  part  of  the  law,  and  it  is  the  duty  of  the 
court  to  declare  that  the  failure  to  look  and  listen  is 
neg-ligence.  Railroad  Co.  v,  Houston,  95  U.  S.  697; 
Schofield  V.  Railroad  Co.,  114  U.  S.  615,  5  Sup.  Ct. 
1125;  Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12  Sup. 
Ct.  835;  Elliott  v.  Railway  Co.,  150  U.  S.  245,  14  Sup. 
Ct.  85.  I  do  not  think  that  the  evidence  discloses  any 
reason  for  excepting-  the  plaintiff  Pyle  from  the  opera- 
tion of  this  rule. 

With  respect  to  Dr.  Wright,  a  different  question  is 
presented.  The  attempt  to  cross  the  track  at  the  time 
of  the  collision  was  Pyle's  act,  not  his.     There  is  no 

evidence  that  he  counseled  it,  or  in  any  way 
Driwr"fi<lritieoe«.  concurred  in  it,  save  by  silence.      Pyle  was 

not  his  agent,  and  he  had  neither  the  rig-ht 
nor  the  power  to  substitute  his  judgment  for  Pyle's. 
Bj^  what  principle,  then,  is  he  liable  for  Pyle's  act  ? 
The  doctrine  of  Thorogood  v.  Bryan,  8  C.  B.  115,  as 
to  the  identification  of  a  passeng-er  with  his  carrier,  has 
been  definitely  overruled  in  England  in  Mills  v.  Arm- 
strong, 13  App.  Cas.  1,  and  condemned  by  the  supreme 
court  of  the  United  States  in  Little  v.  Hackett,  116  U. 
S.  366.  The  faqt  that,  in  the  case  at  bar.  Dr.  Wright 
was  riding  in  a  private  conveyance  does  not  aflFect  the 
question.  The  principle  is  that  the  driver  was  not  his 
servant, — that  having  no  right  to  control  his  action,  he 
was  not  liable  for  its  results.  In  Railway  Co.  v.  Eadie, 
43  Ohio  St.  91,  a  girl  of  16,  capable  of  taking-  reason- 
able care  of  herself,  riding*  with  her  father,  who  was 
driving  his  own  horse  and   wagon,  was  injured  by  a 
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collision  with  a  street  car,  caused  by  the  concurring- 
neg-lig-ence  of  her  father  and  the  driver  of  the  car.  The 
court,  after  citing*  many  cases  which  disapproved  of 
Thorog-ood  r.  Bryan,  said : 

"The  foregoing  cases  mostly  relate  to  passengers  by 
public  carriers,  and  when  the  passenger  is  injured  by 
the  neg'lig'ence  of  another  public  carrier  or  of  a  third 
person.  It  only  remains  to  determine  if  a  like  rule  ap- 
plies where  the  plaintiflF  was  a  passenger  in  a  private 
conveyance.  We  think  it  does.  The  plaintiflF  in  the 
case  at  bar  was  in  no  just  sense  the  master,  nor  was 
her  father  her  agent,  or  under  her  control  or  direction. 
In  Puterbaugh  v.  Reasor,  9  Ohio  St.  484,  the  want  of 
ordinary  care  of  plaintiflF's  agent  prevented  his  recovery, 
when  the  ag-ent's  negligence  directly  contributed  to  the 
injury,  thoug^h  the  defendant  was  also  guilty.  But  it 
is  well  settled  that  passengers  in  a  public  conveyance 
are  not  so  liable  for  the  negligence  of  the  employees  of 
the  carrier,  because  they  are  not  the  agents  of  the  pass- 
eng-er.  The  same  reasons  apply  with  equal  force  to  a 
private  carrier.  PlaintiflF's  relation  to  her  father  being 
that  of  a  passeng'er  in  his  wagon,  going  to  their  com- 
mon home,  did  not,  in  law,  make  him  her  servant  or 
ag-ent,  and,  as  such,  responsible  for  his  misconduct." 

To  the  same  effect  are  Robinson  i\  Railroad  Co.,  66 
N.  Y.  11;  Noyes  v,  Boscawen,  64  N.  H.  361;  Town  of 
Albion  V.  Hetrick,  90  Ind.  545;  Dyer  v.  Railroad  Co., 
71  N.  Y.  228;  Nesbit  f.  Town  of  Garner,  75  Iowa,  314. 

But  it  is  said  that  the  law  imposed  on  Dr.  Wright 
the  same  duty  of  watchfulness  that  was*  required  of 
Pyle,  the  driver  of  the  team, — that  Dr.  Wright  should 
have  seen  the  approaching  train  and  have  warned  Pyle 
of  the  dang-er.  I  do  not  think  the  law  fixes  a  standard 
of  specific  acts  for  passengers  in  either  public  or  private 
convejrances.  If  such  a  passeng-er,  as  matter  of  law, 
must  look  and  listen  for  approaching-  trains  before  the 
carrier  crosses  the  track,  it  would  be  negligence  for 
him  to  ride  in  such  a  position  in  the  vehicle  as  to  pre- 
clude his  looking-.  As  said  by  Mr.  Justice  Depue  in 
Railroad  Co.  v,  Steinbrenner,  47  N.  J.  Law,  161-171 : 

5  (N.  S.)  A.  &  E.  R.  Gas.— 9 
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*'Not  only  the  hirer  of  the  coach,  but  also  all  the 
passeng-ers  in  it,  would  be  under  a  constraint  to  mount 
the  box  and  superintend  the  conduct  of  the  driver  in 
the  manag-ement  and  control  of  his  team." 

It  is  matter  of  common  experience  that  passeng'ers  in 
a  vehicle  trust  to  the  driver  to  avoid  the  ordinary  dan- 
gers of  the  road,  and  I  do  not  know  of  any  principle  of 
law  which  requires  them  to  tender  advice,  unless  con- 
scious of  the  driver's  ignorance  or  want  of  care.  If  the 
law  were  otherwise,  there  would  have  been  little  rea- 
son for  inventing  the  doctrine  of  identification,  so  far, 
at  least,  as  the  passengers  of  private  carriers  are  con- 
cerned. In  each  case  it  would  have  been  sufficient  to 
say  that  the  law  required  the  passenger  to  look  out  for 
danger,  and  to  advise  the  driver  of  the  impending  ac- 
cident, that  he  failed  in  that  duty,  and  could  not  recov- 
er. Such  a  doctrine  would  prevent  his  recovery  even 
against  the  negligent  driver,  or  the  driver's  master. 
In  that  case,  equally  with  the  other,  he  would  be  met 
by  the  defense  that  he  also  had  failed  to  look  out  for 
the  danger,  and  was  thereby  guilty  of  contributory 
negligence. 

The  case  of  Peck  v.  Railroad  Co.,  50  Conn.  379, 
would  seem  to  be  the  most  favorable  authoritj'^  for  the 
defendants  on  this  proposition;  but  in  that  case  the  de- 
cision was  finally  rested  on  the  identification  of  the  pas- 
senger with  the  carrier, — a  doctrine  which  it  was  use- 
less to  discuss  if  the  duty  to  look  was  required  of  the 
former.  In  the  case  of  Dean  v.  Railroad  Co.,  129  Pa. 
St.  514,  a  guest  riding  with  the  driver  was  held  pre- 
cluded from  recovering  for  injury  received  in  a  collision 
at  a  railroad  crossing.  The  driver  approached  the 
crossing  at  a  trot, — did  not  stop  or  check  his  horses. 
The  plaintiff  was  familiar  with  the  crossing,  but  failed 
to  warn  the  driver  of  the  danger.  Under  the  doctrine 
of  the  Pennsylvania  courts,  it  was  the  duty  of  the  driv- 
er to  stop,  look  and  listen  before  crossing  the  railway 
line.  The  plaintiff  knew  that  the  driver,  from  igno- 
rance or  inadvertence,  did  not  stop.  After  becoming 
conscious  of  the  driver's  negligence,  it  was  but  reason- 
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able  that  he  should  at  least  have  given  some  warning* 
of  the  danger,  or  be  held  to  have  voluntarily  incurred 
the  risk  of  the  driver's  recklessness.  There  is  nothing 
in  this  case  militating  against  the  views  here  expressed. 
It  is  not  claimed  that  Dr.  Wright  knew  of  the  approach- 
ing train,  or  knew  that  Pyle  failed  to  look  to  the  north 
before  attempting  to  cross  the  railway  line.  He  had  a 
right  to  assume  that  Pyle  would  exercise  ordinary  care 
until  something  occurred  to  give  him  notice  of  Pyle's 
negligence.     The  motion  in  each  case  must  be  denied. 


Smith 
City  &  Suburban  Ry.  Co. 

(Supreme  Court  of  Oregon ^  Sept,  21  j  i8g6,) 

Accident  at  Street  Car  Crossing — Negligence. — One  who,  g-etting- 
oflF  a  street  car  in  the  day  time,  at  a  place  where  the  view  of  the 
track  was  unobstructed  for  some  distance,  passed  hurriedly  along 
and  around  the  rear  end  of  the  car,  across  th^  space  between  the 
car  tracks  from  which  an  approach ing*  car  could  have  been  readily 
seen,  and  on  to  the  track  immediately  in  front  of  an  approaching 
car  without  looking  to  see  where  she  was  going,  or  whether  a  car 
was  approaching,  was  guilty  of  such  contributory  neglig'ence  as  to 
bar  a  recovery  for  injuries  received  by  being  struck  by  such  car. 

Passengers  and  Carriers. — When  a  passenger  steps  from  a  street 
car  to  the  street,  he  becomes  a  mere  traveller  ux>on  the  highway, 
and  the  company  is  not  responsible  to  him  as  a  carrier  for  his  safety 
thereafter. 

Appeal  from  Multnomah  county  circuit  court.    /Pe- 
versed. 

Rufus  Mallory^  for  appellant. 
A .  H.  Tanner,  for  respondent. 

Bean,  J.     This  is  an  action  to  recover  damages  for 
an  injury  caused  by  the  alleged  negligence  of  the  de- 


164  NEGLIGKNCE — CROSSINGS. 

Smith  V,  City  &  S.  Ry.  Co. 

fendant  in  the  operation  and  manag"ement  of  one  of  its 

electric  cars,  and  comes  here  on  an  appeal 
from  a  judg-ment  in  favor  of  the  plaintiff. 
The  defendant's  car  line  on  Morrison  street,  in  the  city 
of  Portland,  consists  of  two  tracks,  about  four  feet 
apart.  The  cars  going-  east  use  the  south,  and  those 
g-oing-  west  the  north,  track.  On  August  11,  1892,  the 
plaintiff  boarded  an  east-bound  car,  intending  to  ride  to 
Union  avenue,  her  destination  being  a  point  thereon 
south  of  Morrison  street.  At  the  time  she  took  passage 
on  the  car  the  conductor  was  requested  to  put  her  off 
at  Union  avenue,  but,  through  some  mistake  or  care- 
lessness, carried  her  by  that  point.  On  the  return  trip 
of  the  car  she  was  safely  landed  in  the  street  at  the  in- 
tersection of  said  avenue,  as  desired,  whereupon  she 
walked  around  the  rear  end  of  the  car  upon  which  she 
had  been  riding,  started  across  the  street,  and,  in  at- 
tempting to  cross  the  south  track,  was  struck  and  in- 
jured by  a  car  going  east.  The  plaintiff's  version  of 
the  accident  is  as  follows:  "I  got  into  the  car,  and 
went  until  they  stopped,  and  told  me  to  get  out. 
He  [the  conductor]  put  me  off  the  car.  I  stepped 
to  one  side  a  little.  He  [the  conductor]  said, 
*This  is  the  place  where  you  get  off,'  and  he 
put  me  off.  He  helped  me  down.  I  turned  myself 
around  to  look,  for  I  felt  like  I  was  turned  around  ; 
did  not  know  which  way  to  go.  Then  I  made 
a  few  steps  eastward,  and  made  a  quick  pass  right 
back  to  the  end  of  the  car,  right  close  to  the  car.  I  saw 
nothing,  and  heard  no  bell.  I  looked  to  see, — I  turned 
around  to  see  where  I  was,  and  when  I  saw  where,  I 
was  going  to  go  up  south.  I  looked  again,  to  see  if  I 
could  see  anything.  Seeing  nothing,  I  thought  now  I 
will  go  past  right  quick,  and,  when  I  passed,  the  car 
looked  as  if  it  was  an  arm's  length  from  me, — ^the  one 
that  hit  me.  I  had  never  seen  it  before  it  was  that  near 
to  me.  Heard  no  bell  or  any  warning  given  to  me  at 
all;  heard  nothing.  My  hearing  is  good.  If  there  had 
been  a  bell  rung,  I  could  have  heard.  My  hearing  is 
pretty  good.     The  car  I  got  out  of  was  still  standing 
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there.  I  waited  a  short  time,  and  it  still  stood  there, 
and,  I  thoug-ht  then,  I  will  g-o  past  behind  the  car.  I 
don't  remember  a  thing*  that  happened  afterwards. 
When  I  saw  the  car  so  near  me,  think  I  made  an  effort 
to  get  out  of  the  way,  but  it  was  so  close  I  could  do 
nothing.  Don't  know  how  the  car  struck  me."  The 
motorman  in  charg'e  of  the  latter  car  says  the  first  time 
he  saw  the  plaintiff,  she  was  about  25  feet  away  from 
the  car.  '*She  stepped  from  behind  the  west-bound 
car  into  the  middle  of  the  track  on  which  my  car  was 
going".  She  stood  in  the  middle  of  the  track  for  a  few 
seconds,  and  looked  very  much  bewildered  and  fright- 
ened. She  then  recovered  herself,  and  started  to  go 
back;  but  it  was  too  late."  The  plaintiff  claims  and 
allegfes  that  her  injury  was  caused  by  the 
negligence  of  defendant  in  running  its  cars  A««Meiit  tt  strMt- 
at  a  dangerous  and  unlawful  rate  of  speed,  i«giii:ei€e. 
in  not  giving  timely  signals  of  its  approach 
to  the  street  crossings,  and  in  not  providing  it  with 
suitable  brakes.  The  defendant  denies  these  allega- 
tions of  negligence  on  its  part,  and  avers  that  the  in- 
jury was  caused  solely  by  the  plaintiff's  own  negligence 
in  attempting  to  cross  the  track  without  looking  or  lis- 
tening for  the  approaching  car.  There  was  sufficient 
evidence  to  go  to  the  jury  on  the  question  of  defendant's 
negligence,  and  the  principal  question  on  this  appeal  is 
the  alleged  error  of  the  trial  court  in  refusing  to  in- 
struct the  jury  that:  **If  plaintiff  failed  to  look  to  see  if 
a  car  was  approaching  before  she  attempted  to  cross  the 
track,  and  by  reason  of  such  failure  stepped  upon  the 
track,  and  was  struck  by  an  approaching  car,  which 
she  could  have  seen  and  avoided  by  looking,  then  she 
was  guilty  of  contributory  negligence,  and  cannot  re- 
cover in  this  action."  That  this  proposed  instruction 
is  good  law,  under  the  facts  of  this  case,  it  seems  to  us, 
can  admit  of  no  reasonable  question.  Counsel  for 
plaintiff  seek  to  justify  the  rulings  of  the  trial  court  by 
claiming  that  the  imperative  rule  for  railway  crossings, 
that  a  traveler  must  look  and  listen,  is  not  applicable  as 
a  hard  and  fast  rule  to  crossings  of  street-car  tracks  in 
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the  public  streets  of  a  city,  but  the  question  of  care  in 
such  cases  is  always  for  the  jury.  Upon  this  subject 
there  is  some  conflict  in  the  decisions,  but  the  doctrine 
which  seems  to  be  supported  by  authority  and  reason, 
at  least  with  reference  to  electric  and  cable  railways,  is 
that  "it  is  presumptively  negligent  on  the  part  of  a 
pedestrian  to  attempt  to  cross  the  track  without  looking- 
or  listening,  when,  if  he  had  looked  and  listened,  he  could 
have  discovered  the  approach  of  the  car  in  ample  time  to 
avoid  injury,"  Booth,  St.  Ry.  Law,  §  312;  Fenton  v. 
Railroad  Co.,  126  N.  Y.  625;  Meyer  v.  Railway  Co.,  6 
Mo.  App.  27;  Scott  v.  Railroad  Co.  (Sup.)  16  N.  Y. 
Supp.  350;  Davenport  v.  Railroad  Co.,  100  N.  Y.  632; 
Carson  v.  Railway  Co.,  147  Pa.  St.  219;  Buzby  z\ 
Traction  Co.,  126  Pa.  St.  559;  Sheets  v.  Railway  Co., 
54  N.  J.  Law  518;  Schultei;.  Railroad  Co.,  44  La.  Ann. 
509.  This  doctrine  is  but  an  application  of  the  uni- 
versal rule  which  requires  due  and  ordinary  care  in 
crossing  a  public  street  as  in  all  other  transactions  of 
life.  It  is  manifestly  dangerous  for  a  pedestrian  about 
to  cross  a  street-car  track  to  omit  to  exercise  his  ordi- 
nary senses,  and  a  failure  to  do  so  is  everywhere  re- 
garded as  negligence  on  his  part.  He  may  not  be 
required  to  stop,  look,  and  listen  before  crossing,  but 
it  is  certainly  necessary  for  him  to  look  where  he  is  go- 
ing, unless  there  is  something  in  the  circumstances  of 
the  case  or  in  his  surroundings  which  will  excuse  him. 
**Even  on  the  sidewalk,  specially  devoted  to  the  use  of 
foot  passengers,"  says  MiTCHElvL,  J.,  "a  man  is  bound 
to  look  where  he  is  going;  and  this  duty  is  still  more 
imperative  when  he  is  about  to  cross  the  middle  of  the 
street,  where  horses,  wagons,  and  cars  have  equal 
rights  with  himself,  and  where  he  is  bound  to  take  no- 
tice of  such  other  rights,  and  to  use  his  own  with  due 
regard  thereto."  Buzby  v.  Traction  Co.,  supra.  In 
the  case  before  us  there  was  nothing  in  the  facts  to  ex- 
cuse the  plaintiff  from  exercising  her  senses.  The  acci- 
dent occurred  in  the  daytime,  at  a  place  where  the  view 
of  the  track  was  not  obstructed  for  a  space  of  three  or 
four  blocks,  except  where  the  car  from  which  she  had 
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just  alighted  would  obstruct  the  vision,  and,  if  she  had 
waited  until  the  car  moved  on,  she  would  have  had  an 
uninterrupted  view  of  this  space.  She  did  not  do  so, 
but,  according"  to  her  own  statement,  passed  hurriedly 
along*  and  around  the  rear  end  of  the  car,  across  the 
space  between  the  two  tracks,  from  which  the  approach- 
ing car  could  readily  have  been  seen,  and  on  to  the 
track  immediately  in  front  of  the  car.  If  she  did  all 
this  without  looking  to  see  where  she  was  going,  or 
whether  a  car  was  approaching,  she  was  guilty  of  such 
contributory  negligence  as  will,  in  our  opinion,  bar  a 
recovery,  and  the  jury  should  have  been  so  instructed, 
even  if  it  be  conceded  that  it  may  not  be  negligence,  in 
all  cases,  for  a  pedestrian  to  attempt  to  cross  a  street- 
car track  without  looking  and  listening  for  approach- 
ing cars. 

The  defendant  also  requested  the  court  to  instruct 
the  jury  that  the  relation  of  passenger  and 
carrier  ended  when  the  plaintiff  had  safely  Pui«nir«r  ud 
landed  from  the  car,  and  thereafter  the  de-  ^*"**'' 
fendant  owed  her  no  duty  other  or  different 
from  that  which  it  owed  to  any  other  pedestrian  on  the 
street.  The  court  refused  to  give  this  instruction,  and 
charged  the  jury  that,  as  a  general  rule,  **the  duty  of 
the  carrier  is  completed  when  he  takes  a  passenger  to 
the  point  of  destination,  and  stops  a  suflBcient  time  to 
allow  him  to  alight  and  free  himself  from  the  car  and 
track  of  the  carrier;  and  until  such  relation  of  the  pas- 
senger and  carrier  ceases,  it  is  the  duty  of  the  carrier  to 
use  the  highest  degree  of  care  and  diligence  to  protect 
the  passenger  from  injury,  and  to  land  him  saf elj"  at  his 
destination.  And  if  you  find  from  the  evidence  that 
the  plaintiff  had  not  been  properly  landed  bv  the 
defendant,  and  freed  from  the  car  or  track  upon  which 
she  was  a  passenger,  then  it  was  the  duty  of  the  em- 
ployees of  the  defendant  upon  the  car  in  which  she  ^vas 
a  passenger,  to  use  all  reasonable  means  to  prevent  the 
car  coming  in  the  opposite  direction  from  running  upon 
or  striking  her  or  doing  her  injury,  and,  if  they  neg- 
lected their  duty  in  that  respect,  and  the  injuries  of 
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plaintiff  were  occasioned  thereby,  the  defendant  would 
be  liable,  and  your  verdict  should  be  for  the  plaintiff." 
By  this  instruction  the  jury  were  left  to  determine  as  a 
matter  of  fact  whether  the  relation  of  passeng-er  and 
carrier  existed  at  the  time  of  the  accident,  although  the 
pleadings  and  evidence  both  show — ^and  about  this  there 
is  no  dispute — that  plaintiff  had  alighted  from  the  car 
in  a  place  of  safety,  and  had  started  on  her  journey 
across  the  street,  before  she  was  struck  by  the  car  go- 
ing east.  Under  the  facts  thus  admitted,  she  was 
clearly  not  a  passenger  when  the  accident  occurred, 
and  the  court  should  have  so  instructed  the  jury.  The 
relation  of  carrier  and  passenger  ceased  when  she 
alighted  from  the  car,  and  thereafter  the  defendant 
owed  her  no  other  or  different  duty  than  it  owed  to  any 
other  ordinary  traveler.  Booth,  St.  Ry.  Law,  §  326; 
Creamer  x'.  Street  Ry.  Co.,  156  Mass.  320;Buzby  r. 
Traction  Co.,  126  Pa.  St.  559.  A  public  street  is,  in  no 
sense,  an  approach  or  passenger  station,  for  the  condi- 
tion or  safety  of  which  a  street-railway  company  is  re- 
sponsible; and  when  a  passenger  steps  from  a  car  to  the 
street  he  becomes  a  mere  traveler  upon  the  highway, 
and  the  company  is  not  responsible  to  him  as  a  carrier 
for  his  safety  thereafter.  Under  the  pleadings  and  the 
admitted  facts,  the  plaintiff  had  ceased  to  be  a  passen- 
ger before  the  accident  occurred,  and  the  case  presented 
is  that  of  an  ordinary  traveler  upon  the  highway. 

There  are  several  other  errors  assigned  in  the  record, 
but  it  is  thought  unnecessary  to  consider  them  at  this 
time.     Judgment  reversed,  and  a  new  trial  ordered. 
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AltAbama  Great  Southern  R.  Co. 

V, 

McDonough. 

(Supreme  Court  of  Tennessee,  Sept.  22,  /Sg6,) 

Signals  at  Railroad  Crossings — Burden  of  Proof. — Under  statutory 
provisions  that  on  approaching-  every  crossing  having  a  danger 
signal,  which  is  to  be  provided  and  set  up  by  the  county,  the  whistle 
or  bell  of  the  locomotive  shall  be  sounded  at  a  distance  of  a  fourth 
of  a  mile  from  the  crossing  and  until  the  train  has  passed  the  cross- 
ing*, and  that  no  railroad  company  that  observes  these  precautions 
shall  be  responsible  for  any  damage  done  to  persons  or  property  on 
its  road,  the  proof  of  having  observed  them  being  on  the  company, 
and  that  such  signals  are  not  required  at  crossings  not  so  design- 
ated, it  is  the  duty  of  the  plaintiff,  in  an  action  against  a  railroad 
company  for  injuries  alleged  to  have  arisen  from  the  failure  of  the 
railroad  company  to  give  the  required  signals,  to  show  affirmatively 
that  the  danger  signal  required  by  law  had  been  posted  at  the 
crossing  where  the  accident  occurred. 

Appeal  from  Hamilton  county  circuit  court.     A/- 
Jirvied, 

Shepherd  &  Frierson^    for  appellant. 
Cantrell  &  Mc Reynolds^  for  appellee. 

McAllister,  J.  Plaintiff  below,  I.  E.  McDon- 
oug-h,  recovered  a  judg-ment  in  the  circuit  court  of 
Hamilton  county  for  the  sum  of  $30,  the  value  of  a  cow 
alleg-ed  to  have  been  killed  through  the  negligence  of 
the  railroad  company.  Railroad  appealed,  and  has  as- 
signed errors.  The  record  shows  that  the  cow  was  killed 
at  Lookout  crossing,  on  the  main  turnpike  valley  road 
leading  from  Chattanooga  down  the  Lookout  valley. 
The  turnpike  at  the  crossing  was  60  feet  wide,  and 
much  traveled,  it  being  the  main  county  road,  through 
which  the  people  and  stock  coming  out  of  the  valley 
had  to  pass. 

The  first  ground  of  liability  alleged  against  the  com- 
pany is  that  it  committed  a  breach  of  the  statute  which 
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provides  that  **oii  approaching*  every  crossing"  so  dis- 
ting"uished  [by  dang-er  sig-nal]  the  whistle  or  bell  of  the 
locomotive  shall  be  sounded  at  the  distance  of  one 
fourth  of  a  mile  from  the  crossing",  and  at  short  inter- 
vals until  the  train  has  passed  the  crossing."  Mill.  & 
V.  Code,  §  1298,  sub-sec.  2.  The  insistence  is  that 
the  bell  was  not  rung  or  the  whistle  sounded  on  ap- 
proaching the  crossing-  of  this  public  roaxi  where  the 
cow  was  killed.  The  railroad  company,  on  the  other 
hand,  insists  that  it  wus  not  required  to  ring  its  bell  or 
sound  the  whistle  on  approaching-  this  crossing-,  for  the 
reason  that  said  crossing*  is  not  shown  to  have  been  dis- 
ting-uished  by  the  danger  signal  required  by  the  statute. 
There  was  no  proof  on  this  subject  by  either  side,  and 
the  question  raised  is  in  respect  of  the  burden  of  proof. 
It  is  insisted  on  behalf  of  plaintiff  that,  the  fact  being- 
shown  that  this  was  an  important  and  much-traveled 
public  road,  the  law  would  presume  that  the  road  over- 
seer, upon  whom  the  duty  is  devolved  by  statute,  had 
discharged  his  duty.  We  are  unable  to  concur  in  this 
contention.  The  statute  provides  that  the  overseer  of 
every  public  road  crossed  by  a  railroad  shall  place  at 
such  crossing  a  signal  marked  **Look  out  for  the  cars 
when  you  hear  the  whistle  or  bell,"  and  the  county 
court  shall  appropriate  money  to  defray  the  expenses 
of  said  signs  ;  and  no  engine  driver  shall  be  compelled 
to  blow  the  whistle  or  ring  the  bell  at  any  crossing 
unless  it  is  so  designated.  Mill.  &  V.  Code,  §  1298, 
sub-sec.  1.  It  will  be  observed  that  the  duty  of  the 
company  to  ring  its  bell  or  sound  its  whistle  at  public 
crossings  is  not  absolute,  but  is  contingent  upon  the 
performance  of  a  separate  and  distinct  duty  by  an  inde- 
pendent public  agent.  The  comi)any  is  in  no  default 
until  it  is  made  to  appear  that  the  crossing  has  been 
designated  in  the  manner  required  by  the  statute.  It 
is  supposed  that  the  duty  of  making  this  proof  is  im- 
posed upon  the  company  by  section  1300,  Mill.  &  V. 
Code,  which  provides,  viz.:  *'No  railroad  company 
that  observes  these  precautions  shall  be  responsible  for 
any  damages  done  to  persons  or  property  on  its  road* 
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The  proof  that  it  has  observed  such  precautions  shall 
be  on  the  company."     It  is  quite  clear  to  our  minds 
that  this  section  has  application  alone  to  such  specific 
precautions  as  are  laid  down  in  the  statute,  and  which 
the  company  is  required  to  observe  as  a  condition  of 
non-liability.     It  cannot,  by  any  fair  construction,   re- 
late to  such  remote  duties  as  are  contingent  upon  the 
performance  of  public  duties  by  other  officials.     More- 
over, such  a  requirement  would  impose  upon  the  com- 
pany the  duty  of  proving  a  negative.     We  think  it  was 
a  part  of  the  plaintiff's  case  to  show  affirmatively  that 
the  danger  signal  required  by  law  had  been  posted  at 
this  public  crossing. 

The  second  ground  of  liability  is  that  when  the  cow 
appeared  upon  the  track  the  comi)any  failed  to  observe 
the  positive  requirements  of  the  statute  in  sounding  the 
alarm  whistle,  putting  down  brakes,  and  using  every 
possible  means  to  stop  the  train,  and  prevent  an  acci- 
dent. Mill.  &  V.  Code,  §  1298,  sub-sec.  4.  The 
theory  of  the  company  was  that  the  cow  appeared  upon 
the  track  so  suddenly,  and  in  such  close  proximity  to  the 
engine,  that  it  was  impossible  to  observe  the  require- 
ments of  the  statute.  One  witness  testified  that  when 
he  saw  the  cow  she  was  on  the  track,  fifty  feet  away 
from  the  engine,  and  that  the  engineer  could  have  seen 
her  sooner  than  the  witness.  The  circuit  judge,  who 
heard  the  case  without  the  aid  of  a  jury,  found  for  the 
plaintiff,  probably  upon  the  theory  that  the  engineer 
could  have  seen  the  cow  in  time  to  observe  -the  precau- 
tions of  the  statute.  There  is  sufficient  evidence  in  the 
record  to  have  warranted  the  circuit  judge  in  making 
this  deduction,  and  we  affirm  the  judgment. 
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Wejstern  &  A.  iJ.  Co., 

V. 

Stafford. 

{Supreme  Court  of  Georgia,  July  27,  i8g6.) 

Hearsay  Evidence. — There  was  no  error  in  allowing  a  physician  to 
testify  that  one  who  had  received  violent  personal  injuries,  and  who 
was  under  treatment  in  a  boarding-  house  on  the  day  upon  which  he 
was  hurt,  did  not  know  that  he  had  previously,  on  the  same  day, 
after  receiving  the  injuries,  been  in  the  physician's  office ;  it  not  ap- 
pearing- upon  cross-examination,  or  otherwise,  that  the  physician's 
knowledg-e  on  this  subject  was  not  derived  from  personal  observa- 
tion of  the  patient's  condition,  or  that  it  depended  solely  upon  state- 
ments made  by  the  latter. 

Failure  to  domply  with  City  Ordinance — Negligence. — Under  the 
evidence  in  this  case,  the  court  did  not  err  in  charging  that  a  failure 
of  the  defendant's  servants  to  comply  with  a  city  ordinance  regula- 
ting the  speed  of  trains  within  the  corporate  limits  was  negligence, 
nor  in  failing  to  submit  to  the  jury  the  question  whether  such  ordi- 
nance was  reasonable,  or  unreasonable,  with  reference  to  the  local- 
ity where  the  injury  was  inflicted. 

Diagram  of  Crossing. — The  court  erred  in  not  allowing  a  diagram 
of  the  place  where  the  collision  occurred  to  be  sent  out  with  the  jury  ; 
it  having  been  prepared  by  a  civil  engineer,  who  testified  to  its  cor- 
rectness, and  having  been  admitted  in  evidence. 

Instructions — Negligence. — The  charge  of  the  court  to  the  effect 
that  if  the  defendant's  agents  were  guilty  of  willful  negligence  in 
running  the  train,  or  did  so  **  in  reckless  disregard  of  the  life  or 
safety  of  people  "  the  plaintiff  was  entitled  to  recover,  and  his  re- 
covery should  not  be  lessened,  notwithstanding  the  jury  might  be- 
lieve that  by  exercising  ordinary  care  he  might  have  avoided  the 
consequences  of  the  defendant's  negligence,  even  if  correct  in  the 
abstract,  was  not  appropriate  in  this  case.  For  this  reason,  if  not  for 
others  as  well,  it  was  error  to  give  in  charge  section  3066  of  The 
Code, 

Evidence  JustiHes  Verdict. — Notwithstanding  the  errors  above  in- 
dicated, the  reasonableness  of  the  verdict  in  amount,  in  view  of  the 
character  of  the  plaintiff's  injuries,  shows  that  these  errors  resulted 
in  no  harm  to  the  defendant ;  and  as  the  evidence  was  amply  suffi- 
cient to  authorize  a  recovery,  there  should  be  no  new  trial. 

Error  from  Whitfield  county  superior  court.  A/- 
firmed. 

The  following  is  the  oflBcial  report: 
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Stafford  sued  the  railroad  company  for  damages  from 
personal  injuries,  and  for  damages  to  his  wagon,  alleg- 
ing.    Waugh  street,  one  of  the  public  streets         ^^^  ^^ 
of  Dalton,  crosses  the  railroad  nearly  at  right 
angles.     On  the  east  side  of  the  railroad,  and  immedi- 
ately north  of  the  street,  is  a  large  building,   hiding 
from  the  view  of  those  looking  from  the  railroad  track 
persons  approaching  the  railroad  from  the  east  on  said 
street;  and  at  the  side  and  west  of  and  close  to  said 
building  were  standing  cars,  extending  down  close  to 
the  wagon  way,  and  still  further  obstructing  the  view 
northward  up  the  railroad  track  until  persons  so  ap- 
proaching the  railroad  are  within  a  few  feet  of  the  track. 
On  July  10,  1893,  he  was  approaching  said  railroad  on 
this  street  cautiously  from  the  east,  sitting  upon  a  load 
of  wood  on  his  wagon.     As  soon  as  he  reached  a  point 
from  which  he  could  look  northward  up  the  track,  he 
did  so,  and  seeing  no  train  approaching,  and  hearing  no 
whistle  or  ringing  of  a  bell,  attempted  to  drive  across 
the  track.     As  soon  as  his  team  got  on  the  track,  he 
saw  defendant's  passenger  train  approaching  (around  a 
curve)  the  crossing,  from  the  north,  at  the  high  and 
dangerous  speed  of  25  miles  per  hour.     When  he  first 
saw  or  could  have  seen  the  train,  it  was  within  two  or 
three  hundred  feet  from  him.     Before  he  could  turn  his 
team  from  the  track,  or  urge  it  across  the  track,  or 
leap  from  his  wagon,  the  engine  struck   his  wagon, 
hurling  it  into  the  air,  and  throwing  him  violently  upon 
the  ground  beside  the  track.  His  wagon  was  destroyed, 
to  his  damage  $100;  and  he  was  knocked  senseless,  and 
remained  unconscious  for  10  hours.     The  bones  of  one 
of  his  hands  were  broken;  his  head  was  cut,  gashed, 
and   bruised;  the  crest  of  one  of  his  pelvic  bones  was 
broken  off;  his  thighs,  back,  and  hips  were  greatly 
bruised  and  lacerated;  his  face  and  breast  were  cut  and 
bruised  in  many  places;  and  from  these  injuries  his  nerv- 
ous system  was  greatly  shocked,  from  which  shock  he 
has  not  yet  recovered,  and  fears,  he  never  will  recover. 
He  suffered  great  mental  and  physical  pain  from  the  in- 
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juries  for  many  weeks,  and  still  suffers  such  i)ain,  and 
has  reason  to  fear  he  never  will  be  free  from  pain  from 
these  injuries.  He  has  been  wholly  unable  to  walk 
since  the  occurrence,  and  fears  he  never  will  be  able  to 
walk  as  before.  He  has  been  unable  to  '  do  any 
labor,  and  will  be  unable  for  many  months,  and 
fears  he  never  will  be  able  to  labor  as  before.  His 
injuries  are  permanent.  There  are  two  other  public 
crossings  within  300  j^rds  north  of  that  at  which  he  was 
injured.  Defendant's  agents  were  negligent  in  run- 
ning over  both  these  at  said  high  rate  of  speed,  and  in 
not  sounding  any  whistle  or  ringing  any  bell  as  required 
by  law,  and  by  the  ordinances  of  the  city.  They  were 
negligent  in  running  around  said  curve  and  approach- 
ing the  Waugh  street  crossing  at  said  high  rate  of  speed, 
and  in  not  blowing  the  whistle  or  ringing  the  bell,  or 
giving  other  signals  of  approach  of  the  locomotive, 
and  were  grossly  negligent  in  not  checking  and 
continuing  to  check  the  train  as  it  approached  the  cross- 
ing. On  October  17,  1894,  plaintiff  obtained  a  verdict 
for  $1,850,  Defendant's  motion  for  a  new  trial  was 
overruled,  and  it  excepted.     The  motion  was  upon  the 

following",  among"  other,  gf rounds:  The  court 

Rflftnty  ETld«oe«.  i   •  i      •  i  i  •  •  • -i  i    r        i 

erred  in  admitting  in  evidence,  over  defend- 
ant's objection,  the  following  testimony  of  Dr.  Wood: 
"I  remember  very  distinctly  asking  plaintiff  after  we 
moved  him  to  the  boarding  house,  some  time  in  the 
afternoon,  not  later  than  two  o'clock,  something,  and 
he  didn't  know  that  he  had  been  in  my  office  at  all.  He 
thought  that  we  had  brought  him  from  where  he  was 
injured  to  the  boarding  house."  The  objection  to  this 
testimony  was  that  it  was  simply  the  sayings  of  plaintiff 
some  five  hours  after  the  occurrence  and  too  far  off  to 
be  a  part  of  the  res  g-estcc.     Error  in  excluding  from 

the  jury  a  diagram  of  the  place  where  plaint- 
Diirui  of  GrtH-  jg  ^2Ls  injured,  which  had  been  prepared  by 

Whorley,  civil  engineer,  and  was  sworn  to 
by  him  as  being  a  correct  representation  of  the  sur- 
roundings; the  court  ruling  that  counsel  might  use  it 
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before  the  jury,  but  that  it  could  not  be  sent  out  as  evi- 
dence. Error  in  chargfing':  "You  look  to  the  „  ..  ,  ,  . 
evidence  and  see  where  on  the  line  of  rail-  with  city  or«i. 
road  the  injury  occurred.  Was,  or  was  it  """' 
not,  within  the  corporate  limits  of  the  city  of  Dalton? 
What  speed  was  the  eng-ine  running*  after  it  reached  the 
corporate  limits  of  Dalton?  Was  it,  or  not,  a  greater 
rate  of  speed  than  allowed  by  the  law  and  the  ordi- 
nances of  the  city  of  Dalton?  The  ordinances  of  the 
city  of  Dalton  are  in  evidence  before  you,  and  you  will 
see,  by  regarding  that  ordinance,  that  it  requires  the 
engineer  of  a  train  to  check  the  speed  of  the  train  down 
to  four  miles  an  hour.  A  failure  to  comply  with  this 
ordinance  of  the  city  of  Dalton  would  be  negligence. ' ' 
Alleged  to  be  error,  because  not  a  proper  way  of  sub- 
mitting this  question  to  the  jury,  because  the  ordinance 
might  be  reasonable  as  applied  to  one  locality,  and  un- 
reasonable as  applied  to  another.  It  might  be  reason- 
able as  to  populous  parts  of  a  city,  and  not  reasonable 
w4th  reference  to  uninhabited  districts  near  the  corpor- 
ate limits.  And  the  jury  should  have  been  instructed 
as  to  the  conditions  under  which  the  ordinance  would 
apply,  and  those  under  which  it  would  not,  and  leave  it 
to  the  jury  to  say  whether  .or  not  the  ordinance  was 
reasonable  and  applicable,  according  as  they  might  find 
these  conditions  to  exist,  or  not.  Error,  further,  be- 
cause it  made  defendant  negligent  for  running  faster 
than  four  miles  an  hour  after  its  train  reached  the  cor- 
porate limits  of  Dalton,  regardless  of  the  locality  where 
the  accident  occurred.  The  evidence  showed  that  sev- 
eral public  crossings  within  the  corporate  limits  of 
Dalton  had  to  be  passed  by  defendant's  train  before 
the  crossing  was  reached  where  the  accident  occurred, 
and  that  the  corporate  limits  were  a  considerable  dis- 
tance from  this  place;  and,  if  the  statute  and  city  ordi- 
nances were  violated  in  regard  to  the  speed  of  the  train 
before  this  crossing  was  reached,  the  law  is  that  this  is 
a  circumstance  showing  negligence  at  the  time  of  the 
accident,  which  may  go  to  the  jury,  but  not  negligence 
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;per  se^  as  charged  by  the  court.     Error  in  charging: 

"If  the  plaintiff  was  injured  by  negligence 
IrgeMe.***"""'**^*  of  defendant's  agents  in  running  its  trains. 

in  violation  of  law,  and  if  such  negligence 
was  wilful  on  the  part  of  defendant  or  its  agents, 
or  was  done  in  reckless  disregard  of  the  life  or 
safety  of  people,  then  the  plaintiff  would  be  entitled  to 
recover;  and  his  recovery  would  not  be  lessened,  even 
though  plaintiff  might,  by  ordinary  care,  have  avoided 
the  consequence  of  defendant's  negligence."  Alleged 
to  be  error  because  there  was  no  evidence  to  justify  or 

authorize  it,  and  the  facts  made  it  peculiarly 
flUiet*  '"""**   inapplicable.     Further,  because  not  the  law 

in  a  case  of  this  character,  where  the  facta 
show  anything  but  a  reckless  disregard  of  human  life 
by  defendant's  agents. 

R.J.  &  J.  Mc  Camy  ?ind  Payne  &  Tye^  for  plaintiff 
in  error. 

Maddox  &  Starr  and  McCtitchen  &  Shumate^  for 
defendant  in  error. 

Per  Curiam. — Judgment  affirmed. 

Atkinson,  J.  I  concur  in  all  the  headnotes  an« 
nounced  by  the  Chief  Justice,  except  the  fourth  and 
fifth.  There  was  not,  in  my  opinion,  any  error  in  giv- 
ing the  charge  referred  to  in  the  former.  If  there  had 
been,  a  new  trial  ought  to  be  granted. 

Lumpkin,  J.  (dissenting).  I  concur  in  all  the  head- 
notes  announced  by  the  Chief  Justice,  except  the  last. 
In  my  opinion,  a  new  trial  should  be  granted  because 
of  the  errors  mentioned  in  the  fourth  headnote,  and  I 
therefore  dissent  from  the  judgment  of  affirmance. 
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Groesbeck 

V. 

Chicago,   M.  &  St.  P.  Ry.  Co. 

{Supreme  Courl  of  Wisconsin ^  June  /p,  iSg6,) 

Railway  Crossings — Contributory  Negligence.* — The  deceased  ap- 
proached a  crossing-  with  which  he  was  familiar,  driving*  a  g-entle 
horse  which  was  under  control,  at  a  very  moderate  g'ait,  and  was 
struck  and  killed  by  an  eng-ine  having  its  headlig-ht  lighted  ;  three- 
fourths  of  a  mile  of  the  track  being  visible  five  hundred  feet  before 
reaching  the  crossing.  //eld,  that  he  was  guilty  of  such  contribu- 
tory negligence  as  to  preclude  recovery  for  his  death. 

Appeai^  from  Walworth  county  circuit  court.     A/- 
firmed. 

On  the  afternoon  of  the  23d  day  of  December,  1893, 
at  a  few  minutes  after  6  o'clock,  Garrett  J.  Groesbeck, 
accompanied  by  his  little  son,  who  was  seven  years  of 
ag-e,  in  a  one-horse  open  bug-gy,  was  driving  southward 
upon  one  of  the  principal  thoroughfares  of  Walworth 
county,  called  the  "Geneva  Road,"  and  while  crossing 
the  track  of  the  defendant  company  nearly  at  right  an- 
gles, the  buggy  was  struck  by  the  engine  of  an  express 
train  on  the  defendant's  road,  and  both  occupants  were 
instantly  killed,  the  horse  being  practically  uninjured.* 
This  action  is  brought  by  the  appellant,  the  widow  of 
the  deceased,  who  has  been  appointed  administratrix  of 
his  estate.  The  road  in  question,  as  before  stated, 
crosses  the  railroad  track  at  nearly  a  right  angle,  and 
runs  directly  north  and  south;  the  railroad  running  prac- 
tically east  and  west,  but  with  a  slight  variation  to- 
wards the  northwest.  The  highway  was  a  much- 
traveled  highway,  and  after  running  some  distance 
north  of  the  railroad  track  turns  west,  and  enters  the 
village  of  Elkhorn,  which  is  an  incorporated  village, 
the  center  line  of  the  north  and  south  portion  of  the 
hig"hway  being  the  west  line  of  the  village.     The  train 

5  (N.  s.)  A.  &  E.  R.  Cas.— 10 
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in  question  \vas  a  regular  express  train  from  the  east, 
and  due  at  the  station  in  the  village  of  Elkhorn,  about 
a  mile  west  of  this  crossing-,  about  6  p.  m.  On  the 
evening*  in  question  the  train  was  from  five  to  ten  min- 
utes late.  At  a  point  about  three-fourths  of  a  mile  east 
of  the  crossing-,  where  the  accident  happened,  the  rail- 
road surmounted  the  crest  of  a  hill,  and  from  that  point 
until  it  passed  the  crossing-  there  was  a  descending- 
g-rade  of  1  foot  in  100  feet.  The  highway  as  it  ap- 
proaches the  crossing  from  the  north  also  slopes  to- 
wards the  railroad  track.  The  deceased  had  been  in 
the  village  of  Elkhorn  on  the  afternoon  of  the  day  of 
the  accident,  and  was  returning  to  his  home,  some  dis- 
tance south  and  east  of  this  crossing,  at  the  time  of  the 
accident.  He  had  been  a  resident  of  Walworth  county 
for  years,  and  had  lived  on  the  farm  which  was  his 
home  at  the  time  of  his  death  since  the  preceding  1st 
day  of  November,  and  had  ridden  over  the  road  in  ques- 
tion to  Elkhorn  a  number  of  times.  He  was  driving  a 
quiet,  well-broken  horse,  and  he  was  a  steady,  prudent 
man,  accustomed  to  driving  horses.  The  evening  was 
foggy  and  damp,  raining  a  little  at  times.  The  evi- 
dence showed  that  the  train  was  running  at  a  very  high 
rate  of  speed,  probably  at  the  rate  of  60  miles  an  hour, 
in  an  endeavor  to  make  up  lost  time.  "  No  witnesses 
saw  the  accident.  The  engineer  of  the  engine  had  his 
head  out  of  the  window  on  the  north  side,  keeping  a 
lookout,  and  at  or  about  the  instant  of  contact  caught  a 
glimpse  of  something,  and  thought  it  was  a  horse,  but 
could  not  see  anything  definite.  There  was  testimony 
as  to  some  obstruction  on  the  north  side  of  the  railroad 
track,  consisting  of  willow  trees,  which  might  inter- 
fere with  the  vision  of  a  person  crossing  the  track  from 
the  north  on  this  highway.  As  this  testimony  will  be 
referred  to  in  the  opinion,  it  is  unnecessary  to  state  it 
here.  At  the  close  of  the  evidence  the  defendant  mov- 
ed the  court  to  direct  a  verdict,  which  motion  was 
denied  by  the  court.  The  case  was  then  given  to  the 
jury,  and,  after  the  jury  had  deliberated  for  a  time,  the 
court  recalled  them,  and  directed  a  verdict  for  the  de- 
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fendant,  and   from   judg-ment  upon   such   verdict  the 
plaintiff  appealed. 

^ziarleSy  Spence  &  ^tmrles^  for  appellant. 
Burton  Hanson  and  C  H.  Van  Alstine^  for  respond- 
ent. 

WiNSLOW,  J.,  (after  stating-  the  facts).  It  will  be 
seen  from  the  foregoing*  statement  that  the  present  case 
is  quite  similar  in  its  facts  to  the  case  of  Haetsch  v. 
Railway  Co.,  87  Wis.  304.  In  both  cases  there  was 
sufficient  evidence  to  establish  negligence  on  the  part 
of  the  defendant.  In  both  cases  the  deceased  was  seat- 
ed in  a  wagon,  approaching  a  railroad  crossing,  with 
which  he  w^as  familiar,  in  the  night,  a  few  minutes  af- 
ter a  train  was  due,  and  was  run  down  by  an  engine 
bearing  a  burning  headlight,  which  could  be  seen  by 
the  deceased  at  some  distance  from  the  crossing,  had  he 
looked;  and  in  both  cases,  no  one  lived  to  tell  the  tale, 
or  explain  how  the  wagon  came  to  be  on  the  track  at 
that  moment.  It  is  claimed,  however,  that  there  are 
radical  differences  between  the  two  cases  which  call  for 
the  application  of  a  different  rule  in  the  present  case 
from  that  applied  in  the  Haetsch  Case.  The  material 
differences  claimed  to  exist  between  the  Haetsch  Case 
and  the  case  at  bar  may  be  stated  as  follows:  (1)  The 
accident  in  that  case  occurred  at  a  place  where  there 
was  no  restriction  on  the  speed  of  trains,  whereas  in 
the  present  case  the  speed  of  the  train  ^vas  restricted 
by  law  to  15  miles  an  hour  after  it  crossed  the  center 
of  the  highway.  (2)  In  that  case  there  was  no  fog  to 
obscure  the  vision.  (3)  In  that  case  it  appeared  that 
the  deceased  was  striking  his  horse,  thus  showing  that 
he  had  seen  the  train,  and  was  try ing  to  clear  the  cross- 
ing in  advance  of  it;  while  in  this  case  there  is  no  evi- 
dence of  the  conduct  of  the  deceased  just  prior  to  the 
collision.  (4)  In  that  case  the  deceased  was  far  more 
familiar  with  the  crossing  than  was  the  deceased  in 
this  case.  (5)  In  that  case  there  was  a  clear  view  of 
the  approaching  train  for  at  least  100  feet,  while  in  this 
case  there  was  such  view  for  only  about  45  feet.    All  but 


180  CROSSINGS. 

Groesbeck  v.  Chicag-o,  M.  &  St.  P.  Ry.  Co. 

the  first  of  these  allegfed  differences  substantially  dis- 
appear upon  close  examination  of  the  evidence.  Though 
the  evidence  shows  that  the  night  was  foggy,  it  shows 
also  that  the  fog  was  not  such  as  to  materially  obscure 
the  vision;  certainly  that  the  fog  was  not  sufficient  to 
prevent  a  traveler  in  the  situation  of  the  deceased  from 
plainly  seeing  the  headlight  of  the  locomotive  at  any 
time  after  the  engine  came  over  the  crest  of  the  hill. 
This  evidence  came  almost  entirely  from  the  witnesses 
for  the  plaintiff,  who  testify  to  having  plainly  seen  the 
lights  shining  from  the  windows  of  the  train  at  the 
time  of  the  accident  at  various  distances  running  from 
40  rods  to  half  a  mile;  one  even  testifying  that  he  was 
standing  on  the  platform  of  the  depot  at  Elkhorn,  and 
saw  the  headlight  as  the  engine  appeared  on  the  crest 
of  the  hill,  more  than  a  mile  and  a  half  away.  It  is 
true  that  there  was  testimony  in  the  Haetsch  Case  from 
the  fireman  of  the  engine  to  the  effect  that  he  saw  the 
deceased  whipping  his  horse,  apparently  in  order  to 
get  across  the  track  before  the  train;  but  it  will  be  seen 
from  the  opinion  on  page  308,  87  Wis.,  and  page  393, 
58  N.  W.,  that  this  fact  was  substantially  eliminated 
from  consideration  in  determining  the  question  of  the 
negligence  of  the  deceased.  The  case  was  decided 
without  reference  to  that  fact.  As  to  the  familiarity 
with  the  crossing,  the  difference  between  the  two  cases 
is  not  substantial.  In  the  Haetsch  Case  the  deceased 
had  passed  over  the  crossing  far  more  frequently,  but 
it  affirmatively  appears  in  the  present  case  that  the  de- 
ceased was  entirely  familiar  with  the  road  over  which 
he  was  traveling.  He  had  been  a  resident  of  the  county 
for  years.  He  had  lived  on  the  farm  where  he  lived  at 
the  time  of  his  death  nearly  two  months.  From  this 
farm  the  railroad  (though  not  the  crossing)  was  in 
sight.  His  route  to  Elkhorn,  the  nearest  trading  town, 
was  over  this  road,  and  he  had  used  it  a  half  dozen 
times,  and  on  the  very  trip  in  question  he  had  said  be- 
fore he  left  home  that  perhaps  he  might  wait  at  Elk- 
horn until  this  very  train  came  in.  It  is  idle  to  claim 
that  he  was  not  perfectly  familiar  with  the  road,   the 
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crossing",  and  the  train.  As  to  the  view  of  the  train 
which  a  traveler  upon  the  hig-hway  in  the  situation  of 
the  plaintiff  could  have  had  at  the  time  of  the  accident, 
and  the  distance  from  the  crossing  at  which  he  could 
see  the  approaching  headlight,  it  is  claimed  that  there 
is  substantial  dispute  in  the  testimony,  and  that  there 
is  evidence  tending  to  show  that  he  could  not  see  it  un- 
til within  45  feet  of  the  track.  Careful  examination  of 
the  testimony,  however,  shows  that  there  is  substan- 
tially no  dispute.  The  fact  is  established  without  con- 
tradiction that  at  the  time  of  the  accident  the  headlight 
of  a  locomotive  on  the  track,  at  any  point  between  the 
crest  of  the  hill  and  the  crossing,  could  be  seen  by  a 
traveler  on  this  highway  approaching  the  crossing  from 
the  north  at  any  point  within  a  distance  of  500  feet; 
that  is,  when  the  traveler  g-ot  to  a  point  500  feet  from 
the  crossing,  he  could  see  a  locomotive  headlight  ap- 
proaching from  the  east  all  the  time  after  it  gained  the 
top  of  the  hill  until  it  reached  the  crossing,  a  distance 
of  about  three-quarters  of  a  mile.  This  fact  appears 
from  the  testimony  of  three  entirely  disinterested  wit- 
nesses, residents  of  Ejlkhorn,  who  made  the  test  with 
a  locomotive,  at  night,  upon  the  very  spot  of  the  acci- 
dent, within  two  weeks  after  it  happened,  when  the 
conditions  were  all  the  same,  except  as  to  the  fog, 
which,  as  we  have  seen,  did  not  interfere  materially 
with  the  vision  of  a  locomotive  headlight.  This  testi- 
mony is  also  strongly  corroborated  by  a  large  photo- 
graph of  the  road,  crossing,  and  track,  taken  a  few 
days  after  the  accident,  and  attached  to  the  bill  of  ex- 
ceptions. It  is  true  that  there  were  some  bunches  of 
willows  along  the  north  side  of  the  right  of  way  of  the 
railroad  at  and  near  the  whistling  post  (80  rods  from 
the  crossing),  and  at  various  points  along  the  track  fur- 
ther east.  It  is  true,  also,  that  there  is  testimony  from 
witnesses  who  made  some  measurements  and  ob- 
servations in  September,  1894,  when  the  foliage  was 
on  the  trees,  to  the  effect  that  these  willows  obstructed 
the  view  of  the  whistling  post  and  track,  or  a  train 
thereon,  up  to  a  point  about  45  feet  north  of  the  rail- 
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road  track.  This  testimony,  however,  did  not  meet  or 
contradict  the  testimony  as  to  the  view  of  a  locomotive 
headlight  at  night  in  the  month  of  December.  Both 
classes  of  evidence  may  be  true.  Our  conclusion  is 
that  the  testimony,  which  shows  that  the  headlight  of 
an  engine  coming  down  the  hill  for  nearly  three-quar- 
ters of  a  mile  is  visible  to  a  traveler  on  the  highway  in 
the  month  of  December  at  any  point  north  of  the  cross- 
ing within  a  distance  of  500  feet,  is  without  dispute. 
This  fact  makes  the  case  before  us  far  stronger 
against  the  plaintiflF  on  this  point  than  the  Haetsch  Case. 
Thus  it  will  be  seen  that  the  only  material  point 
in  which  the  case  before  us  is  stronger  for  the 
plaintiflF  than  the  Haetsch  Case  is  the  fact  that  the  speed 
of  the  engine,  in  the  present  case,  when  it  crossed  the 
centre  line  of  the  highway,  was  limited  by  law  to  15 
miles  an  hour,  where,  as  in  fact,  the  evidence  tended  to 
show  that  the  speed  was  as  much  as  60  miles  an  hour. 
This  fact  is  entitled  to  consideration  in  determining  the 
question  of  the  alleged  contributory  negligence  of  the 
deceased.  The  deceased  had  the  right  to  act  upon  the 
assumption  that  the  train  would  not  be  moving  at  a 
greater  rate  than  15  miles  an  hour  when  it  crossed  that 
high\^ay.  Piper  v.  Railway  Co.,  77  Wis.  247.  We  do 
not  think  that  this  consideration,  however,  can  save  the 
deceased  from  the  imputation  of  contributory  negli- 
gence as  a  matter  of  law  which  must  follow 
from  the  other  facts  in  evidence.  The  plaintiflF's 
own  evidence  satisfactorily  showed,  without  dis- 
pute, that  the  deceased  was  a  careful  driver, 
and  accustomed  to  handling  horses;  that  his  horse  was 
well  broken,  and  easily  managed;  that  the  deceased  un- 
doubtedly approached  the  crossing  at  a  moderate  rate 
of  speed,  not  exceeding  four  miles  an  hour;  and  that 
his  horse  did  not  run,  but  pursued  an  even  gait  clear  up 
to  the  crossing.  The  nature  of  the  evidence,  which 
clearly  showed  these  two  last-mentioned  facts,  need  not 
be  detailed;  it  is  suflScient  to  say  that  they  were  satis- 
factorily proven.  These  facts,  taken  in  connection  with 
the  facts  previously  referred  to  in  this  opinion,  namely » 


CROSSINGS.  183 

Note. 

that  the  headlight  of  the  engine  could  have  been  seen 
by  the  deceased  at  any  point  within  a  distance  of  500 
feet  from  the  track,  as  soon  as  the  light  appeared  above 
the  crest  of  the  hill,  and  from  that  point  clear  to  the 
crossing,  clearly  show  contributory  negligence.  There 
is  no  room  left  to  indulge  any  presumption  that  the  de- 
ceased was  exercising  ordinary  care.  Such  a  presump- 
tion undoubtedly  exists  where  there  is  no  testimony 
showing  the  conduct  of  the  deceased  at  the  time  of  the 
accident,  but  this  is  not  such  a  case.  This  is  a  case 
where  it  affirmatively  appears  that  the  deceased  ap- 
proached a  crossing,  with  which  he  was  familiar,  driv- 
ing a  gentle  horse,  under  control,  at  a  very  moderate 
gait,  and  that,  for  a  distance  of  500  feet  before  reaching 
the  crossing,  he  could  have  a  full  view  of  the  headlight 
of  any  engine  which  had  passed  the  crest  of  the  hill. 
These  facts,  as  before  stated,  negative  any  presump- 
tion of  ordinary  care,  and  show  affirmatively  lack  oi 
such  care.  It  demonstrates  either  that  the  deceased 
did  not  look  at  all,  or  that,  having  looked,  he  deliber- 
ately, and  with  his  horse  under  control,  took  the  risk. 
In  either  case  there  can  be  no  recovery.  Judgment  af- 
firmed. 


NOTE. 


See  as  to  contributory  neg-lig-ence  at  crossing  Am.  &  Eng.  Ency. 
of  L#aw,  title  Crossing*  3  Rap.  &  Mack  Digest  537 ;  45  Am.  &  Eng. 
R.  R.  Cas.  196 ;  35  /a?.  325 ;  23  Id,  261 ;  39  Id.  615  ;  49  Id.  385,  442  ;  2 
Id.22/b\  60  Id.  694. 
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Evans 
Sherman  S.  &  S.  Ry.  Co. 

{.Court  of  Civil  Appeals  of  Texas ^  October  7 ^  1896.) 

Liability  of  Railway  Company  for  Stock  Killed — Fences. — The  fact 
that  a  railway  company  neg-lected  to  fence  its  track  at  a  place  where 
it  could  have  been  fenced,  does  not  render  it  liable  for  killing  a  horse 
upon  its  tracks  within  city  limits  where  animals  were  prohibited 
from  running  at  large,  by  ordinance,  unless  its  negligence  was  the 
cause  of  the  death. 

Same. — The  fact  that  the  owner  of  the  aninal  was  not  at  fault  in 
permitting  it  to  wander  upon  the  railroad  track,  does  not  increase 
the  burder  of  the  responsibility  of  the  railway  company. 

.   Appeal  from  Hunt  county  court.     Affirmed. 

Evans  &  Harg'rave^  for  appellant. 
Craddock  &  Mooney^  for  appellee. 

Fisher,  C.  J,     The  appellee  in  the  operation  of  one 
of  its  trains,  killed  a  mare,  the  property  of  the  appel- 
lant, within  the  corporate  limits  of  the  city 
Case  8ut«i.         of  GreenviUc,  where  stock  was  prohibited 

from  running"  at  large,  and  at  a  place  where 
the  track  and  right  of  way  were  not  fenced,  and  where 
they  could  have  been  fenced.  There  was  evidence 
tending  to  show  that  the  mare  was  tied  with  a  rope,  by 
the  son  of  the  appellant,  close  to  the  right  of  way,  and 
that  she  broke  the  rope,  and  was  afterwards  found 
killed  close  to  the  appellee's  track.  There  is  no  evi- 
dence showing  how  she  was  killed,  nor  does  it  appear 
that  the  servants  of  appellee  in  operating  its  trains  were 
g'uilty  of  negligence  that  in  any  manner  caused  the 
death  of  the  mare.  The  court  instructed  the  jury  that 
if  the  animal  was  killed  within  the  limits  of  the  city, 
where  animals  were,  by  a  valid  ordinance,  prohibited 
from  running  at  large,  the  plaintiflF,  in  order  to  recover. 
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must  show  that  the  defendant  was  guilty  of  gross  neg- 
ligence in  causing  the  death  of  the  mare.  In  opposition 
to  this  charge,  the  appellant  requested  a  charge  to  the 
effect,  if  the  animal  was  killed  at  a  place  where  the 
track  could  have  been  fenced,  although  within  the  ter- 
ritory where  animals  were  prohibited  from  running  at 
large,  to  find  for  plaintiflF.  The  fact  that  the  railway 
neglected  to  fence  its  track  at  a  place  where  it  could 
have  been  fenced  does  not  burden  it  with  liability  for 
killing  stock  upon  its  track  within  the  limits  of  the  terri- 
tory where  stock  is  prohibited  from  running  at  large, 
unless  its  negligence  was  the  cause  of  the  death.  As 
said  in  Railway  Co.  v.  Dunham,  68  Tex.  234:  '*Rail- 
road  companies  are  entitled  to  presume  that  every  per- 
son will  comply  with  the  law  which  forbids  the  owner 
to  allow  his  animals  to  run  at  large.  Hence,  they  are 
excused  from  the  exercise  of  such  care  as  is  exacted  of 
them  when  animals  are  permitted  to  run  at  large.  Not- 
withstanding the  fact  that  the  railway 
had  not  fenced  its  track,  it  had  the  right  ^^  ^5^*""^' f'/^JJJ^ 
assume  that  stock  would  not  invade  its  track  MiueS-feMet.  * 
at  a  place  where  animals  were  prohibited 
from  running  at  large,  and  that  safeguards  and  pre- 
ventive means,  usually  required  at  other  localities,  were 
not  necessary  in  these  prohibited  limits.  It  certainly 
could  not  be  required  that  the  railway  company  should 
fence  against  animals  which  the  law  says  should  not 
run  at  large.  And  the  correct  doctrine  upon  this  ques- 
tion is  that,  the  railway,  in  such  a  case,  is  only  liable 
when  the  killing  is  the  result  of  its  negligence.  Rail- 
way Co.  V.  Dunham,  68  Tex.  234.  The  fact  that  the 
owner  of  the  animal  was  not  at  fault  in  permitting  it  to 
wander  upon  the  track  does  not  increase  the 
burden  or  responsibility  of  the  railway  com-  ■*•■«• 

pany,  and  make  it  liable,  except  in  the  way 
just  stated  in  the  general  rule.  The  caution  of  the 
owner  does  not,  in  a  case  of  this  kind,  have  the  effect  of 
increasing  the  care  of  the  railway  company,  and  burden- 
ing it  with  an  extra  duty  in  the  premises.  In  view  of 
the  facts,  the  judgment  in  favor  of  the  railway  com 
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pany  was  correct,  and  it  is  accordingly  affirmed.     Af- 
firmed. 


NOTES. 

Stock  Killed  in  Cities  or  Villages — Not  Liable.— The  Indiana  statute 
of  1853,  rendering-  railroads  absolutely  liable  for  stock  killed  by 
them,  was  held  not  applicable  where  the  killing-  was  at  the  crossings 
of  a  public  street  in  a  city,  the  company  having  no  right  to  erect  a 
fence  thereon.  Lafayette,  etc.,  R.  Co.,  v,  Shemer,  6  Ind.  141.  Re- 
viewed in  Davis  v.  Burlington,  etc.,  R.  Co.,  26  la.  549. 

In  Missouri  a  railroad  company  is  not  liable  for  killing'  stock 
within  the  limits  of  an  incorporated  city,  under  Wagn.  Mo.  St.  310, 
Sec.  43;  Cousins  v,  Hannibal,  etc.  R.  Co.  66  Mo.  572;  following  Ed- 
wards V,  Hannibal,  ete.  R.  Co.,  66  Mo.  567;  Elliott  v,  Hannibal,  etc. 
R.  Co.  66  Mo.  683;  so  in  Evans,  etc.,  Co.  v,  St.  Louis,  etc.,  Co.  21  Mo. 
App.  648,  it  was  held  that  there  could  be  no  recovery  for  stock  killed 
within  the  limits  of  a  city  without  allegation  and  proof  of  negli- 
gence; see  also  Fitzgerald  v.  Chicago,  etc.,  R.  Co.,  18  Mo.  App.  391; 
Wallace  v,  St.  Louis,  etc.,  R.  Co.,  74  Mo.  594;  Wymore  v,  Hannibal, 
etc.  R.  Co.,  79  Mo.  347.  In  Lord  v,  Chicago,  etc.,  R.  Co.,  82  Mo.  139, 
it  was  held  that  a  demurrer  to  the  evidence  should  have  been  sus- 
tained where  it  was  only  shown  by  the  plaintiff  that  the  injury  oc- 
curred within  a  village,  and  there  was  no  evidence  that  those  in 
charge  of  the  train  saw  the  animal  before  or  after  it  was  killed,  or 
could  have  seen  it  with  due  care.  This  case  was  followed  in  Sloop 
V.  St.  Louis,  etc.,  R.  Co.  22  Mo.  App.  593.  Scof  an  unincorporated 
town,  Gerren  v,  Hannibal,  etc.,  R.  Co.,  60  Mo.  405. 

So  in  Texas  in  the  International,  etc.,  R.  Co.  z/.  Dunham,  31  Am. 
&  Eng.  R.  Cas.  530;  68  Texas  231,  following  the  International,  etc.^ 
R.  Co,  V,  Cocke,  64  Tex.  151;  it  was  held,  where  a  Texas  St.  in 
general  terms,  imposed  a  liability  on  railway  companies  for  inju- 
ries to  animals,  unless  their  tracks  were  fenced,  that  this  did  not 
apply  to  such  places  as  public  necessity  or  convenience  required 
should  be  unfenced,  such  as  the  streets  of  a  city,  depots,  and  con- 
tiguous grounds,  crossings  of  highways,  etc. 

In  Illinois  it  has  been  held  that  a  company  is  not  liable  for  inju- 
ries to  stock  within  the  limits  of  a  city  or  village  without  proof  that 
its  servants  were  guilty  of  negligence.  Peoria,  etc.,  R.  Co.  v.  Bar- 
ton, 80  Ills,  72.     Sec  also  Ills.,  etc.,  R.  Co,  v.  Bull,  72  Ills.  537. 

Where  there  is  an  ordinance  making  it  unlawful  for  stock  to  run 
at  large,  at  the  time  and  place  where  the  injury  occurs,  a  railroad 
will  only  be  liable  for  gross  negligence.  International,  etc.,  R.  Co. 
z%  Cocke,  22  Am.  &  Eng.  R.  Cas.  226;  64  Texas  151.  Compare  Bow- 
man V,  Chicago,  etc.,  R.  Co.,  85  Mo.  533. 

In  Davis  v,  Burlington,  etc.,  R.  Co.,  26  Iowa  549,  it  was  held  that 
the  lozva  statute  of  1862,  requiring  railroads  to  fence,  did  not  relate 
to  cities  and  towns. 

In  Chicago,  etc.,  R.  Co.  t/.  Engle,  58  Ills.  381,  it  was  held  that  rail- 
roads were  not  required  to  fence  their  lines  within  a  corporate  town. 

In  Clary  v,  Burlington,  etc.,  R.  Co.,  11  Am.  &  Eng.  R.  Cas.  493,  14 
Nebr.  332,  it  was  held  that  a>  railroad  company  was  not  required 
within  the  limits  of  a  city  to  place  guards  around  a  cut,  away  from 
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a  public  thoroughfare,  to  prevent  animals  grazing  there,  in  viola- 
tion of  law,  from  falling  down  a  bank. 

In  Brady  v.  Rensaelaer,  etc.,  R.  Co.,  1  Hun.,  N.  Y.  378,  it  was  held 
not  to  be  the  duty  of  the  railroad  company  to  fence  within  cities  or 
villages. 

Same — Held  Liable. — In  Union  Pacific  R.  Co.  v,  Dyche,  11  Am.  & 
Eng.  R.  Cas.  427;  28  Kan.  200,  it  was  held  that  a  railroad  company 
is  not  necessarily  absolved  from  liability  under  the  Kansas  statute 
of  1874,  by  proof  that  the  place  of  injury  was  in  a  city. 

When  an  animal  is  lawfully  running  at  large  within  a  town  or 
city,  a  railroad  is  bound  to  run  its  trains  with  reference  to  the 
owner's  right  to  permit  his  stock  to  be  at  large,  and  to  use  reasona- 
ble diligence  to  avoid  injury.  Fritz  v,  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  404. 

Same — Rule  Where  the  Company  Can  and  Does  Not  Fence. — In 
Pittsburg,  etc.,  R.  Co.  v,  I^aufiin,  /8  Ind.  519,  the  company  was  held 
liable  under  the  Indiana  statute  where  it  appeared  that  it  might 
have  fenced,  but  did  not.  See  also  Jeffersonville,  etc.,  R.  Co.  z/. 
Parkhoust.  34  Ind.  50;  Jeffersonville,  etc.,  R.  Co.  v,  Dunlap,  31  Am. 
&  Eng.  R.  Cas.  512 ;  112  Ind.  93,  Indianapolis,  etc.,  R.  Co.  v,  I^ind- 
ley,  11  Am.  &  Eng.  R.  Cas.  495,  75  Ind.  426;  Jeffersonville,  etc.,  R. 
Co.  V.  Peters,  1  Ind.  App.  69;  Toledo,  etc.,  R.  Co.  v,  Howell,  38  Ind. 
447. 

So  in  Missouri  it  has  been  held  that  the  statute  making  railroad 
companies  liable  for  stock  killed  through  a  failure  to  fence  without 
proof  of  negligence,  applies  to  cases  within  the  incorporated  limits 
of  a  town  or  city  where  the  track  might  have  been  fenced,  but  is 
not.  Wymore  v,  Hannibal,  etc.,  R.  Co.,  13  Am.  &  ^ng,  R.  Cas.  524, 
79  Mo.  247.  Quoted  in  Rhea  v.  St.  I^ouis,  etc.,  R.  Co.,  84  Mo.  545  ; 
Young  V.  Hannibal,  etc.,  R.  Co.,  19  Am.  &  Eng.  R.  Cas.,  79  Mo.  336. 
Ivane  v,  Chicago,  etc.,  R.  Co.,  18  Mo.  App.  555.  Iba  v,  Hannibal, 
etc.,  R.  Co.,  45  Mo.  469. 

So  under  the  New  York  statute  of  1850,  making  it  the  duty  of 
railroad  companies  to  fence  their  tracks  at  all  points  where  it  can 
be  done,  a  company  may  be  liable  for  stock  killed  by  reason  of  fail- 
ure to  fence  a  vacant  lot  in  a  city.  Crawford  v.  N.  Y.,  etc.,  R.  Co., 
18  Hun  108.  Reviewing  Corwin  v,  N.  Y.,  etc.,  R.  Co.,  13  N.  Y.  42, 
followed  in  L<ackin  v,  Del.  etc.,  R.  Co.,  22  Hun  309. 

In  Coyle  v.  Chicago,  etc.,  R.  Co.,  13  Am.  &  Eng.  R.  Cas.  526,  62 
la.  518,  it  was  held  that  it  was  necessary  for  railroad  companies  in 
order  to  avoid  the  statutory  liability  for  killing  stock  on  the  line  of 
road  within  the  limits  of  incorporated  towns,  but  outside  of  the 
streets  of  said  town,  to  fence  the  same  against  stock  running  at  large. 
Such  portion  of  the  corporate  territory  through  which  a  railway 
runs  which  lies  outside  of  or  beyond  the  streets  or  through  public 
highways,  may  be  fenced  by  the  railroad  company  along  its  right 
of  way,  to  the  same  extent  and  in  the  same  manner  as  if  the  muni- 
cipal corporation  did  not  exist,  unless  possibly  there  is  an  ordinance 
of  the  town  which  would  control  such  right. 

In  Flint,  etc.,  R.  Co.  v,  Irull,  28  Mich.  510 ;  it  was  held  that  it 
would  not  be  presumed  in  the  absence  of  evidence  that  any  reason 
of  public  or  private  convenience  prevented  the  application  of  the 
general  statute  requiring  every  railroad  company  to  fence  its  track. 
See  also  Grand  Trunk,  etc.,  R.  Co.  v,  Cameron,  45  Mich.  451. 

In  Cleveland,  etc,,  R.  Co.  v,  McConnell,  26  Ohio  St.  57,  it  was  held 
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that  the  Ohio  Statute  required  the  construction  and  maintenance 
of  fences  within  the  limits  of  cities  and  villag'es  where  they  would 
not  obstruct  streets  or  hig-hways. 

Same — Failure  to  Give  Signals. — In  Chicag-o,  etc.,  R.  Co.  v,  Hend- 
erson, 66  Ills.  494,  the  company  was  held  liable  for  failure  to  give  sig- 
nals, but  it  is  otherwise  if  an  animal  suddenly  leap  upon  the  track. 
Chicag-o,  etc.,  R.  Co.  v,  Bradfield,  63  Ills.  220,  distinguished  in  Chica- 
g-o,  etc.  R.  Co.  V,  Kellel,  92  Ills.  245,  so  where  no  statute  requires  sig- 
nals, a  company  is  not  liable  for  killing  a  horse  through  failure  to  ring 
a  bell  while  going  through  a  town  at  night.  Potter  v.  Hannibal, 
etc.,  R.  Co.,  18  Mo.  App.  694.     See  infra,  rate  of  speed. 

Same — Rate  of  Speed. — In  the  absence  of  statute,  no  rate  of  speed 
is  per  se  neglig^ence.  Potter  v,  Hannibal,  etc.,  R.  Co.,  18  Mo. 
App.  694. 

A  company  was  held  not  liable  where  the  speed  of  the  train  was 
reasonable  considering  the  place  of  the  killing.  Peoria,  etc.,  R.  Co. 
V.  Miller,  11  Ills.  App.  375.  Quoted  in  Wabash,  etc.,  R.  Co.  v. 
Hicks,  13  Ills.  App.  407.  See  Chicago,  etc.,  R.  Co.  v.  Engle,  84  Ills. 
397. 

The  presumption  is  that  if  a  train  while  running*  at  a  prohibited 
rate  of  speed  throug-h  a  city  or  village,  kills  stock,  that  the  compa- 
ny was  g"uilty  of  neglig'ence,  and  the  proof  of  killing,  and  the  vio- 
lation of  the  ordinance  will  make  ^  prima  facie  case.  Toledo,  etc., 
R.  Co.  V,  Deacon,  63  Ills.  91 ;  Cleveland,  etc.,  R.  Co.  v.  Ahrens,  42 
Ills.  App.  434.  lyouisville,  etc.,  R.  Co.  v.  Saucier,  Miss.  1  So.  Rep. 
511 ;  New  Orleans,  etc.,  R.  Co.  v,  Toulme  59  Miss.  284  ;  Ills.,  etc.,  R. 
Co.  V.  Jordon,  63  Miss.  458;  Louisville,  etc.,  R.  Co.  v,  Caler,  Miss.  5 
So.  Rep.  388. 

In  Bowman  v,  Chicago,  etc.,  R.  Co.,  85  Mo.  533,  it  is  held  that 
running  a  railroad  train  within  the  limits  of  a  municipal  corporation 
at  a  greater  rate  of  speed  than  permitted  by  its  ordinance,  is  negli- 
genceper  se,  and  the  road  is  liable  for  the  killing  of  stock  occasioned 
by  reason  of  such  illegal  rate  of  speed.  Bowman  v,  Chicag'o,  etc.,  R. 
Co.,  85  Mo.,  533.  Following  Karle  v,  Kans.  City,  etc.,  R.  Co.,  55 
Mo.  476.  Kelley  v.  Hannibal,  etc.,  R.  Co.,  75  Mo.  138.  Reviewed  in 
Boyle  V,  Mo.  etc.,  R.  Co.,  21  Mo.  App.  416.  Windsor  v,  Hannibal, 
etc.,  R.  Co.,  45  Mo.  App.  123.  See  also  Robertson  v,  Wabash,  etc., 
R.  Co.,  84  Mo.,  119.  Backenstoe  v,  Wabash,  etc.,  R.  Co.,  23  Mo. 
App.  148,  affirmed  86  Mo.  492 ;  Wensor  v.  Hannibal,  etc.,  R.  Co.  45 
Mo.  App.  123. 

A  railroad  company  is  liable,  although  the  stock  is  at  large  con- 
trary to  ordinance ;  Bowman  v.  Chicago,  etc.,  R.  Co.,  85  Mo.  533. 
Reviewing  Spence  v,  Chicago,  etc.,  R.  Co.  25  la.  139.  Compare  In- 
ternational, etc.,  R.  Co.  z/.  Cocke,  22  Am.  &  Eng.  R.  Cas.  226,  64 
Tex.  151. 

In  Colo.,  etc.,  R.  Co.  v.  Caldwell,  11  Colo.  545  it  was  held  where 
stock  was  killed  on  a  street  where  there  was  nothing  to  obstruct  the 
view  for  two-hundred  and  fifty  feet,  the  train  being  run  at  a  speed 
prohibited  by  ordinance,  there  being  no  slackening  of  the  train,  no 
signals  being  given  ;  that  the  company  was  liable. 

To  relieve  the  company  from  liability  there  must  be  a  preponder- 
ance of  evidence  that  the  accident  did  not  occur  from  the  illegal 
rate  of  speed.  St.  lyouis,  etc.,  R.  Co.  v,  Morgan,  12  Ills.  App.  256. 
Compare  Chicago,  etc.,  R.  Co.  v.  Carpenter,  45  Ills.  App.  294. 

Where  in  an  action  for  the  killing  of  an  animal  at  a  street  cross- 
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ing-  the  evidence  showed  that  the  plaintiff  was  without  fault  or  neg- 
licence,  that  the  defendant's  train  was  running  at  the  time  at  a 
greater  rate  of  speed  than  that  allowed  by  the  city  ordinance,  and 
that  the  bell  was  not  rung  while  passing  over  said  street,  it  was 
held  a  question  of  fact  to  be  determined  by  the  jury  whether  said 
failure  to  ring  the  bell  or  the  rate  of  speed  caused  the  injury  to  the 
animal.  Ohio,  etc.,  M.  R.  Co.  v.  Craycraft,  5  Ind.  App.  335,  32  N. 
E.  Rep.  297. 

A  company  was  sued  for  killing  a  cow  at  a  street  crossing  in  a 
town  where  cattle  were  permitted  to  run  at  large  under  an  ordi- 
nance of  the  city.  It  appeared  that  the  train  at  the  time  was  run- 
ning- at  a  rate  of  speed  much  greater  than  the  limit  fixed  by  an  or- 
dinance, and  there  was  a  conflict  of  evidence  as  to  whether  a  bell 
was  rung  or  a  whistle  sounded.  I/eld,  sufficient  evidence  to  show 
neg'lig'ence,  and  a  verdict  for  plaintiff  would  not  be  disturbed. 
Fritz  V,  First  Div.  St.  Paul,  etc.,  P.  R.  Co., 22  Minn.  404, 19  Am.  Ry. 
Rep.  404. 


PhiLtAdelphia,  W.  &  B.  R.  Co. 

V. 

Burkhardt  el.  a/.* 

{Court  of  Appeals  of  Maryland  ^  June  ly,  i8g6,) 

Accident  at  Railway  Crossing— Negligence. — A  horse  being  driven 
across  a  railway  crossing  at  the  yard  of  a  railway  company,  was 
frightened  by  the  escape  of  steam  from  a  yard  engine  standing  near 
the  crossing,  and  ran  away,  throwing  out  plaintiff  and  thereby  in- 
juring her.  Held^  that  the  mere  fact  of  the  escape  of  steam  was 
not  sufficient  to  show  that  the  defendant  was  g'uilty  of  culpable 
negligence,  as  the  quantity  of  steam  escaping  and  the  noise  made 
thereby  must  have  been  unusual  and  unnecessary,  in  order  to  en- 
able the  plaintiff  to  recover. 

Appeal  from  court  of  common  pleas.     Reversed. 

Argfued  before  McSherry,  C.  J.,  and  Bryan,  Fow- 
ler, Boyd,  Roberts,  and  Russum,  JJ. 

Joh7i  y.  Donaldson  and  Charles  H.  Carter^  for  ap- 
pellant. 

Thomas  C.  Ruddell  and  Joseph  W.  Bristor,  for  ap- 
pellee. 

Russum,  J.  This  suit  was  instituted  by  the  appellee 
[the  plaintiflF  below]  to  recover  of  the  appellant  for  per- 

^Note, — Frightening  Horsbs,  see  notes,  pag-e  282. 
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sonal  injuries  alleged  to  have  been  received  by  the  fe- 
male plaintiflF  in  consequence  of  the  culpable  negligence 
of  the  appellant's  servants  in  the  management  of  a 
**  shifting  engine,"  at  a  point  in  Baltimore  city  where 
the  railroad  of  the  appellant  is  crossed  by  O'Donnell 
street,  otherwise  known  as  '*  Mount  Carmel  Road." 
The  verdict  was  for  the  plaintiflF,  and  the  defendant  has 
appealed  ;  and  it  is  sought  by  this  appeal  to  have  cor- 
rected certain  alleged  errors  involved  in  the  refusal  of 
the  court  below  to  grant  certain  prayers  offered  by  de- 
fendant, and  in  granting  the  two  prayers  offered  by  the 
plaintiff. 

The  facts  of  the  case  are  few  and  simple :  On  the 
24th  of  April,  1894,  the  female  plaintiff  was  driving 
alone  to  her  home,  by  the  way  of  O'Donnell  street  or 
the  Mt.  Carmel  road,  and  so  across  the  railroad  of  ap- 
pellant. At  this  crossing  the  appellant  had  located  its 
*'  3rard," — ^a  place  for  the  deposit  of  cars,  and  the  mak- 
ing up  of  its  freight  trains.  The  female  plaintiff  knew 
this  crossing  very  well,  and  had  been  driving  the  same 
horse  over  it  three  or  four  times  a  week  for  six  months 
preceding  the  accident.  As  she  approached  the  cross- 
ing, the  gates  were  down,  and,  after  waiting  some  lit- 
tle time,  they  were  raised,  and  she  attempted  to  cross, 
when  the  gates  were  again  lowered,  until  an  engine, 
which  was  then  moving  by,  with  several  cars  attached, 
had  passed.  She  turned  her  horse,  and  drove  to  the  top 
of  the  hill,  and  waited  until  they  were  again  raised,  and 
then  started  to  drive  across.  According  to  her  testi- 
mony, the  engine  was  then  standing  about  five  or  ten 
feet  from  the  crossing  (though  other  witnesses  say  that 
the  distance  was  greater),  and  steam  was  escaping  from 
it  on  both  sides  and  at  the  top.  At  this,  her  horse  took 
fright ;  and  began  to  run  as  soon  as  she  reached  the 
track ;  and,  notwithstanding  her  efforts  to  control  him, 
he  ran  the  wagon  against  a  telegraph  pole  on  the  street, 
some  distance  beyond  the  crossing,  throwing  her  out, 
and  causing  the  injuries  for  which  this  suit  is  brought. 

The  only  question  in  the  cause  is  whether  these  facts 
show  that  there  was  culpable  negligence  on  the  i)art  of 
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the  defendant,  under  such  circumstances  as  to  render  it 
liable  therefor.  In  solving  this  question,  it  must  be 
remembered  that  the  defendant,  equally  with  the  plaint- 
iff, had  the  right  to  the  use  of  this  street;  that  the  cross- 
ing was  at  or  near  the  yard,  or  place  of  deposit  for  its 
freight  cars ;  that  the  shifting  or  drill  engine,  when  en- 
gaged in  shifting  cars  to  make  up  a  train,  is  liable  to 
move  at  any  moment  from  point  to  point,  as  the  exigen- 
cies of  the  service  may  require,  and  that  it  is  absolutely 
necessary  for  its  proper  employment  that  there  should 
always  be  sufficient  steam  to  enable  it  to  properly  exe- 
cute the  work  assigned  it.  The  female  plaintiflF  testi- 
fies that  steam  was  being  exhausted  on  both  sides  and 
at  the  top,  but  whether  the  amount  escaping,  or  the 
noise  made  thereby  was  unusual  or  unnecessary,  she 
does  not  state.  One  of  her  witnesses  (Mr.  Smith)  states 
that  the  steam  was  escaping  from  the  top,  *']ust  as  en- 
gines do  when  standing"  ;  and  he  fixes  the  distance  of 
the  engine  from  the  crossing  at  20  feet.  Mrs.  Sapp,  the 
only  other  witness  for  plaintiflF,  fixes  the  distance  of 
the  engine  from  the  crossing  at  15  feet,  and  states  that 
the  steam  was  coming  from  the  side,  as  she  thought, 
but  adds,  **I  didn't  pay  much  attention  to  that."  Now, 
do  these  facts  furnish  any  evidence  of  negligence  on  the 
part  of  the  servants  of  the  railroad  company  in  the 
management  of  the  engine,  which  was  proper  to  be 
submitted  to  the  jury  ?  The  right  to  operate  the  de- 
fendant's road,  conferred  by  its  charter,  included  the 
right  to  make  the  noise  incident  to  the  working  and 
movement  of  its  engines,  as  in  the  escape  of  steam,  and 
the  noise  and  rattling  of  cars,  and  until  it  is  shown  that 
the  servants  of  the  company  operated  their  engine  im- 
properly and  carelessly,  making  unusual  and  unneces- 
sary noises,  calculated  to  frighten  horses  passing  over 
the  highway,  there  is  no  culpable  negligence.  The 
defendant  company  was  engaged  in  the  prosecution  of 
its  lawful  business,  and  it  was  bound  only  to  exercise 
ordinary  and  reasonable  care  to  avoid  inflicting  injury 
upon  others.  It  is  true,  there  was  some  evidence  that  the 
engine  was  exhausting  steam  at  both  sides,  as  well  as 
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at  the  top,  and,  as  one  witness  stated,  "was  puffing- 
steam  out,"  making"  a  noise  ;  but  it  is  a  matter  of  com- 
mon knowledge  that  an  engine  cannot  be  moved  with- 
out a  sufficient  head  of  steam,  and  that  the  business  of 
the  shifting  engine  is  such  that  it  must  always  have  a 
full  head  of  steam,  in  order  that  its  movements  may  be 
promptly  executed.  To  entitle  the  plaintiflF  to  recover, 
it  was  essential  to  show  that  the  quantity  of  steam  es- 
caping from  this  engine  and  the  noise  made  thereby, 
was  unusual  and  unnecessary.  The  proper  inquiry  is, 
not  whether  the  accident  might  have  been  avoided  if  the 
company  had  anticipated  its  occurrence  in  the  manner 
that  it  happened,  but  whether,  under  existing  circum-- 
stances,  there  was  any  want  of  reasonable  care  and 
diligence  in  the  management  of  the  engine  to  g-uard 
against  danger.  We  have  been  unable  to  find  in  the 
record  any  evidence  of  the  want  of  reasonable  care  and 
diligence  on  the  part  of  the  defendant's  servants  in  the 
management  of  the  engine  which  ought  to  have  been 
submitted  to  the  jury.  Among  the  numerous  authori- 
ties sustaining  this  view  of  the  case,  it  is  only  neces- 
sary to  refer  to  the  following  :  Wilkinson's  Case,  30 
Md.  224  ;  Shipley's  Case,  31  Md.  370  ;  Lewis'  Case,  38 
Md.  588  ;  Freeh's  Case,  39  Md.  576 ;  Burns'  Case,  54 
Md.  113  ;  Stebbing's  Case,  62  Md.  515  ;  19  Am.  &  Eng-. 
R.  Cas.  36 ;  Saving-ton's  Case,  71  Md.  599  ;  Duvall's 
Case,  73  Md.  516.  Pol.  Torts,  110,  111 ;  Burton's  Case, 
4  Har.  (Del.)  252  ;  Stinger's  Case,  78  Pa.  St.  225  ; 
Lamb's  Case,  140  Mass.  79.  The  cases  cited  by  the 
appellee  do  not  conflict  with  these  views.  In  each  of 
them  the  facts  were  disputed  ;  and,  wherever  that  oc- 
curs, the  jury  is  the  proper  tribunal  to  pass  upon  the 
question  of  negligence.  But,  as  has  been  frequently 
held  by  this  court,  where  there  is  no  proof  of  negligence 
on  the  part  of  the  defendant,  or  where  the  proof  is  so 
slight  and  inconclusive  in  its  nature  as  to  be  calculated 
to  lead  the  jury  into  wild  speculation  or  irrational  con- 
jecture (as  it  is  in  this  case),  then  the  duty  of  the  court 
is  to  grant  an  instruction  as  to  its  legal  insufficiency. 
Being,  after  a  careful  examination  of  the  record,  un- 
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able  to  discover  any  evidence  legally  sufficient  to  estab- 
lish negligence  on  the  part  of  the  defendant  or  its  ser- 
vants, we  are  of  opinion  that  there  was  error  in  grant- 
ing the  first  and  second  prayers  of  the  plaintiflFs,  and 
in  rejecting  the  first  and  second  prayers  of  the  defend- 
ant; and  the  judgment  will  be  reversed,  with  costs 
above  and  below. 


New  EngivAnd  R.  Co. 

V, 

Carnegie  Steeiv  Co.,  Limited. 

{Circuit  Court  of  Appeals y  May  22,  1896,) 

Appointment  of  Receivers. — A  biU  was  filed  by  a  holder  of  stock 
and  bonds  of  a  railway  company,  none  of  the  trustees  under  mort- 
g'ag'es  being-  joined,  which  alleg-ed  that  the  corporation  was  insolvent, 
and  that  its  system  was  in  danger  of  being*  broken  up.  The  bill 
asked  no  final  relief,  and  no  relief  except  the  appointment  of  receiv- 
ers to  hold  the  system  intact,  and  to  protect  the  corporation  ag-ainst 
its  creditors.  Held,  that  while  the  appointment  of  receivers  under 
such  bill  is  presumed  to  be  for  the  common  interest,  that  the  receiv- 
ers, at  that  stage,  stood  practically  for  the  corporation  itself  with  all 
its  rig-hts  and  powers,  subject  to  such  limitations  and  directions  as 
mig-ht  be  given  by  the  court. 

Same — Payment  of  Expenses. — Where  receivers  were  appointed 
under  such  bill,  the  court  properly  provided  in  the  decree  settling- 
the  receivership,  that  the  receivers  might  in  their  discretion,  from 
time  to  time,  out  of  the  funds  coming  into  their  hands,  pay  the  cur- 
rent and  unpaid  pay  rolls  and  vouchers  and  supply  accounts  incur- 
red in  the  operation  of  the  system,  at  any  time  within  four  months 
prior  to  the  entry  of  the  decree. 

Delay  in  Presentment  of  Claim. — A  creditor  of  such  corporation 
delayed  to  make  application  for  the  payment  of  a  claim  due  it,  for 
supplies  furnished  shortly  before  the  appointment  of  receivers,  un- 
til after  foreclosure  proceedings  had  been  filed  by  the  trustees  of  a 
mortgage.  Held,  that  such  delay  would  not  bar  recovery  if  there 
were  assets  from  which  the  claim  could  still  be  paid,  and  that  the 
delay  of  the  receivers  to  make  payment  was,  in  law,  the  delay  of  the 
court,  against  which  the  court  would  protect  whenever  practicable 
to  do  so. 

Special  Equities — Order  of  Court. — The  court  cannot  cut  off  the 
special  equities  of  such  creditor,  who  was  not  a  party  to  the  fore- 
closure proceeding,  by  an  order  providing  that  the  future  possession 
of  the  receivers  should  be  especially  for  the  benefit  of  the  mort- 
gaged creditors. 

5  (N.  S.)  A.  &  E.  R.  Cas.— 11 
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Priority  of  Claim. — The  court  appointing'  the  receivers  can  g'ive  the 
claim  of  such  creditor  priority  over  the  mortg-ag-e  in  question,  on 
the  corpus  of  that  portion  of  the  property  as  to  which  the  corpora- 
tion had  absolutely  parted  with  all  power  of  disposal  except  subject 
to  the  mortgag"ee's  title. 

Allowance  of  Interest — Error. — It  was  error  for  the  court  to  allow 
interest  on  such  creditor's  claim  if  he  had  not  shown  that  there  was 
a  fund  in  the  hands  of  the  receiver  or  their  privies,  especially  ap- 
plicable to  the  payment  of  his  claim,  which  would  not  have  been  ex- 
hausted by  the  allowance  of  interest. 

Costs  of  Appeal. — If  an  appellant  has  not  succeeded  in  reversing* 
the  decree  below,  althoug"h  he  appeal  against  the  whole  of  it,  but 
only  in  modifying  it  in  a  minor  particular,  neither  party  will  re- 
cover costs  in  the  appellate  court. 

Appeal  from  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts. 

Thomas  Thatcher  {Frank  A.  Farnhani  with  him  on 
brief),  for  appellant. 

Alfred  Hemenvjay  and  William  D.  Turner^  for  ap- 
pellee. 

Before  Putnam,  Circuit  Judge,  and  Nelson  and 
Webb,  District  Judges. 

Putnam,  Circuit  Judge.  This  is  a  summary  peti- 
tion on  the  heel  of  various  decrees  constituting  a  re- 
ceivership of  the  assets  of  the  New  York  and  New 
England  Railroad  Company.  The  petition  was  framed 
for  the  payment  by  the  receivers  of  the  petitioner's 

supply  bills  ;  but,  pending  its  consideration 
*****  in  the  court  below,  there  was  a  foreclosure 
sale,  and,  as  the  result  thereof,  the  receivers  were  dis- 
charged, and  the  assets  turned  over  to  the  purchasers, 
with  the  usual  reservations.  The  petition  has  been  re- 
framed  to  meet  this  condition  ;  but  the  substance  is  in 
no  way  affected,  and  it  is  to  be  disposed  of  on  the  same 
principles  as  though  the  assets  turned  over  by  the  re- 
ceivers were  still  in  their  hands. 

The  railroad  of  the  corporation  and  its  appurtenances 
were  subject  to  two  mortgages.  The  foreclosure  was 
of  the  second.  The  first  seems  to  have  been  amply 
secure  in  any  event,  so  that  the  only  effect  of  granting 
the  petition  would  be  to  diminish  the  assets  originally 
applicable  to  the  second.     Therefore,  we  may  consider 


RECEIVERS.  195 

New  England  R.  Co.  v,  Carnegie  Steel  Co. 

the  case  precisely  as  though  the  first  mortgag-e  did  not 
exist.  Practically,  the  burden  of  the  payment,  if  made, 
will  fall  on  the  purchasers ;  and  the  holders  of  the 
second  mortgage  will  not  now  be  aflFected  thereby,  as  a 
final  dividend  has  been  made  to  them.  Therefore,  no 
party  appears  in  opposition  except  the  purchasers  ;  and 
it  seems  not  to  be  disputed  that  they  have  so  far  suc- 
ceeded to  the  equities  of  the  mortgagees  as  to  have  a 
standing  in  court  for  this  purpose,  especially  as  the 
decree  discharging  the  receivers  contemplated  that  they 
should  have  it. 

The  facts  are  admitted  in  part,  and  are,  in  part,  shown 
by  the  paper  case  in  the  main  suits  which  resulted  in 
the  receivership  and  the  foreclosure.  Many  questions 
are  raised,  but  all  of  them  are  too  familiar,  or  too 
plainly  disposed  of,  to  need  discussion,  except  only  the 
one  arising  from  the  fact  that  the  decree  of  the  circuit 
court  established  the  claim  as  a  lien  on  the  corpus  of 
the  property,  and  thus  gave  it  practical  priority  over 
the  second  mortgage.  A  temporary  receivership  was 
created  by  a  decree,  entered  December  29,  1893,  on  a 
bill  filed  that  day  ;  and  this  was  continued  and  settled 
as  a  permanent  receivership  by  a  decree  entered  Janu- 
ary 26,  1894.  The  earliest  item  in  the  claim  of  the 
petitioner  was  furnished  September  22, 
1893  ;  and  at  the  time  the  bill  was  filed,  SS^i?".*'*  *' 
and  also  at  the  time  the  receivers  were  ap- 
pointed, the  claim  was  clearly  one  of  that  current  class 
usually  directed  to  be  paid  by  receivers.  The  original 
bill  was  filed  by  one  Wood,  as  sole  complainant,  and  as 
the  alleged  holder  of  a  few  first  mortgage  bonds  and  a 
few  shares  of  the  capital  stock  of  the  New  York  and 
New  England  Railroad  Company,  against  that  corpo- 
ration, as  sole  defendant.  The  trustees  under  neither 
mortgage  were  joined  ;  so  it  cannot  be  claimed  that  any 
proceedings  under  that  bill  could  affect  the  interests  of 
either  class  of  mortgagees,  or  establish  any  priority 
over  them,  without  a  violation  of  fundamental  principles 
of  law.  The  bill  alleged  that  the  corporation  was  in- 
solvent, and  that  its  system  was  in  danger  of  being 
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broken  up,  and  asked  no  final  relief,  and  no  relief  ex- 
cept the  appointment  of  receivers  to  hold  the  system 
intact,  and  to  protect  the  corporation  agfainst  its  credi- 
tors. It  was  one  of  those  anomalous  proceedings,  so 
common  in  such  cases,  which  the  supreme  court  has 
never  formally  approved  or  disapproved,  and  which 
have  been  tolerated  on  account  of  the  public  and  g-eneral 
interests  involved,  for  which  legislatures  have  given  no 
protection  under  such  emergencies.  Occasional  criti- 
cism has  been  expressed  against  the  courts  for  retaining 
proceedings  of  this  class ;  yet,  as  is  usual  under  such 
circumstances,  no  formal  objections  appear  to  have  been 
brought  to  the  attention  of  the  court  in  this  case. 
While,  therefore,  we  can  justly  presume  that  the  ap- 
pointment of  receivers  was  found  to  have  been  for  the 
common  interest,  yet  we  must  refer  to  the  state  of  the 
record  in  these  particulars  for  the  purpose  of  explain- 
ing that  the  receivers,  at  that  stage,  stood  practically 
for  the  corporation  itself,  with  all  its  rights  and  pow- 
ers, subject  to  such  limitations  and  directions  as  might 
be  given  by  the  court. 

As  is  also  usual  in  such  cases,  the  receivership  cov- 
ered all  the  assets,  papers,  records,  and  books  of  ac- 
count of  the  corporation.  The  former  included,  not 
only  the  railroad  and  its  proper  appurtenances,  but 
supplies  on  hand,  cash  and  cash  items,  traffic  balances 
and  other  credits,  and  the  tolls  and  other  income  ac- 
crued, accruing,  or  to  accrue.  Some  of  these,  as  sup- 
plies and  tolls,  were  covered  by  the  second  mortgage, 
the  supplies  as  after-acquired  property,  and  the  toils  or 
earnings  of  the  railroad  as  incident  to  its  franchises, 
which  were  the  essential  thing  mortgaged.  In  equity 
at  least,  if  not  at  law,  the  mortgage  bound  all  these 
matters  except  cash,  cash  items,  and  credits.  Pennock 
V.  Coe,  23  How.  (U.  S.)  117,  130 ;  Fosdick  v.  Schall, 
99  U.  S.  235,  251.  Pennock  v.  Coe  has  always  been 
recognized  by  the  supreme  court  as  settling  the  general 
principle  in  this  particular,  and  has  been  cited  for  that 
purpose  as  late  as  Trust  Co.  v.  Kneeland,  138  U.  S. 
414,  419,  46  Am.  &  Eng.  R.  Cas.  268.     Nevertheless, 
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it  is  well  settled  that,  until  the  mortgag-e  creditor  inter- 
feres, the  corporation  may  dispose  of  the  supplies  and 
tolls  or  other  income  as  though  unincumbered.  Fos- 
dick  V.  Schall,  99  U.  S.  252  and  253.  This  rule  is  one 
of  practical  necessity,  and,  therefore,  of  presumed 
license,  and  of  universal  recognition,  and  has  been  ap- 
proved by  the  supreme  court  in  many  other  cases,  of 
which,  perhaps,  the  latest  is  United  States  Trust  Co. 
V.  Wabash  W.  R.  Co.,  150  U.  S.  287,  306.  Therefore, 
under  the  circumstances  of  the  appointment  of  the  re- 
ceivers as  originally  made,  the  interests  of  the  mort- 
gagees were  not  concerned,  because,  so  far  as  apper- 
tained to  them,  the  court,  through  its  receivers,  might 
dispose,  on  general  equitable  principles,  of  all  the 
various  items  under  discussion,  including  cash,  cash 
items,  credits,  income  and  supplies,  as  the  corporation, 
having  just  regard  to  all  interests,  could  have  done  if 
it  had  remained  in  possession.  But  the  courts,  having 
in  view  that  the  main  purposes  of  the  receiverships  are 
to  prevent  disintegration,  and  to  maintain  activity  in 
the  operation  of  the  railroad,  have  never  gone  beyond 
appropriating  such  assets  to  the  liquidation  of  such 
matters  as  the  corporation  would  presumably  have  first 
applied  them  to,  in  the  event  it  had  retained  possession, 
and  was  faithfully  struggling  to  accomplish  the  pur- 
poses for  which  the  receiverships  are  created  ;  that  is, 
to  the  payment  of  accruing  expenses  and  accrued  traffic 
balances,  current  supply  bills  and  pay  rolls,  and  to 
meeting  such  temporary  emergencies,  threatening  the 
system,  as  could  not  otherwise  be  met.  No  cases  have 
occurred  where  the  federal  courts  have  found  in  their 
hands  assets  in  excess  of  such  demands,  not  subject  to 
mortgage  liens,  and  applicable  to  the  payment  of  gen- 
eral creditors.  How  such  assets  should  be  disposed  of, 
we  need  not  consider. 

The  equities  of  the  administration  of  property  in  the 
hands  of  receivers  of  railroad  assets  have  been  stated 
by  the  supreme  court  in  different  ways,  and  not  always 
with  expressed  regard  to  the  differing  circumstances 
under  which  the  receivers  were  appointed,  and  to  the 
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parties  to  the  record;  but,  as  applied  to  a  case  in  the 
situation  of  the  one  at  bar  at  this  sta^e,  that  court  has 
never  in  practice  gone  beyond  the  substance  of  what  we 
have  stated.  In  view  thereof,  the  circuit  court  prop- 
erly provided,  in  the  decree  already  referred 
l^^jif '■•■* '^^  to  settling-  the  receivership,  that  the  receiv- 
ers might,  "in  their  discretion,  from  time  to 
time,  out  of  the  fund's  coming  into  their  hands,  pay 
*  *  *  the  current  and  unpaid  pay  rolls  and  vouchers 
and  supply  accounts  incurred  in  the  operation"  of  the 
system  '*at  any  time  within  four  months  prior"  to  the 
entry  of  the  decree.  Literally  taken,  this  did  not  em- 
brace the  first  item  in  the  petitioner's  claim,  which  was 
a  very  small  one;  but  it  did  in  its  spirit,  and  the  court 
on  application,  would,  without  doubt,  have  given  re- 
lief. As  under  this  decree,  no  funds,  except  those 
which,  but  for  it,  would  have  been  at  the  disposal  of  the 
corporation,  could  have  come  into  the  hands  of  the  re- 
ceivers, the  court  did  not  thereby  undertake  to  bind  the 
corpus  of  the  mortgaged  property;  nor,  for  the  reasons 
we  have  given,  could  it  have  done  so  at  that  stage  of 
the  proceedings.  It  appears  that,  pursuant  to  the  de- 
cree, many  claims  of  the  class  of  the  peti- 
neffof  cfftim!*"     tioner's  were  paid  by  the  receivers.  Indeed, 

so  far  as  the  record  goes,  this  is  the  only 
one  unpaid.  This  would  not  be  equity  if  the  petitioner 
should  ultimately  fail  of  recovery,  as  equity  demands 
equal  distribution  among  all  of  the  same  class.  Never- 
theless, this  is  through  the  fault  of  the  petitioner,  be- 
cause it  delayed,  without  making  an  application  to  the 
court  itself,  until  after  the  next  stage  in  the  proceed- 
ings. This,  however,  will  not  bar  recovery  now,  if 
there  are  assets  from  which  the  claim  can  still  be  paid. 
The  delay  of  the  receivers  to  make  payment  was,  in 
law,  the  delay  of  the  court;  and  the  court  will,  of  course, 
protect  against  its  own  delay  whenever  practicable  to 
do  so. 

September  8,  1894,  the  trustees  in  the  second  mort- 
gage filed  their  bill  for  forclosure,  which  was  consoli- 
dated with  the  then  pending  bill.     In  this  they  prayed 
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that,  pending  foreclosure,  they  mig-ht  be  put  in  posses- 
sion, or  that  receivers  mig-ht  be  appointed,  and  that  the 
proceeds  of  the  foreclosure  sale,  and  also  the  net  earn- 
ings in  the  hands  of  such  receivers,  after  payment  of 
costs  and  expenses,  should  be  applied  on  the  mortg-age 
debt.  As  the  result  of  this,  the  then  receivership  was 
continued  under  a  modified  order,  entered  on  Septem- 
ber 8,  1894,  which  directed,  in  substance,  that  no  pay- 
ment of  claims  of  the  class  in  question  should  be  there- 
after made  without  the  order  of  the  court.  This  did 
not  entirely  cut  out  such  claims,  as  the  respondent 
maintains;  but,  on  the  other  hand,  it  expressly  reserved 
the  right  to  consider  all  rights  and  obligations  already 
created  or  incurred  through  the  receiver- 
ship. In  any  event,  the  court  could  not  haveo^^j^'^i^JiJ"**'" 
cut  off  in  that  summary  manner  the  equities 
of  the  petitioner,  who  was  not  a  party  to  the  proceed- 
ing. The  order  of  September  8  also  provided  that  the 
future  possession  of  the  receivers  should  be  especially 
for  the  benefit  of  the  mortgage  creditors;  but  this, 
also,  was  aside  from  any  participation  by  the  petitioner, 
was  only  an  affirmation  of  the  ordinary  equities  as  to 
income  received  pending  foreclosure  (Fosdickt^.  Schall, 
99  U.  S.  235,  251),  already  referred  to,  and  could  not 
destroy  the  special  equities  which  we  are  considering. 
On  the  other  hand,  by  this  proceeding  the  representa- 
tives of  the  second  mortgage  voluntarily  strengthened 
and  confirmed  the  general  equities  in  behalf  of  supply 
bills  which  we  have  considered,  and  brought  them- 
selves within  the  earliest  statement  of  the  principle  un- 
derlying them  given  by  the  supreme  court. 

In  Posdick  v.  Schall,  99  U.  S.,  at  page  253,  the  court 
said: 

"The  mortgagee  has  his  strict  rights,  which  he  may 
enforce  in  the  ordinary  way.  If  he  asks  no  favors,  he 
need  grant  none.  But  if  he  calls  upon  a  court  of  chan- 
cery to  put  forth  its  extraordinary  powers,  and  grant 
him  purely  equitable  relief,  he  may,  with  propriety,  be 
required  to  submit  to  the  operation  of  a  rule  which  al- 
ways applies  in  such  cases,  and  do  equity  in  order  to 
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get  equity.  The  appointment  of  a  receiver  is  not  a 
matter  of  strict  right.  Such  an  application  al\v^ys 
calls  for  the  exercise  of  judicial  discretion;  and  the 
chancellor  should  so  mold  his  order,  that  while  favoring- 
one,  injustice  is  not  done  to  another.  If  this  cannot  be 
accomplished,  the  application  should  ordinarily  be  de- 
nied:" 

February  13,  1895,  the  petitioner  made  its  claim  in  the 
circuit  court.  The  petition  sets  out  no  special  circumstan- 
ces to  distinguish  the  claim  from  an  ordinary  current  sup- 
ply bill,  or  to  entitle  it  to  a  lien  on  the  corpus  of  the  mort- 
gaged property.  It  states  enough  in  connection  with 
what  we  have  already  explained,  to  entitle  it  to  the  usual 
order  for  payment  by  the  receivers,  and  consequently 
•^  -.*    . «  .     by  the  purchasers  referred  to.     Therefore, 

rri«rity  of  dais.       "^  • .  ^       t         <  f  i 

as  it  ranked  only  as  an  ordinary  current  sup- 
ply bill,  could  the  court  give  it  priority  over  the  mort- 
gage in  question,  on  the  corpus  of  that  portion  of  the 
property  as  to  which  the  corporation  had  absolutely 
parted  with  all  power  of  disposal  except  subject  to  the 
mortgagee's  title  ?  Whatever  might  be  our  decision  if 
the  case  was  of  novel  impression,  we  think  we"  are  con- 
cluded by  Miltenberger  v.  Railway  Co.,  106 U.  S.  286, 
12  Am.  &  Eng.  R.  Cas.  464,  as  explained,  and  perhaps 
limited,  in  Kneeland  v.  Trust  Co.,  136  U.  S.  89,  43 
Am.  &  EJng.  R.  Cas.  519;  Thomas  v.  Car  Co.,  149 
U.  S.  95,  110;  Bound  v.  Railway  Co.,  58  Fed.  Rep. 
473,  480  ;  and  Finance  Co.  of  Pennsylvania  v.  Charles- 
ton, C.  &  C.  R.  Co.,  62  Fed.  Rep.  205.  We  are, 
therefore,  required  to  hold  that  the  circuit  court  had 
the  power  to  give  the  priority  complained  of  to  supply 
bills  of  the  character,  contracted  at  the  time,  and  re- 
maining unpaid,  under  the  circumstances  shown  in 
reference  to  those  now  at  issue.  What  would  have 
been  the  conclusion  if  the  trustees  of  the  second  mort- 
gage had  not  asked  for  a  receiver,  and  had  not  sub- 
mitted to  the  order  of  September  8,  1894,  modifying  to 
some  extent  the  then  existing  receivership,  and  thus 
giving  it  retroactive  effect  as  of  the  time  of  its  original 
creation,  we  need  not  determine.     So  far  as  we  have 
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discovered,  Miltenberg-er  v.  Railway  Co.  is  the  only 
instance  in  which  the  supreme  court  has,  in  fact,  allowed 
accrued  supply  bills  a  priority  against  the  corpus  of 
mortgaged  property  ;  and,  as  we  understand  that  suit, 
the  circumstances  of  the  case  at  bar  in  its  final  stages 
are  substantially  the  same  for  our  present  purposes, 
and  we  have  followed  strictly  its  conclusions  without 
going  beyond  them. 

The  court  below  allowed  interest  on  the  petitioner's 
claim,  which  allowance  is  assigned  as  error. 
If  the  petitioner  had  shown  that  there  was  a  torMt^lmr.'' 
fund  in  the  hands  of  the  receivers,  or  their 
privies,  especially  applicable  to  the  payment  of  this 
claim,  which  would  not  have  been  exhausted  by  the 
allowance  of  interest,  it  might,  perhaps,  have  been 
computed.  National.  Bank  of  Commonwealth  v.  Me- 
chanics' Nat.  Bank,  94  U.  S.  437,  441 ;  Richmond  v. 
Irons,  121  U.  S.  27,  64.  But,  under  the  circumstances 
of  the  case,  we  think  we  are  bound  by  Thomas  v.  Car 
Co.,  149  U.  S.  95,  116,  already  cited,  and  Meddaugh  v, 
Wilson,  151  U.  S.  333,  360,  to  disallow  it.  Yet  the 
petitioner,  as  appellee,  is  entitled  to  interest  from  the 
time  of  the  entry  in  the  circuit  court  of  the  decree  in 
its  favor. 

As  the  appellant  has  not  succeeded  in  reversing  the 
decree  below,  although  it  appealed  against  ^^  ^^^  ^ 
the  whole  of  it,  but  only  in  modifying  it  in  a 
minor  particular,  we  will  follow  the  order  as  to  costs 
adopted  by  this  court  in  Packard  v.  Lacing-Stud  Co., 
70  Fed.  Rep.  66,  68. 

The  decree  of  the  circuit  court  is  modified  so  as  to 
allow  petitioner  interest  only  from  February  4,  1896, 
ancf,  as  thus  modified,  is  affirmed  ;  and  neither  party 
will  recover  costs  in  this  court. 
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Spencer  et.  al.^ 

V. 

Brooks. 

[Supreme  Court  of  Georgia^  Jan,  <?/,  i8g6,) 

Receivers — Adoption  of  Contract  of  Company. — A  written  contract 
of  service  between  one  of  its  employees  and  a  railroad  company, 
which,  after  the  making-  of  such  contract,  is  put  into  the  hands  of 
receivers,  who  retain  this  employee  in  their  service,  is  not  necessa- 
rily and  at  all  events  binding-  between  the  receivers  and  the  em- 
ployee. To  make  it  so,  there  must  be,  as  between  these  parties^ 
some  agreement  to  this  effect,  either  express  or  implied. 

Fellow  Servants. — As  a  general  rule,  a  conductor  in  charg-e  of  a 
regular  passenger  or  freight  train,  and  having,  as  such  conductor,, 
full  control  of  its  movements,  is  not,  while  in  the  performance  of 
his  usual  and  ordinary  duties  with  reference  thereto,  a  fellow  ser~ 
vant  of  an  engineer,  iireman,  or  brakeman  working  under  his  or- 
ders. Under  such  circumstances,  the  conductor  is  the  vice  principal 
of  the  railroad  company  or  of  receivers  operating  it  under  the  orders, 
of  a  court. 

Instruction. — There  is  nothing  in  the  facts  of  this  case  taking  it 
out  of  the  rule  above  stated ;  and  the  charges  complained  of,  being, 
under  the  evidence  adjusted  to  this  rule,  were  not  improperly  based 
upon  the  assumption  that  the  plaintiff  and  the  conductor  were  not 
fellow  servants  ;  nor  were  they  in  other  respects  erroneous. 

Case  at  Bar. — The  evidence  warranted  the  verdict,  and  there  was. 
no  error  in  denying  a  new  trial. 

Error  from  city  court  of  Atlanta.     Affirmed. 

The  following-  is  the  official  report : 

Brooks,  by  his  next  friend,  sued  the  receivers  of  the 
Richmond  &  Danville  Railroad  Company  for  damag-es 
from  personal  injuries,  alleg-ing- :  About  July  15,  1893, 
he  was  in  the  employ  of  defendants  in  the  operation  of 
the  railroad  as  brakeman  on  a  freig^ht  train,  which  ar- 
«    o.  X .  rived  on  the  evening*  of  that  day  at  Talla- 

Coie  stated.  r>  tx    x.  t  ^\. 

poosa,  Ga.  It  became  necessary  tor  the 
train  to  take  on  a  freight  car  standing-  on  the  side  track 
at  this  point,  and  to  this  end  plaintiff  was  ordered  by 
the  conductor,  one  Payne,  who  was  defendants'  vice 
principal  in  charg-e  of  the  train,  to  go  over  to  said  car 
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to  open  the  knuckle  of  the  patent  bumper  thereof,  pre- 
paratory to  attaching"  the  car  to  the  car  attached  to  the 
engine.  At  this  time  the  car  on  the  side  track  was  sta- 
tionary, and  so  was  the  train.  Plaintiff  had  made  no  sig- 
nal to  move,  and  it  was  their  duty  not  to  move  without 
a  signal  from  him  or  the  conductor.  He  stepped  up  to 
the  car  on  the  side  track,  and  was  engaged  in  opening" 
the  knuckle  of  the  bumper,  having  his  back  to  the  en- 
gine. While  he  was  in  this  position,  and  relying  upon 
the  engineer  waiting  for  the  signal  before  he  moved 
back,  the  engineer  suddenly,  negligently,  and  reckless- 
ly moved  back  his  engine  and  cars  upon  plaintiff,  and 
before  plaintiff  was  aware  thereof  the  car  approaching 
struck  him  on  the  back,  and  he  at  once  sprang  to  the 
side  of  the  track  to  extricate  himself,  but  defendants 
had  negligently  and  carelessly  allowed  the  roadbed  to 
be  in  a  dangerous  condition  at  this  point.  There  was  a 
deep  space,  four  or  five  inches  deep,  between  the  cross- 
ties,  which  should  have  been  filled  up  level  to  the  top 
of  the  ties,  into  which  space  plaintiff's  foot  went,  and 
he  was  thrown  violently  to  the  ground,  before  the  two 
moving-  cars.  The  person  in  charge  of  the  engine  was 
one  O'Neill,  who  was  only  a  fireman  by  occupation, 
and  was  then  acting  as  engineer,  with  defendants'  con- 
sent, and  was  utterly  incompetent  and  unfit  for  the 
position  of  engineer,  and  was  so  known  to  be  by  de- 
fendants, and,  had  they  exercised  ordinary  care,  they 
would  have  been  bound  to  have  known  it.  No  signal 
was  given  said  engineer,  and,  if  any  was  given,  plaint- 
iff was  not  aware  of  it,  and  if  it  was  given  him  to  come 
back,  it  was  by  the  conductor,  and  the  conductor  repre- 
sented defendants  in  the  running  and  operation  of  the 
train.  Tallapoosa  is  an  important  station,  having  side 
tracks  and  foundry  tracks,  and  much  switching  and 
coupling  is  done  in  defendants'  yard  at  this  point.  It 
was  incumbent  on  def  endan  ts  to  keep  the  track  and 
roadbed  in  a  condition  reasonably  safe,  so  that  employees 
could  safely  couple  cars  on  said  track,  and  to  exercise 
ordinary  care  to  that  end.  This  defendants  failed  to 
do,  and  the  track  had  remained  in   its  unsafe  condition 
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for  many  months.  Defendants  knew  thereof,  and,  had 
they  exercised  ordinary  care  were  bound  to  have 
known  it.  Plaintiff  was  not  aware  thereof.  The 
declaration  then  set  out  with  more  particularity  the 
alleg"ed  defective  condition  of  the  roadbed,  the  nature  of 
petitioner's  injuries,  his  earningcs,  age,  etc.  By  amend- 
ment it  was  alleged  :  The  conductor  negligently  sig- 
naled the  engineer  to  come  back,  before  plaintiff  had 
finished  his  work  of  opening  the  knuckle,  and  while 
plaintiff  was  in  such  position  that  any  movement  of  the 
car  would  injure  him.  Said  conductor  had  no  right  to 
give  such  signal  until  plaintiff  was  out  of  danger. 
Plaintiff  was  in  plain  view  of  the  conductor.  The  con- 
ductor saw  plaintiff  and  knew  what  he  was  doing. 
Had  the  conductor  exercised  ordinary  care,  he  was 
bound  to  have  seen  plaintiff,  and  have  known  his  peri- 
lous condition.  Plaintiff  was  ordered  by  the  conductor 
to  open  the  knuckle  of  a  car  which,  with  other  cars, 
was  attached  to  the  engine,  and  was  obeying  this  order 
when  injured.  Said  cars  were  then  standing  still,  and 
when  the  knuckle  was  properly  opened  were  to  be 
moved  back,  and  coupled  to  other  standing  cars.  The 
engine  and  cars  were  negligently  moved  back  as  afore- 
said and  run  over  plaintiff.  The  conductor  was  negli- 
gent, in  that  he  had  entire  supervision  and  control  of 
the  train  and  represented  defendants,  and  negligentlj'' 
allowed  the  engineer  to  leave  his  engine,  and  allowed 
the  fireman,  who  was  incompetent  as  an  engineer,  to 
handle  the  engine,  and  the  fireman  was  moving  the 
engine  when  plaintiff  was  hurt,  and  the  conductor  knew 
the  fireman  was  incompetent  as  engineer.  The  fire- 
man was  guilty  of  the  negligent  act  set  out  in  the 
declaration.  By  further  amendment  it  was  alleged : 
The  conductor  saw  plaintiff  fall,  as  set  out  in  the 
declaration,  and  saw  that  the  wheel  of  the  car  was 
about  to  run  over  him,  and  did  not  signal  the  fireman 
in  charge  of  the  engine  to  stop.  The  engine  had  just 
started,  and  was  going  slow,  and  could  have  been 
stopped  by  the  fireman  if  the  conductor  had  signaled 
him  so  to  do,  and  would  not  have  run  over  plaintiff's 


RECEIVERS.  205 

Spencer  v.  Brooks. 

arm  ;  and,  if  it  had  not  stopped  before  reaching-  plaint- 
iff, it  would  have  struck  him  with  so  little  force  that  it 
would  not  have  run  over  his  arm.  Said  failure  so  to 
sigfnal  the  fireman  by  the  conductor,  as  it  was  his  duty 
to  do,  was  negfligence  on  the  part  of  the  conductor, 
who  was  representing  defendants  in  the  management 
of  the  train.  There  was  a  verdict  for  plaintiff  for 
SI, 500,  and,  defendants'  motion  for  new  trial  being 
overruled,  they  excepted. 

The  motion  was  upon  the  general  grounds  that  the 
verdict  was  contrary  to  law,  evidence,  etc.,  and  because 
it  was  so  excessive  in  amount  as  to  shock  the  moral 
sense,  and  indicate  bias  and  prejudice.  Also  because 
the  court  excluded  from  the  jury  the  following  con- 
tract in  writing,  which  was  offered  in  evidence,  and 
duly  proved  to  have  been  executed  and  signed  by 
plaintiff:  ''Richmond  &  Danville  Railroad  Company, 
Lessee,  the  Georgia  Pacific  Railway.  Atlanta,  Ga.  11, 
10,  1892.  I  fully  understand  that  the  Richmond  and 
Danville  Railroad  Company  positively  prohibits  brake- 
men  from  coupling  or  uncoupling  cars  except  with  a 
stick,  and  that  brakemen  or  others  must  not  go  between 
cars  under  any  circumstances  for  the  purpose  of  coup- 
ling or  uncoupling,  or  for  adjusting  pins,  etc.,  when 
engine  is  attached  to  such  cars  or  train ;  and  in  consid- 
eration of  being  employed  by  said  company  I  hereby 
agree  to  be  bound  by  said  rule,  and  waive  any  and  all 
liability  of  said  company  to  me  for  any  results  of  diso- 
bedience or  infraction  thereof.  I  have  read  the  above 
carefully,  and  fully  understand  it.  [Signed]  John 
Foster  Brooks.  Witness:  J.  D.  Patterson."  "I 
hereby  certifj'^  that  John  Foster  Brooks  signed  the 
above,  as  appears  by  'his  mark.'  I  read  the  same  over 
to  him  and  carefully  explained  it.  Note  :  Before  any 
one  is  allowed  to  enter  the  service  of  this  company  as 
brakeman,  flagman,  switchman,  or  fireman,  he  must 
sign  one  of  these  forms  ;  and,  previous  to  his  signing, 
he  must  insert,  in  his  own  handwriting,  above  his  sig- 
nature, the  words :  'I  have  read  the  above  carefully^ 
and  fully  understand  it.'  " 
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Error  in  charging*:  **I  put  the  question  in  this  form 
because  the  conductor  of  a  train  out  on  the  road  is  the 
representative  or  vice  principal  of  the  absent  master, 
and  not  the  fellow  servant  with  the  brakeman,  while  he 
is  eng-aged  in  governing  its  movements.  He  has  con- 
trol and  direction  of  its  movements, — ^to  start  it  or  stop 
it ;  and  if  he  be  guilty  of  negligence  in  these  respects 
it  is  the  master's  own  negligence."  Alleged  to  be 
error,  for  the  reason  that  the  question  whether  the 
conductor  of  the  train  was  or  was  not  a  fellow  servant 
with  the  plaintiff,  under  the  facts  of  the  case,  was  a 
question  of  fact  for  the  jury  to  decide,  and  the  same 
should  have  been  submitted  to  them  for  their  decision, 
it  not  being  competent  for  the  court  to  decide  such  issue 
of  fact. 

Error  in  charging:  **If  the  conductor,  who,  as  I  have 
said,  stood  for,  and  represented  the  absent  master  in 
the  governance  of  the  train,  with  power,  by  virtue  of  his 
headship,  to  start  or  stop  it,  as  any  emergency  of  ser- 
vice demanded,  if  he  saw  the  plaintiff  stumble  and  fall, 
and  saw  the  efforts  he  was  making  to  extricate  himself 
from  his  perilous  situation,  and  saw  the  train  moving 
upon  him  while  in  that  prostrate  position,  and  in  a  situ- 
ation of  imminent  peril,  and  failed  to  use  ordinary  care 
in  reference  to  commanding  the  stop  of  the  train  to  save 
him,  when,  by  the  use  of  such  care,  he  could  have  saved 
him,  you  would  be  authorized  to  find  that  the  defend- 
ants were  negligent."  Alleged  to  be  error,  because 
the  charge  virtually  takes  from  the  jury  the  determi- 
nation of  the  substantive  issue  of  fact  as  to 
whether,  under  the  circumstances  disclosed  by  the 
record,  the  conductor  of  the  train  was  or  was 
not  a  fellow  servant  of  the  plaintiff,  and  assumes 
to  instruct  the  jury  that  such  conductor  was 
vice  principal  of  defendants,  and  represented  the  de- 
fendants in  such  manner  as  to  make  them  liable  for  his 
acts  or  omissions.  Further,  because  there  is  no  allega- 
tion in  the  declaration,  and  no  evidence  in  the  record,  to 
justify  a  charge  based  upon  the  failure  of  the  conductor 
to  use  ordinary  care  in  reference  to  saving  the  plaintiff 
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after  the  conductor  saw  the  plaintiff  in  a  position  of 
peril.  The  declaration  tenders  no  such  issue,  and 
makes  no  such  charge,  and  the  record  fails  to  show  that 
any  evidence  was  introduced  tending*  to  show  negli- 
gence on  the  part  of  the  conductor  in  failing  to  stop  the 
train  after  plaintiff  stumbled  and  fell  upon  the  track 
and  was  in  a  position  of  peril.  Further,  because  the 
defendants  would  not  be  liable  for  the  mere  omission  of 
the  conductor  to  avert  from  the  plaintiff  injurious  re- 
sults following  his  stumbling  and  falling  upon  the 
track.  Unless  the  conductor  had  some  part  in  bring- 
ing about  the  position  of  peril,  or  was  guilty  of  some 
negligence  in  that  regard,  even  assuming  him  to  have 
been  not  a  fellow  servant,  but  the  vice  principal,  of  de- 
fendants, his  mere  failure  to  stop  the  train  under  the 
circumstances  disclosed  by  the  evidence  would  not  con- 
stitute actionable  negligence  against  the  receivers.  The 
jury's  attention  is  not  directed,  in  connection  with  this 
charge,  to  the  fact  that,  before  the  defendants  would  be 
liable,  the  conductor  must  have  himself  been  guilty  of 
negligence  in  bringing  about  the  situation  of  peril,  but 
the  jury  are  told  that,  even  though  the  conductor  had 
no  part  in  the  movement  of  the  train,  even  though  he 
was  not  responsible  for  the  negligent  moving  back  of 
the  train,  even  though  the  plaintiff  himself  had  signaled 
the  train  back,  and  had  put  himself  in  a  position  of 
peril,  even  though  the  position  of  peril  resulted  from 
no  negligence  on  the  part  of  any  one,  yet  the  mere  fact 
that  the  conductor  failed  to  intervene  promptly  to  avert 
the  consequences  of  the  negligence  or  misfortune  of  the 
plaintiff,  would  entitle  the  plaintiff  to  a  verdict. 

Error  in  charging:  **The  question  for  you  to  decide 
on  this  branch  of  the  case  is,  did  the  conductor  dis- 
cover that  the  plaintiff  had  stumbled  and  fallen  in  front 
of  the  advancing  train,  and  was  he  guilty  of  negligence 
in  failing  to  use  due  care  in  stopping  it  in  time  to  avoid 
the  catastrophe?"  Alleged  to  be  error,  because  the  lia- 
bility of  the  defendants  is  made  to  depend  upon  the  mere 
failure  of  the  conductor  to  stop  the  train  in  time  to  avoid 
the  catastrophe,  after  discovering  that  the  plaintiff  had 
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stumbled  and  fallen  in  front  of  the  advancing  train,  and 
without  reference  to  the  question  whether  the  conduc- 
tor was  responsible  for  plaintiff's  perilous  situation 
upon  the  track,  or  whether  the  plaintiff's  perilous  situ- 
ation was  brought  about  by  the  conductor's  want  of  due 
care.  Further,  because  the  declaration  contains  no 
sufficient  charge  against  the  defendants  by  reason  of 
the  mere  failure  of  the  conductor  to  obviate  the  perils 
of  plaintiff's  situation  by  signaling  the  engineer  to  stop 
after  his- perilous  situation  became  known.  The  theory 
of  the  declaration  is  that  the  injury  was  caused  by  af- 
firmative acts  of  the  conductor  in  signaling  the  train 
back,  and  there  is  no  averment  in  the  declaration,  and 
no  evidence  in  the  record,  to  justify  a  charge  upon  the 
want  of  care  on  the  part  of  the  conductor  in  failing  to 
stop  the  train  in  time  to  avoid  plaintiff's  injury. 

Error  in  charging:  "If,  therefore,  you  believe  from 
the  evidence  that  the  conductor  knew  that  Mr.  Brooks 
was  standing  on  the  track,  trying  to  pull  the  knuckle 
back,  the  train  being  then  at  a  standstill,  and  you  fur- 
ther believe  from  the  evidence  that  the  conductor  himself 
ordered  the  engineer  to  come  back,  and  the  engineer  did 
so,  and  that  the  conductor  was  negligent  in  so  ordering^ 
in  view  of  the  actual  occasion  and  situation  as  known  to 
him,  you  would  be  authorized  to  find  that  the  master, 
the  defendant  sued  here,  was  negligent."  Alleged  to 
be  error,  because  it  takes  from  the  jury  the  considera- 
tion of  the  question  of  whether  the  relation  of  the  vice 
principal  existed  between  the  conductor  and  the  defend- 
ants, and  whether  the  conductor,  under  the  facts,  was 
a  fellow  servant  of  petitioner.  Further,  because  on 
the  undisputed  evidence  it  appeared  that  the  conductor 
was  the  fellow  servant  of  petitioner,  and  was  not,  at 
the  time  plaintiff  received  his  injuries,  engaged  in  the 
performance  of  any  duty  resting  upon  the  master  as. 
such,  but  was  engaged  in  a  servant's  duty,  and  was, 
therefore,  the  fellow  servant  of  petitioner,  for  whose 
acts  the  defendants  are  not  liable. 

Error  in  charging:     * 'Again,  if  you  believe  from  the 
evidence  that  the  train  started,  whether  in  obedience  to 
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a  sig"nal  from  the  conductor  or  without  any  signal  at  all, 
and  that  plaintiff,  as  he  turned  from  the  knuckle  to  get 
off  the  track,  stepped  into  a  hole  between  the  cross-ties, 
and  stumbled  and  fell,  and,  being  on  his  all-fours, 
scrambled  along  the  track  a  certain  distance  in  an  effort 
to  keep  from  being  caught  by  the  train,  and  the  con- 
ductor discovered  this  in  time,  by  the  exercise  of  ordi- 
nary care,  to  signal  the  engineer,  and  stop  the  train  be- 
fore it  caught  and  mangled  plaintiff,  and  negligently 
failed  to  do  so,  you  would  be  authorized  to  find  that  his 
negligence  in  this  regard  was  the  negligence  of  the  de- 
femiant."  Alleged  to  be  error,  because,  even  if  the 
facts  recited  in  the  charge  and  the  supposition  presented 
by  the  charge  were  true,  the  proximate  cause  of  plaint- 
iff's injury  would  be  the  negligent  act  of  the  engineer 
in  moving  back  his  train  without  a  signal  from  peti- 
tioner, and  the  mere  fact  that  the  conductor  did  not  in- 
terpose to  avert  the  consequences  of  acts  of  negligence 
for  w^hich  neither  the  defendants  nor  the  conductor 
himself  was  primarily  responsible,  would  not  be  suffi- 
cient to  charge  the  defendants  with  legal  liability. 
Further,  because,  even  if  the  law  of  the  charge  were 
correct,  and  the  defendants  were  liable  as  supposed  in 
the  charge,  the  court  should  have  taken  into  account 
the  fact  of  the  great  alarm  of  the  conductor,  as  shown 
in  the  evidence,  and  should  have  charged  the  jury,  in 
connection  therewith,  that  the  conductor,  being  so 
alarmed,  and  without  fault  on  his  part,  and  seeing  peti- 
tioner in  a  situation  calculated  to  excite  great  conster- 
nation and  alarm  in  the  mind  of  the  conductor,  would 
not,  under  such  circumstances,  be  held  to  the  exercise 
of  that  calm  and  deliberate  judgment  which  a  man 
should  exercise  who  was  not  under  the  influence  of  such 
excitement  and  alarm.  Further,  because  this  portion 
of  the  charge  is  no  more  manifestly  error  for  the  reason 
that  in  sub-division  14  of  the  court's  charge,  the  court 
instructed  the  jury,  with  reference  to  the  conduct  of 
the  plaintiff,  as  follows:  * 'Where  one  is  put,  by  the 
negligence  of  another,  under  circumstances  of  grave 
peril,  and  he  must  choose  instantly  between  two  courses 
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of  conduct,  both  of  them  hazardous,  and  he  chooses  a 
course  which  results  in  in  jury,  whereas,  if  he  had  chosen 
the  other,  he  would  not  have  been  hurt  at  all,  the  law 
will  leave  it  to  the  jury  to  say  whether,  under  the  par- 
ticular circumstances,  he  exercised  a  due  care  commen- 
surate with  the  actual  circumstances  as  they  were  pre- 
sented to  him  at  the  time."  Defendants  submit  that 
the  same  principle  of  law  which,  in  a  position  of  danger 
not  brought  about  by  his  own  carelessness,  would  ex- 
onerate the  plaintiflF  from  the  exercise  of  a  high  degree 
of  care,  would,  under  the  circumstances  in  which  the 
conductor  was  placed,  be  equally  applicable  to  him,  and, 
if  the  defendants  are  to  be  charged  with  liability  for 
the  failure  of  the  conductor  to  promptly  act,  while  in 
the  presence  of  an  overwhelming  peril  to  another,  the 
jury  should  have  been  charged  that  the  same  principle 
was  equally  applicable  to  the  conduct  of  the  conductor. 
Alleged  to  be  error,  further,  because  the  conductor 
was,  under  the  evidence,  the  co-servant  of  petitioner, 
and  not  the  vice  principal. 

Error  in  charging :  '*On  the  other  hand,  if  you  be- 
lieve from  the  evidence  that  after  the  conductor  had  dis- 
covered that  plaintiff  had  stumbled  and  fallen  on  the 
track,  that  owing  to  the  shortness  of  the  interval  both 
as  to  time  and  distance,  and  the  close  proximity  of  the 
train,  and  the  speed  at  which  it  was  moving,  and  the 
position  in  which  the  conductor  stood,  that  he  could 
not  signal  the  engineer  sooner  than  he  did  signal  him, 
or  that  he  used  due  care  as  to  the  signal  he  gave,  and 
that  the  engineer  was  negligent  in  not  more  promptly 
responding  to  it  and  stopping  the  train,  or  that  without 
negligence  on  the  part  of  either  the  conductor  or  the 
engineer  the  train  could  not  have  been  stopped  in  time 
to  save  the  plaintiff,  then  you  would  be  authorized  to 
find  that  the  defendants  were  not  negligent  upon  this 
branch  of  the  case."  Alleged  to  be  error,  because  the 
charge  makes  the  liability  of  the  defendants  to  depend, 
as  stated  above,  upon  the  failure  of  the  conductor  to  in- 
terpose to  avert  plaintiff's  injury,  without  reference 
to   whether   plaintiff's  perilous    position   w^as   caused 
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through  plaintiff's  own  neg"lig"ence  or  by  the  neglig-ence 
of  the  engineer,  in  neither  of  which  cases  would  the 
defendants  be  liable.  Further,  because  there  is  noth- 
ing in  the  declaration  or  in  the  evidence  to  justify  the 
charge.  Further,  because  it  undertakes  to  summarize, 
or  select  and  group  together,  certain  conditions  which, 
if  the  jury  believed  they  existed,  would  exonerate  the 
defendante  from  liability,  and  limits  the  jury  to  the 
facts  recited,  virtually  taking  from  them  the  considera- 
tion of  the  great  alarm  of  the  conductor  in  view  of 
plaintiff's  great  peril,  together  with  such  other  facts  as 
they  might  take  as  bearing  upon  the  question. 

Error  in  charging  :  **lf  you  believe  from  the  evidence 
that  the  conductor  *  *  *  was  not  guilty  of  negli- 
gence in  making  timely  efforts  to  stop  the  train,  if  it 
was  coming  back  without  his  instructions,  and  not  at 
plaintiff's  own  instance,  there  can  be  no  recovery.  On 
the  other  hand,  if  the  injury  of  which  plaintiff  com- 
plained was  attributable  to  the  negligence  of  the  conduc- 
tor in  either  of  the  two  respects  mentioned,  the  plaint- 
iff would  be  entitled  to  recover,  provided  the  plaintiff 
could  not,  by  ordinary  care  on  his  part,  have  avoided 
the  consequences  to -himself  of  the  negligence."  Al- 
leged to  be  error,  because  defendants  are  not  liable  by 
reason  of  the  mere  failure  of  the  conductor  in  making 
timely  efforts  to  stop  the  train,  if  the  train  came  back 
without  the  instructions  of  the  conductor,  and  without 
the  instructions  of  plaintiff.  In  such  event,  defendants 
submit  that  the  proximate  cause  of  the  injury  would  be 
manifestly  the  negligence  of  the  engineer  or  other  per- 
sons, for  whose  acts  the  defendants  would  not  be  lia- 
ble, such  persons — ^the  engineer  or  fireman — being  peti- 
tioner's fellow  servants.  Further,  because  there  was 
nothing  in  the  declaration  or  in  the  evidence  to  justify 
the  jury  in  basing  its  verdict  upon  the  failure  of  the 
conductor  '*to  make." 

Glenn^  Slaton  &  Phillips^  for  plaintiffs  in  error. 
J,  /.  Pendleto7i  and  Arnold  &  Arnold^  for  defendant 
in  error. 
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Simmons,  C.  J.  Brooks,  a  minor,  was  employed  by 
the  receivers  of  the  Richmond  &  Danville  Railroad 
Company  as  brakeman  on  a  freight  train,  and  while  so 
employed  sustained  serious  personal  injuries  by  reason 
of  his  being  run  into  by  the  train  when  engaged  in  open- 
ing the  '*knuckle"  of  the  bumper  of  a  car,  under  the 
direction  of  the  conductor  of  the  train,  preparatory  to 
coupling  that  car  to  others  belonging  to  the  train.  By 
his  next  friend  he  sued  the  receivers  for  damages,  alleg- 
ing negligence  on  the  part  of  the  defendants  and  the 
conductor,  and  recovered  a  verdict  for  SI, 500.  The 
defendants  made  a  motion  for  a  new  trial,  the  grounds 
of  which  are  set  out  in  the  reporter's  statement,  and  to 
the  overruling  of  the  motion  they  excepted. 

1.  It  is  complained  that  the  court  erred  in  excluding, 
when  offered  in  evidence  by  the  defendants,  a  contract 

in  writing  between  the  plaintiff  and  the  Rich- 
BM«iTeni-i4oi|tioB  moud  &  Dauville  Railroad  Company,  where- 
•f^^.tmff  ij—  ^y  ^^^  plaintiff  agreed  to  be  bound  by  a  rule 

of  the  company  prohibiting  brakemen  from 
going  between  cars  for  the  purpose  of  coupling  or  un- 
coupling, etc.,  and  agreed  to  waive  liability  of  thecom- 
?Lny  to  him  for  any  results  of  infraction  of  the  rule, 
here  was  no  error  in  excluding  this  contract.  It  was 
not  a  contract  with  the  receivers,  but  one  entered  into 
with  the  company  prior  to  the  receivership.  When  the 
company  ceased  to  operate  the  road,  and  the  receivers 
took  charge  of  it,  the  latter  were  not  bound  to  retain 
the  employees  of  the  former,  and  the  contracts  of  the 
company  with  its  employees  were  not  binding  on  the 
receivers  unless  adopted  by  them;  nor,  in  the  absence 
of  such  an  obligation  on  the  part  of  the  receivers,  were 
such  employees  bound  to  abide  by  the  terms  of  any  con- 
tract entered  into  with  the  company.  The  contract  in 
question,  therefore,  was  not  necessarily  binding  be- 
tween the  plaintiff  and  the  receivers,  and  there  was  no 
evidence  showing  any  adoption  of  it  as  between  them, 
either  directly  or  by  implication. 

2,  3.  It  was  complained  that  the  trial  judge,  in  his 
charge  to  the  jury,  erred  in  assuming  that  the  conduc- 
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tor  was  the  alter  eg'o  of  the  defendants  on  the  occasion 
in  question,  thereby  excluding*  the  theory  of  the  defend- 
ants that  they  were  fellow  servants,  and  that  the  com- 
pany was,  therefore,  not  liable  for  any  injury  resulting* 
from  the  neglig*ence  of  the  conductor.  Ordinarily,  the 
conductor  of  a  train  has  control  of  its  move-  .... 
ments,  and  brakemen  connected  with  the 
train  are,  while  eng*ag"ed  in  coupling*  cars  to  the  train 
at  stations,  subject  to  his  orders  and  under  his  control; 
and  he  is  not,  when  directing*  the  movements  of  the 
train,  and  giving  orders  to  the  brakeman  and  the  en- 
gineer in  connection  therewith,  a  fellow  servant  of  such 
employees,  within  the  meaning  of  the  rule  as  to  fellow 
servants,  but  is  a  vice  principal  of  the  master.  See 
Mills  V.  Railway  Co.,  87  Ga.  105,  48  Am.  &  Eng.  R. 
Cas.  409;  Prather  v.  Railroad  Co.,  80  Ga.  436,  and 
cases  cited.  The  evidence  in  this  case  dis-  iMtrteUoM 
closes  nothing  which  would  take  it  out  of 
the  g*eneral  rule  above  stated.  It  shows  that  the  con- 
ductor was  in  fact  directing  and  controlling  the  move- 
ments of  the  train,  and  that  the  plaintiff  and  the  en- 
gineer were  acting  under  his  orders  at  the  time  of  the 
injury.  The  instructions  complained  of  were,  there- 
fore, not  improperly  based  upon  the  assumption  that 
the  plaintiff  and  the  conductor  were  not  fellow  servants. 
4.  The  charge  was  not,  in  other  respects,  erroneous. 
The  evidence   warranted  the   verdict,  and 

•  1  .        «  .  1*1  CMt  at  Bar. 

there  was  no  error  m  denying  a  new  trial. 
Judgment  affirmed. 
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Charlotte  C.  &  A.  R.  Co. 
Chester  &  L.  Narrow-Gauge  R.  Co. 

{Supreme  Court  of  North  Carolina^  May  26,  i8g6.) 

Debts  Contracted  by  Receivers. — Ag^ainst  debts  due  to  receivers, 
debts  contracted  by  such  receivers  are  a  valid  counterclaim  and 
set-off. 

Leased  Roads-Liability  of  Lessor. — An  action  was  broug^ht  by  a  rail- 
way company  to  cancel  a  lease  and  compel  the  lessor  railway  com- 
pany to  take  back  its  road,  and  the  receivers  of  the  R.  railway  com- 
pany intervened  with  a  claim  for  supplies  and  material  furnished 
to  the  defendant  road  while  it  was  being-  operated  by  said  receivers 
under  a  lease  from  the  plaintiff  company.  The  defendant  inter- 
posed, as  a  counterclaim,  a  claim  for  rent  due  from  the  receivers  of 
the  R.  railway  company  under  the  covenants  contained  in  the  lease 
to  the  plaintiff.  Held,  that  the  receivers  of  the  R.  company  could 
not  recover  for  the  supplies  and  material  furnished  the  defendant 
or  its  receivers,  without  accounting  for  the  earning-s  from  the  de- 
fendant company,  and  showing-  that  the  earning-s  which  came  into 
their  hands  had  been  applied  in  accordance  with  the  terms  of 
the  lease,  and  showing-  that  they  surrendered  such  road  in  as  gtx)d 
condition  as  they,  the  receivers,  received  it,  with  the  same  amount 
of  supplies  and  material  on  hand. 

Appeal  from  Catawba  county  superior  court. 

Action  by  the  Charlotte,  Columbia  &  Augusta  Rail- 
road Company  against  the  Chester  &  Lenoir  Narrow- 
Gauge  Railroad  Company  to  cancel  a  lease  and  compel 
the  defendant  to  take  back  its  road.  The  receivers  of 
the  Richmond  &  Danville  Railroad.  Company  inter- 
vened, with  a  claim  for  supplies  and  materials  furnished 
to  the  defendant  road  while  it  was  being  operated  by 
said  receivers  under  a  lease  from  the  plaintiff  company. 
The  defendant  interposed,  as  a  counterclaim,  a  claim  for 
rent  due  from  the  receivers  of  the  Richmond  &. Danville 
Railroad  Company  under  the  covenants  contained  in  the 
lease  to  the  plaintiff  company.  Judgment  was  ren- 
dered for  the  interveners,  and  defendant  appealed.  Rc^ 
versed. 
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Charlotte  C.  &  A.  R.  Co.  v.  C.  &  I,.  N.  G.  R.  Co. 

A.  G.  Brice  and  Edmund  Jones y  for  appellant. 
F.  H.  Busbee,  for  appellee. 

Clark,  J.  It  is  true  that,  for  debts  due  to  receivers 
of  a  railroad  company,  debts  due  by  the  company 
cannot  be  used  as  a  counterclaim.  To  permit  that  would 
much  embarrass,  and  in  many  cases,  defeat,  the  very  ob- 
ject of  the  receivership,  which  is  to  keep  the  railroad 
in  operation  as  '*a  gfoing-  concern,"  when  otherwise 
it  would  be  strangled,  and  its  operations  brought 
to  an  end  by  the  pressure  of  corporation  debts.  But, 
aga-inst  debts  due  to  receivers,  debts  con- 
tracted by  such  receivers  are  a  valid  counter-  Jj^£«eiwi!!***^ 
claim  and  set-off.  The  receivers  of  the 
Richmond  &  Danville  Railroad  Company  operated  the 
line  of  the  defendant  corporation  for  nearly  18  months 
after  their  appointment,  and  paid  the  first  rental  that 
accrued.  The  Richmond  &  Danville  receivers,  so  far 
as  they  operated  the  defendant's  property  and  actually 
collected  and  received  the  income  and  revenue  there- 
from, were  bound  to  apply  said  income  and  revenue  in 
accordance  with  the  covenants  of  the  lease  made  by  the 
defendant  corporation  to  the  Charlotte,  Columbia  &  Au- 
gusta Railroad,  and  which  covenants  were  assumed  by 
the  Richmond  &  Danville  Railroad  when  it  leased  the 
Charlotte,  Columbia  &  Augusta  Railroad  system.  This 
very  point  has  been  thus  decided  between  the  same 
parties  by  SiMONTON,  J. ,  in  the  United  States  circuit 
court.  63  Fed.  21.  To  the  same  purport  is  Gluck  & 
B.  Rec.  272,  where  it  is  said:  "Receivers 
taking  charge  of  a  leased  road  will  be  equita-  MiuMfLMMr.'''*" 
bly  and  legally  chargeable  with  the  pay- 
ment of  rent  under  a  lease  for  such  time  as  they  con- 
tinue to  occupy  the  property  demised. ' '  The  Richmond 
&  Danville  receivers  cannot  recover  for  the  supplies 
and  material  furnished  the  defendant  or  its  receivers 
without  accounting  for  the  earnings  from  the  Chester 
&  Lenoir  road,  which  came  into  their  hands,  and  show- 
ing that  the  earnings  had  been  applied  in  accordance 
with  the  terms  of  the  lease.  The  judgment  below  is 
set  aside,  and  the  cause  remanded,  that  the  account  may 
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be  restated,  in  which  case  the  Richmond  &  Danville 
receivers  must  show  that  they  have  applied  the  earnings 
from  the  Chester  &  Lenoir  road,  while  operated  by 
them,  in  accordance  with  the  covenants  of  the  lease, 
marked  * 'Exhibit  B,"  and  that  their  claim,  or  part  of  it, 
is  still  unpaid  after  such  application  of  the  earnings; 
and  in  the  account,  the  receivers  must  also  show  that 
they  surrendered  the  Chester  &  Lenoir  road  in  as  good 
a  condition  as  they  (the  receivers)  received  it,  with  the 
same  amount  of  supplies  and  material  on  hand,  or  be 
chargeable  with  the  deficiency  as  an  offset  to  their  claim 
against  the  defendant,  unless,  of  course,  the  amount  of 
supplies  turned  over  and  the  condition  of  the  road,  if 
there  has  been  any  deterioration  in  their  hands,  still 
equal  the  quantity  of  supplies  and  the  condition  of  the 
road  when  the  contract  or  lease  was  executed  by  the 
Richmond  &  Danville  Company.  The  cause  is  re- 
manded, that  an  account  may  be  restated  in  accordance 
with  this  opinion.     There  is  error. 


Robinson 

V, 

Huidekoper  eL  al. 

{Supreme  Court  of  Georgia^  April  6,  i8g6,) 

Liability  of  Receiver  of  Railroad. — According^  to  the  principle  laid 
down  by  this  court  in  Henderson  v.  Walker,  55  Ga.  481,  which  was 
reviewed  and  affirmed  in  the  case  of  Youngblood  v.  Comer  (Ga. 
1895)  23  S.  E.  Rep.  509,  special  statutes  enacted  for  the  purpose  of 
fixing-  and  arriving^  at  the  liability  of  railroad  companies,  and 
relating-  expressly  and  exclusively  to  such  companies,  cannot,  by 
implication  or  interrogation,  be  held  applicable  to  receivers  of  a 
railroad  operating  it  under  the  orders  of  a  court. 

Action  against  Receiver  for  Injuries — Burden  of  Proof. — This 
being  true,  there  is,  so  far  as  such  receivers  and  their  servants  are 
concerned,  no  law  in  this  state  chang^ing  the  common-law  rules  of 
evidence  applicable  to  actions  by  servants  ag-ainst  masters  for 
personal  injuries ;  and  therefore,  upon  the  trial  of  an  action  aguinst 
{such  receivers  by  one  of  their  employ^ces  for  injuries  of  this  kind. 
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a.lleged  to  have  been  caused  by  the  defendants'  negligence,  there  is 
no  presumption  of  law  that  they  were  negligent,  but  it  is  incum- 
bent upK>n  the  plaintiff  to  prove  afifirmatively  that  such  was  the 
fact. 

Case  at  Bar. — There  being,  in  the  present  case,  no  evidence  show- 
ing that  the  defendants  were  negligent,  the  verdict  in  their  favor 
was  the  only  legal  one  which  could  have  been  rendered  ;  and,  there- 
fore, whether  the  rulings  of  the  trial  judge  complained  of  in  the 
motion  for  a  new  trial  were  or  were  not  erroneous,  that  motion  was 
properly  overruled. 

Error  from  city  court  of  Atlanta .  Affirmed. 

Hall  &  Hammond^   for  plaintiff  in  error. 
GlenUySlaton  &  Phillips ^  for  defendants  in  error. 

Lumpkin,  J.  The  decision  of  this  court  in  Hender- 
son V.  Walker,  55  Ga.  481,  which  has  recently  been 
reviewed  and  affirmed,  is  based  upon  the  principle  that 
special  statutes,  which  relate  expressly  and  exclusively 
to  railroad  companies,  cannot  be  held  appli- 
cable to  receivers  of  a  railroad  operating  it  !fc«iwr.*' 
under  the  orders  of  a  court,  for  the  reason 
that  such  receivers  are  not  themselves  railroad  compa- 
nies. The  statutes  referred  to  include  not  only  those 
passed  for  the  purpose  of  creating,  as  against  a  rail- 
road company,  a  liability  to  which  it  would  not  be  sub- 
ject under  the  rules  of  the  common  law,  but  also  those 
designed  to  vary  pre-existing  rules  of  evidence,  so  as 
to  enable  plaintiffs,  in  certain  classes  of  cases,  the  more 
readily  to  establish  a  -prima  facie  case  of  liability 
against  such  companies.  At  common  law,  a  master  was 
not  liable  to  one  agent  because  of  injuries  arising  from 
the  negligence  or  misconduct  of  other  agents  in  and 
about  the  same  business.  This  general  rule  is  still  of 
force  in  this  state.  Code  §  2202.  But  an  exception 
has  been  made  by  statute  in  the  case  of  employees 
of  railroad  companies.  Code,  §  §  2083,  3033,  3036. 
The  Henderson  Case  decides  that  these  sections  can- 
not be  invoked  in  favor  of  that  employee  of  a 
receiver  in  charefe  of  the  property  of  a  rail-  Aetien  •(riiBrt  ju- 

,  A         •  i  <i  ««^wr  for  Injiries— 

road   company.      Again,   at   common    law,  BirdeBerrmr. 

there  was  not,  in  the  trial  of  an  action  by  a 

servant  against  his  master  for  personal  injuries,  any 
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presumption  of  neg-ligence  against  the  master;  and 
hence,  on  the  trial  of  such  a  case,  it  was  incumbent  on 
the  plaintiff  to  prove  aflBrmatively  the  negligence  al- 
leged. Our  law  so  far  varies  this  rule  of  evidence,  in 
favor  of  an  employee,  of  a  railroad  company  who  has 
received  personal  injuries,  through  the  running  of  the 
locomotives,  cars,  or  other  machinery  of  the  company, 
that  a  presumption  of  negligence  is  raised  against  the 
company  when  he  shows  affirmatively  that  he  himself 
was  without  fault.  In  other  words,  he  makes  out  a 
firinia  facie  case  merely  by  showing  that  he  was  in- 
jured in  the  manner  stated,  and  without  negligence  on 
his  part.  The  question  in  the  present  case  is,  does  this 
modification  of  the  general  rule  of  evidence  prevail  in 
favor  of  an  employee  of  railroad  receivers?  We  think 
not,  and  the  application  of  the  doctrine  of  the  Hender- 
son Case  seems  to  render  this  conclusion  unanswerable^ 
There  was  no  evidence  in  the  present  case  which,  in 
our  judgment,  showed  affirmatively  that  the  defendant 
was  negligent;  and,  as  a  finding  in  their  favor  was  the 
only  one  which  could  have  been  legally  rendered,  we 
need  not  pass  upon  the  various  assignments  of  error 
contained  in  the  motion  for  a  new  trial.  Judgment 
affirmed. 

Atkinson,  J.  (concurring).  Without  assenting  to 
the  correctness  of  the  doctrine  laid  down  in  the  cases, 
cited  in  the  first  headnote,  supra^  I  am,  upon  the  au- 
thority of  the  rulings  made  in  those  cases,  constrained 
to  the  conclusion  reached  in  this,  and  for  that  reason 
only,  concur  in  the  judgment. 


NOTES. 

Whether  Statutes  Applicable  to  Railroads  Apply  also  to  Receivers 
of  Railroads.— In  Campbell  v.  Cook,  86  Tex.  630,  59  Am.  &  E^ngr-  R. 
Cas.  482,  it  was  held  that  the  Texas  statute  defining  the  relation  of 
employees  of  railway  corporations,  and  prescribing"  who  shall  be 
deemed  vice  principals  and  who  fellow  servants,  has  no  application 
to  employees  of  receivers. 

In  that  case  the  statute  had  used  the  words,  "railway  corpora- 
tion," and  the  court  held  that  these  words  could  not  be  extended  to 
include  receivers. 
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In  Hornsby  v,  Ekldy,  56  Fed.  Rep.  461,  it  was  held  that  the  em- 
ployees of  a  receiver  of  a  railroad  company  were  within  the  pur- 
view of  a  Kansas  statute  imposing  upon  railroad  companies  organ- 
ized and  doing  business  within  a  state,  a  liability  for  damages  sus- 
tained by  employees,  in  consequence  of  the  negligence  of  the  agents 
of  the  companies  or  mismanagement  of  the  engineers  or  other  em- 
ployees. 

In  Thttrman  v,  Cherokee,  etc.,  R.  Co.,  56  Ga.  376,  it  was  held  that 
an  action  would  not  lie  against  the  corporation  for  injury  received 
through  the  negligence  of  a  co-employee  while  the  railroad  was  in  the 
hands  of  a  receiver. 

In  Iowa  it  is  provided  by  statute  that,  "Every  corporation 
operating  a  railway  shall  be  liable  for  all  damages  sustained  by  any 
person,  including  employees  of  such  corporation,"  in  consequence 
of  the  neglect  of  employees  of  the  company;  and,  further,  that  "all 
the  duties  and  liabilities  imposed  upon  corporations  owning  or 
operating  railways  by  this  chapter  shall  apply  to  all  lessees  or 
others  owning  or  operating  railways  as  fully  as  if  they  were  ex- 
pressly named  herein."  Iowa  Rev.  Code,  1880,  §  1278-1307.  In  Sloan 
V.  Central  Iowa  R.  Co.,  62  Iowa  728;  11  Am.  &.  Eng.  R.  Cas.  145,  it 
was  held  that  this  statute  extended  to  receivers  operating  a  rail- 
road, and  that  the  receiver  was  liable  thereunder  for  damage  to  his 
servant  injured  by  the  negligence  of  a  fellow  servant. 

Statutory  Duty. — A  statute  of  Missouri  (Session  I^aws  of  1875,p.  131) 
provides  that  railroad  corporations  shall  erect  and  maintain  fences, 
and  that,  failing  to  do  this,  such  corporation  owning  or  operating 
any  railroad  shall  be  liable,  in  double  damages,  for  injury  to  stock 
occurring  through  such  failure.  Held,  in  Central  Trust  Co.  v^ 
Wabash,  etc.,  R.  Co.,  26  Fed.  Rep.  12,  that  receivers  operating  a 
railroad  are  liable  under  this  statute. 

Stock  Killing.— In  Lrouisville,  etc.,  R.  Co.  v,  Cauble,  46  Ind.  277, 
see  also  Kansas  Pac.  R.  Co.  v.  Wood,  24  Kan.  619;  Ohio,  etc.  R.  Co. 
V.  Fitch,  20  Ind.  498;  McKinney  v,  Ohio,  etc.,  R.  Co.,  22  Ind.  99,  the 
receiver  was  held  liable  under  the  statute  imposing  liability  for  kill- 
ing stock,  but  the  statute  in  that  case  expressly  mentioned  receivers 
in  numeration  of  parties  employed. 


Georgia  Railroad  &  Banking  Co. 

V. 

Clarke. 

(Supreme  Court  of  Georgia ,  Feb,  7, 18^,) 

Construction  of  Contract  of  Railroad  Ticket. — In  construing  a 
special  contract  embodied  in  a  railroad  ticket,  and  limiting  the  pur- 
chaser's rights,  language  of  uncertain  and  doubtful  meaning  should 
generally  be  taken  in  its  strongest  sense  against  the  company  by 
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which  the  ticket  was  issued  and  sold,  and  in  favor  of  the  purchaser. 

Same. — If  the  meaning-  of  the  contract  embraced  in  the  ticket  be- 
low described  is  not,  plainly  and  unequivocally,  that  which  is  there 
ascribed  to  it,  the  same  result  is  properly  reached  by  the  application 
of  the  above-stated  rule  of  construction. 

Rule  of  Construction  Applied. — A  railroad  ticket  entitling  a  des- 
ignated person  to  a  stated  number  of  single  continuous  trips,  for 
each  of  which  a  separate  coupon  is  attached,  "between"  two  specifi- 
ed stations,  and  stipulating  that  "passage  shall  be  taken  only  on 
such  trains  as  stop  at  the  above-named  stations,"  and  also  that 
"this  ticket  ehall  be  good  only  for  continuous  trips  between"  these 
stations,  confers  upon  that  person,  upon  surrendering  one  of  the 
coupons  the  right  to  ride  from  an  intermediate  station  to  either  of 
the  two  stations  mentioned  in  the  ticket,  or  from  either  of  those 
stations  to  the  intermediate  station,  provided  he  boards  a  passenger 
train,  which,  upon  its  regular  schedule,  stops,  not  only  at  the  two 
specified  stations,  but  at  the  intermediate  station  also. 

Error  from  Dekalb  circuit  court.     Affirmed. 

J.  B.  &  Bryan  Cumming  and  M.  A,  Candler^  for 
plaintiff  in  error. 

Clarke  &  Lowe  and  A  rnold  &  A  rnold^  for  defendant 
in  error. 

Lumpkin,  J.  1.  The  rule  of  construction  announced 
in  the  first  headnote  is  in  accord  with  common  sense. 

The  principle  upon  which  it  is  based  was 
SS*7f  met  ^*'' well  recognized  at  common  law,  and  it  is 

abundantly  supported  by  precedent.  This 
principle  was  invoked  in  the  recent  cases  of  Railroad 
Co.  V.  Mitchell,  92  Ga.  77,  and  Railroad  Co.  v.  Bussey, 
95  Ga.  584.  Those  cases,  it  is  true,  deal  with  the  con- 
struction of  regulations  prescribed  by  railroad  compa- 
nies for  the  government  of  their  employees;  but  the 
reasoning  upon  which  they  are  founded  is  alike  appli- 
cable to  the  construction  of  tickets  sold  and  issued  by 
such  cpmpanies.  It  may  be  fairly  presumed  that  one 
who,  himself  writes  or  prepares  a  written  contract,  in 
which  he  is  interested,  will  be  sure  to  use  language 
which  he  conceives  is  best  adapted  to  secure  to  himself 
the  full  benefit  of  everything  he  could  claim  under  the 
agreement  the  writing  is  intended  to  evidence.  It  is, 
therefore,  allowable  and  just,  at  the  instance  of  the  op- 
posite party,  to  scan  critically  the  phraseology  em- 
ployed.    It  can  hardly  be  doubted  that,  before  placing 
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on  sale  tickets  of  the  kind  which  the  plaintiff  in  the 
present  case  purchased,  the  form  to  be  used  was  care- 
fully prepared  and  deliberately  adopted  by  the  com- 
pany. There  being-  a  presumption  that  this  form  was 
thoroughly  considered,  the  tickets  (in  the  language  of 
Chief*  Justice  BltEckley,  92  Ga.  83)  * 'ought  to  be 
construed  more  strongly  against  the  party  who  made 
them,  and  adopted  them,  than  against  one  who  merely 
assented  to  and  agreed  to  be  bound  by  them  when  they 
were  presented  to  him  as  a  basis  of  contract."  This  is 
obviously  right,  for  the  additional  reason  that  as  the 
purchaser  had  nothing  whatever  to  do  with  preparing 
the  ticket,  and  had  no  voice  in  the  wording  of  it,  it  was 
his  right  to  claim  under  it  the  benefit  of  the  strongest 
interpretation  which  could  be  made  in  his  favor.  Cer- 
tainly, it  was  his  undoubted  right  to  insist  that  the 
words  used  in  the  ticket  should  be  taken  in  their  plain 
and  literal  significance,  and  not  extended  by  mere  im- 
plication. 

2.  It  is,  perhaps,  hardly  necessary  in  the  present 
case  to  invoke  the  rule  of  construction  we  have  above 
discussed ;  but  if  there  is  any  doubt  as  to 

the  meaning  of  the  contract  in  the  ticket,  the 
application  of  this  rule  relieves  the  case  of  all  difficulty. 

3.  The  ticket  in  question  entitled  the  plaintiff  to  a 
stated  number  of  continuous  trips  between  Atlanta  and 
Covington,  and  the  contract  embraced  in  the 

ticket  stipulated  that  it  should  be  good  only  ftmtiw^Jiiied. 
for  continuous  trips  between  these  stations, 
and  provided  passage  should  be  taken  on  such  trains 
only  as  stopped  at  the  points  designated.  The  extent 
of  the  restriction  really  imposed  by  this  last  stipulation 
was  that  the  holder  of  the  ticket  had  no  right  to  de- 
mand that  a  train  should  be  stopped  at  any  intermediate 
station  between  Atlanta  and  Covington  for  the  purpose 
of  allowing  him  to  board  it,  or  to  leave  it  in  case  he 
happened  to  be  riding  thereon.  So,  the  only  question 
really  at  issue  is  :  Could  he,  upon  this  ticket,  ride  upon 
a  train  from  a  station  between  Atlanta  and  Covington, 
where  it  had  stopped,  and  at  which  he  had  boarded  it. 


222  TICKETS. 

G^eorgia  R.  &  B.  Co.  v,  Clarke. 

to  either  of  the  terminal  points  ?  A  similar  question, 
though  not  directly  involved  in  this  case,  would  be : 
Could  he  ride  on  the  ticket  from  Atlanta  or  Covington 
to  an  intermediate  station,  at  which  the  train  he  had 
taken  stopped,  irrespective  of  the  contract  between  the 
company  and  himself?  The  solution  of  both  or  either 
of  these  questions  depends  simply  upon  the  proper 
answer  to  the  inquiry :  Is  a  ride  from  a  station  situated 
between  Atlanta  and  Covington,  to  either  of  these 
places,  a  ride  * 'between  Atlanta  and  Covington"? 
Plainly  and  literally,  it  is.  The  railroad  extends  from 
Atlanta  to  Covington.  Atlanta  is  in  one  direction  from 
the  moving  train,  and  Covington  in  the  opposite.  The 
track  is  between  these  two  points,  and  the  ride  is  tak- 
ing place  upon  that  track.  This  is  as  much  a  ride  be- 
tween Atlanta  and  Covington  as  would  be  the  case  if 
the  passenger  got  on  the  train  at  one  of  these  points, 
and  rode  all  the  way  through  to  the  other.  This  the 
plaintiff  was  undoubtedly  entitled  to  do  under  the 
ticket ;  and  the  greater  right  necessarily  includes  the 
less,  viz.^  to  ride  a  portion  of  the  distance  only,  in  the 
absence  of  express  restriction  to  the  contrary.  Al- 
though entitled  to  ride  the  whole  distance  upon  tender- 
ing one  of  the  coupons  of  his  ticket,  why  could  he  not 
waive  or  relinquish  this  right  in  part,  and  accept  only 
a  portion  of  the  ride  his  coupon  called  for  ?  So  far  as 
we  can  perceive,  the  exercise  of  this  privilege  could 
work  no  possible  harm  or  inconvenience  to  the  railroad 
company.  The  nearest  case  in  point  we  have  been  able 
to  find  upon  the  subject  is  that  of  Auerbach  v.  Railroad 
Co.,  89  N.  Y.  281,  which  sustains  our  present  decision, 
both  as  to  the  rule  of  construction  appropriate  in  a  case 
of  this  kind  and  as  to  its  application  to  the  facts  pre- 
sented.    Judgment  affirmed. 
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Courts 

V, 

Louisville  &  N.  R.  Co.* 

(G?«r/  of  Appeals  of  Kentucky^  fune  24^  1896,) 

Refusal  of  Agent  to  Sell  Ticket — Extra  Fare — Damages. — The  ticket 
agent  of  a  railroad  company  refused  to  sell  to  the  plaintiff  a 
ticket  to  a  station  which  he  believed  was  not  a  regular  stop  station 
for  the  train  on  which  the  plaintiff  desired  to  travel.  Plaintiff 
boarded  the  train  at  the  end  of  the  baggage  car,  and  being  made  to 
leave  there  by  the  conductor,  entered  the  train.  Upon  the  demand 
for  his  ticket,  the  plaintiff  informed  the  conductor  of  the  refusal  of 
the  agent  to  sell  him  a  ticket  and  paid,  under  protest,  the  extra  fare 
which  the  conductor  demanded,  in  accordance  with  the  company's 
instructions.  It  appeared  from  the  evidence  that  the  railroad  com- 
pany had  previously  given  orders  that  such  tickets  should  be  sold. 

Meld,  that  the  plaintiff  could  recover  only  the  extra  fare  and  was 
not  entitled  to  punitive  damages. 

Appeal   from    Marion  county  circuit  court.     A/- 
fimied. 

W.  E.  Russell  &  So7is,  for  appellant. 
W.  J.  Lisle,  H.  W.  Bncce,  and   Thompson  &  Mc- 
Chords  for  appellee. 

Landes,  J.  This  was  an  action  to  recover  from  the 
appellee  damages  for  compelling  him  to  pay  more  than 
the  regular  fare  from  Lebanon  to  Chicago  station  on 
the  Knoxville  Branch  of  the  appellee's  railroad.  Ap- 
pellant boarded  passenger  train  No.  26,  that  passed 
Lebanon  regularly  about  5  o'clock  in  the  morning,  on 
the  11th  day  of  September,  1893,  for  the  purpose  of 
going  to  Chicago  station,  where  he  was  engaged  as  a 
hand  at  a  brickyard,  without  having  a  ticket  for  the 
passage.  The  regular  ticket  fare  between  the  two 
points  was  36  cents.  He  applied  to  the  ticket  agent  at 
Lebanon  for  a  ticket,  but  the  agent  refused  to  sell  it  to 
him,  because  Chicago  was  not  a  regular  stop  station 

*Nole»—See  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  pp.  510-515. 
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for  that  train.  Not  having  a  ticket,  the  conductor, 
under  the  rules  of  the  company,  required  him  to  pay 
47  cents  for  his  passage,  which  was  11  cents  more  than 
the  regular  ticket  rate,  the  distance  being  12  miles. 
He  objected  to  paying  the  extra  charge,  urging  as  a 
reason  that  he  had  applied  to  the,  ticket  agent  at  Leb« 
anon  for  a  ticket,  and  he  refused  to  sell  it  to  him. 
His  objection  was  of  no  avail,  and  he  had  to  pay  the 
train  rate.  It  appeared  from  the  evidence  that,  some-- 
time  before  this  occurrence,  orders  had  been  given  by 
the  proper  officials  to  take  up  passengers  on  train  No. 
26  at  Chicago  until  further  orders  ;  but  it  also  clearly 
appears  that  both  the  ticket  agent  and  the  conductor 
were  acting  in  good  faith,  and  within  what  they  be- 
lieved to  be  the  orders  of  their  superiors,  and  according 
to  the  rules  of  the  company — the  one  in  refusing  to  sell 
a  ticket  to  the  appellant  for  that  train,  and  the  other  in 
requiring  him  to  pay  the  extra  or  train  fare.  It  fur- 
ther appears  from  the  evidence  that  after  the  train 
stopped  at  Lebanon  on  that  morning  the  conductor  dis-- 
covered  the  appellant  and  another  attempting  to  board 
the  train  by  getting  on  at  the  front  platform  of  the 
baggage  car,  and  that  he  required  them  to  enter  a  pas- 
senger car  instead,  and  that  the  incident  excited  a  sus- 
picion that  they  were  endeavoring  to  avoid  paying  fare, 
and  that  when  he  collected  fare  from  the  appellant  he 
reminded  him  of  this,  and  expressed  his  suspicion  that 
he  had  tried  to  avoid  paying  the  fare.  This  being 
substantially  the  state  of  facts  brought  out  in  the  evi- 
dence, the  court  instructed  the  jury  that,  if  the  order 
was  given  to  stop  train  No.  26  at  Chicago  station^ 
which  was  not  a  regular  stop  station  for  that  train,  and 
the  ticket  agent  refused  to  sell  a  ticket  to  the  appellant 
to  that  point  for  that  trip,  and  he  was  required  to  pay 
and  did  pay  the  conductor  on  the  train  more  than  the 
regular  rate  for  a  ticket  from  Lebanon  to  Chicago  sta- 
tion, the  appellant  was  entitled  to  the  difference  be- 
tween the  amount  paid  and  the  regular  ticket  rate,  and 
that  they  should  so  find.  At  the  same  time  the  court 
refused  to  give  an  instruction,  requested  by  counsel  for 
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the  appellant,  that  the  jury  were  not  confined,  in  esti- 
mating- the  damag-es,  if  any,  to  the  difference  between 
the  regular  ticket  fare  and  the  train  rate,  but  that  they 
might,  in  addition  thereto,  give  punitive  damages. 
The  jury  having  found  a  verdict  for  the  appellant  for 
11  cents,  the  difference  between  the  two  rates  of  fare, 
for  which  a  judgment  was  rendered,  and  the  court  hav- 
ing refused  to  grant  a  new  trial,  the  case  is  brought 
before  us  on  appeal. 

The  only  error  for  which  a  reversal  is  sought  is  the 
refusal  of  the  court  to  give  the  instruction,  allowing 
punitive  damages  to  be  assessed.  But,  after  a  careful 
examination  of  the  case,  we  have  not  been  able  to  dis- 
cover any  fact  brought  out  that  would  have  justified  an 
instruction  of  the  kind.  In  the  first  place,  it  is  not 
clear  that  the  allegations  of  the  petition  were  sufficient 
to  authorize  anything  more  than  actual  or  compensatory 
damages.  The  substance  of  the  case,  as  stated  in  the 
petition,  is  that  the  appellant  applied  to  the  ticket  agent 
for  a  ticket  to  Chicago  station;  that  the  agent  refused 
to  sell  him  the  ticket,  the  regular  fare  being  only  36 
cents;  that  he  boarded  the  train  without  a  ticket,  and 
was  compelled  and  required  by  the  conductor  to  pay  47 
cents,  which  he  paid  under  protest,  and  went  on,  as  his 
business  required  him  to  go  on  that  train;  that  extortion 
was  thus  perpetrated,  whereby  he  was  harassed,  vexed 
and  humiliated.  Under  the  law,  the  relief  sought  and 
adjudged  must  be  based  on  the  facts  stated  in  the  plead- 
ings of  the  party  seeking  the  relief.  But  here  there  is 
no  allegation  of  fact  showing  that  the  conductor  ought 
not  to  have  required  the  payment  of  the  47  cents  that 
was  paid,  or  showing  that  he  acted  arbitrarily,  or  in 
an  insulting  or  abusive  manner,  or  in  such  a  way  as  to 
harass  or  humiliate  the  appellant,  upon  which  to  base  a 
recovery  of  any  more  than  actual  damages.  But,  aside 
from  this,  the  evidence  fails  to  show  any  fact  that  would 
have  warranted  the  court  in  submitting  any  question 
besides  that  of  compensation  to  the  appellant  for  what 
seems  to  have  been  an  honest  mistake  on  the  part  of  the 
ticket  agent  and  conductor,  whereby  the  appellant  was 

S  (N.  S.)  A.  &  K.  K.  Cas.— 13 


226  TICKETS — EJECTION  FROM  TRAIN. 

LK)uisville  &  N.  R.  Co.  v.  Gaines. 

required  to  pay  more  than  the  reg-ular  ticket  fare  for 
that  trip;  and,  the  jury  having-  allowed  the  difference 
between  the  regular  ticket  fare  and  the  train  fare  which 
he  was  required  to  pay,  which  carried  the  costs  with  it, 
the  appellant  has  recovered  all  that  the  facts  alleg-ed  or 
proved  shows  he  was  entitled  to;  and,  finding-  no  error, 
the  judgment  is  affirmed. 


LouisviivLE  &  N.  R.  Co. 

V. 

Gaines.* 

{Court  of  Appeals  of  Kentucky^  June  p,  i8g6.) 

Forcible  Ejection  from  Train — Agent's  Mistake. — A  person  who 
applied  to  a  ticket  agent  for  a  first-class  ticket,  and  through  the 
agent's  mistake  received  a  limited  ticket,  proceeded  at  once  to  the 
station  but  missed  his  train.  Boarding  the  train  the  following  day, 
not  knowing  that  his  ticket  was  out  of  date,  he  tendered  it  to  the 
conductor  who  refused  to  accept  it,  and  on  his  refusal  to  pay  the 
fare  demanded,  took  him  by  the  coat,  and  led  him  from  the  train 
against  his  will,  leaving  him  at  a  point  some  distancefrom  his  des- 
tination. 

Heldj  that  an  action  for  tort  to  recover  for  forcible  ejection  from 
the  train  was  the  proper  remedy  for  the  passenger, 

ApPEALr  from  Carroll  county  circuit  court.  Affirmed. 

Winslow  &  WinsloiL\  for  appellant. 

Gaunt  &  Doivns  andy.  A.  DonaldsoUy  for  appellee. 

Pryor,  C.  J.  The  appellee  purchased  of  the  ticket 
ag"ent  of  the  appellant  a  first-class  ticket  to  Crab  Or- 
chard, from  the  city  of  Cincinnati.  The  office 
was  at  Fourth  and  Vine  streets.  He  paid 
for  his  ticket,  and  proceeded  at  once  to  the  depot,  when 
he  discovered  the  train  was  then  moving  off  and  out  of 
his  reach.     He  returned  to  the  hotel,  and  left  on  the 

••^Vi?/^.— See  volume  4  Am.  &  Eng.  R.  R.  Cas.,  N.  S.,  p.  510-515. 
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next  train  the  following-  morning-.  After  starting-  on 
his  journey,  the  conductor  on  the  train  of  appellant  ap- 
plied for  his  ticket,  and,  upon  examining  it,  found  it 
was  a  firstK:lass  limited  ticket,  and  out  of  date  the  day- 
previous.  He  refused  to  receive  the  ticket,  and  under 
instructions  from  those  in  authority,  having  consulted 
them  by  teleg-ram,  took  the  appellee  by  the  lapel  of 
his  coat,  and,  against  his  will,  led  him  off  the  train. 
Some  loud  talking-  between  them  preceded  his  removal, 
the  appellee  refusing-  to  leave  the  train,  and  claiming- 
the  rig-ht  to  be  carried  to  his  place  of  destination.  When 
the  ticket  ag-ent  made  out  his  ticket,  he  placed  it  in  an 
envelope,  and  handed  it  to  the  appellee,  the  latter  mak- 
ing no  examination  of  it.  The  appellee  was  taken  from 
Covington  to  Milldale,  and  there  transferred  to  another 
train  of  appellant,  and  from  this  last  train  ^vas  ejected. 
The  appellant's  agent  contradicts  the  statement  made 
by  the  appellee,  and  says  he  sold  him  the  ticket  as  a 
limited  ticket,  for  $4.39,  while  the  regular  first-class 
ticket  was  S6,  and  this  would  seem  to  sustain  the  agent 
in  his  version  of  the  matter.  We  think,  however,  that 
there  was  evidently  a  mistake  made  by  the  ticket  ag-ent, 
as  it  does  not  appear  that  the  appellee  knew  they  were 
selling-  such  tickets,  and  he  swears  he  applied  for  a 
first-class  passenger  ticket  to  Crab  Orchard,  and  there 
is  no  doubt  but  what  he  supposed  he  had  paid  for  such 
a  ticket.  So  positive  was  he  of  his  right  to  go  upon 
the  ticket  that  he  requested  the  conductor  to  inform 
himself  by  teleg-ram,  and  the  answer  he  received  was 
to  "put  him  off  the  train."  He  was  made  to  leave  the 
train  about  30  miles  from  his  home,  and,  it  seems  tons, 
without  much  reason  on  the  part  of  the  company  ;  but, 
in  so  far  as  the  conductor  was  concerned,  it  was  his 
duty^  to  obey  the  order  of  his  superiors,  and  he  is  in  no 
wise  to  blame.  He,  of  course,  looked  to  the  ticket  pre- 
sented to  him,  and  by  that  he  was  to  be  controlled  in  his 
action;  and,  but  for  the  mistake  made  by  the  ticket 
agent,  the  company  could  not  be  held  responsible.  It 
is  claimed,  however,  there  was  no  mistake  made  ;  and 
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there  was  none  if  the  ticket  agent  is  right  in  his  recol- 
lection of  what  transpired  when  he  sold  it. 
PowiMe  EjectioB     But  the  jury  heard  the  testimony,  and  seem 
Eenedf.  to  have  been  satisfied  that  the  history  of  the 

purchase  of  the  ticket  was  as  stated  by  the 
appellee.  It  is  argued  that  no  recovery  can  be  had  ex- 
cept on  the  breach  of  the  contract  to  carry,  and  not 
then  if  the  ticket  presented  does  not  evidence 
the  obligation  to  transport  the  passenger.  This 
would  evidently  be  the  correct  rule  if  the  mistake 
had  not  been*  with  the  company,  as  it  can  scarcely  be 
held  that  a  ticket  worthless  for  travel  when  sold  by  the 
agent  of  the  company  can  justify  the  ejection  of  the  pas- 
senger from  a  train  when  the  fault  is  that  of  the  com- 
pany, and  not  that  of  the  passenger.  It  is  claimed  that 
this  is  an  action  ex  coyitractu^  and  not^jr  delicto.  We  can- 
not take  this  view  of  the  petition.  While  many  unnec- 
essary facts  are  stated  in  the  petition,  they  are  mere 
matters  of  inducement;  and  what  transpired  when  the 
ticket  was  purchased,  and  his  going  to  the  depot, 
and  entering  the  train,  were  facts  stated  showing  the 
rights  of  the  plaintiff  as  a  passenger,  or,  in  other  words, 
his  right  to  be  on  the  train.  When  the  appellee  was 
taken  off  the  train  against  his  will  by  the  conductor 
laying  hands  upon  him  for  that  purpose,  it  was  an  as- 
sault and  battery  ;  and  while  no  wounding  or  bruising 
of  the  person  appears,  the  doctrine  of  molliter  mamis 
iviposnit  does  not  apply,  because  the  conductor  had  no 
right  to  remove  him  from  the  train.  The  entire  case 
rests  on  the  testimony  of  the  appellee,  and  that  of  the 
ticket  agent;  and,  the  verdict  not  being  palpably  against 
the  weight  of  the  evidence,  the  verdict  for  S200  will 
not  be  disturbed.  The  right  to  bring  such  an  action  is 
evident.  If  the  fault  of  the  agent  of  the  company,  the 
remedy  by  an  action  for  tort,  where  the  passenger  is 
forcibly  ejected,  ought  not  to  be  questioned.  Hufford 
V.  Railroad  Co.,  64  Mich.  631;  Railroad  Co.  xk  Fixe, 
88  Ind.  381,  11  Am.  &  Eng.  R.  Cas.  109;  Railway  Co. 
V.  Hennigh,  39  Ind.  509;  Head  v.  Railway  Co.,  79  Ga. 
358.  There  was  no  question  made  as  to  the  jurisdic- 
tion for  want  of  service,  but,  on  the  contrary,  the  part}'- 
appeared,  and  made  defense.     Judgment  affirmed. 
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V. 

Mulford  et.  aL* 

{i6z  III.  5-?^.) 

Connecting  Carriers — Coupon  Tickets. — A  ticket  broker  purchased, 
of  the  defendant  railway  company ,  tickets  good  over  the  defend- 
ant's road  to  a  certain  point,  and  with  coupons  g'ood  from  there  over 
the  line  of  a  connecting  carrier.  The  tickets  having  been  used  by 
the  defendant  under  an  agreement  with,  and  by  the  authority  of  the 
connecting  carrier,  the  coupons  were  accepted  for  passage  by  the 
connecting  carrier  for  a  number  of  years  until  it  came  into  the 
hands  of  a  receiver,  who,  by  order  of  the  federal  court,  refused  to 
accept  them.  Heldy  that  the  defendant  in  the  sale  of  such  coupons 
acted  merely  as  the  agent  of  the  connecting  carrier,  and  was  not 
liable  for  the  refusal  of  the  receiver  to  accept  them  for  passage. 

Contract  of  Carriage — Construction. — The  statement  of  an  agent 
of  the  defendant  to  the  plaintiffs,  that  the  defendant  would  give 
rates  so  low  to  the  plaintiffs  in  selling  the  tickets,  that  they  could 
make  a  through  rate  between  two  points  at  less  than  the  regular 
rate,  was  merely  offered  as  an  inducement  to  the  plaintiffs  to  buy 
the  tickets,  and  had  no  tendency  to  alter  the  contract  implied  by 
law. 

Same. — The  statement  in  such  tickets  that  they  were  issued  by 
the  defendant,  and  that  they  were  good  for  one  first-class  passage, 
did  not  affect  the  contract. 

Same. — It  is  not  necessary  that  there  should  be  anything  on  the 
ticket  to  negative  the  claim  that  the  defendant  contracted  for  the 
entire  journey  unless  there  is  some  presumption  to  the  contrary  to 
be  negatived. 

Implied  Contract — Agency. — The  defendant,  in  selling  coupons 
over  the  line  of  the  connecting  carrier,  was  acting  as  its  agent 
merely,  aud  did  not,  by  implication,  contract  that  the  connecting 
carrier  should  accept  the  coupons  for  passage. 

Through  Tickets — Partnership. — The  fact  that  each  road  sells 
through  tickets,  taking  its  own  share  of  the  price  according  to  its 
mileage,  does  not  constitute  them  partners. 

Appeal  from  First  district  appellate  court.     Re^ 
versed, 

William  Brown  and  W.  E.  Hughes^  for  appellant. 
John  S.  Cooper  and  Ira  C,  Wood,  for  appellees. 

*Note. — See  for  a  full  discussion  of  the  liability  of  a  connecting 
carrier  upon  sale  of  through  ticket,  25  Am.  &  Eng.  Ency.  Law,  p. 
1085. 
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Cartwright,  J.  Appellees  recovered  a  judgement 
of  $10,854.60  in  the  circuit  court  of  Cook  county  in  an 
action  of  assumpsit  against  appellant  for  the  value  of 
certain  coupons  for  passagre  over  the  Lake  Erie  &  West- 
ern Railway  and  the  Ohio  Central  Railroad, 
Case  8UM.  attached  to  passenger  tickets  sold  by  appel- 
lant to  appellees.  From  that  judgment  ap- 
peal was  taken  by  appellant  to  the  appellate  court, 
which  affirmed  the  judgment.  The  cause  was  tried  be- 
fore the  court  without  a  jury,  and,  at  the  conclusion  of 
the  trial,  the  defendant  entered  its  motion  to  exclude 
the  evidence  for  the  plaintiffs.  The  motion  was  de- 
nied, and  an  exception  taken.  The  motion  was  in  the 
nature  of  a  demurrer  to  the  evidence,  and  that  it  \vas 
proper  and  in  apt  time  is  not  questioned.  It  admitted 
all  that  the  evidence  proved  or  tended  to  prove  on  the 
part  of  the  plaintiffs;  but,  if  there  was  no  evidence 
legally  tending  to  prove  a  cause  of  action  against  the 
defendant,  it  should  have  been  sustained.  The  undis- 
puted evidence  tended  to  prove  the  following  facts: 
Plaintiffs  were  railroad  ticket  brokers,  having  offices 
in  various  cities  in  the  United  States.  In  1880,  Mr. 
Mulford  had  charge  of  their  office  in  Chicago,  and  Mr. 
McKenzie  of  the  one  in  St.  Louis.  In  the  fall  of  that 
year  there  was  what  was  called  a  *'rate  war,"  in  which 
defendant  was  engaged;  and  tickets  were  being  sold 
from  Kansas  City,  Mo.,  to  different  points  on  the  Lake 
Erie  &  Western  Railway  for  one  dollar.  The  Wabash 
Railway  was  selling  tickets  from  Kansas  City  eastward 
at  nominal  rates,  thereby  taking  traffic  from  the  de- 
fendant, and  also  from  the  Lake  Brie  &  Western.  An- 
ticipating that  the  rate  war  would  soon  end,  the  defend- 
ant desired  in  that  event  to  be  able  to  compete  success- 
fully with  other  companies,  and  decided  to  place  large 
blocks  of  tickets  on  the  market  prior  to  the  anticipated 
advance  of  rates.  Mr.  Mulford  was  in  Indianapolis  for 
the  purpose  of  establishing  a  ticket  office  there,  when 
an  agent  of  defendant  called  upon  him,  and  proposed  a 
sale  of  tickets  from  Kansas  City  east,  stating  that  de- 
fendant would  give  plaintiffs  rates  through  to  Toledo 
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and  Sandusky  so  low  that,  by  adding- the  local  rate,  they 
could  make  a  through  rate  to  New  York  or  Boston  that 
would  be  less  than  the  regular  through  rate.  There- 
after negotiations  were  carried  on,  the  result  of  which 
was  that  the  plaintiffs  purchased  2,500  tickets  for  the 
aggregate  sum  of  $24,957.50,  from  Kansas  City,  over 
defendant's  road,  to  Bloomington,  and  from  that  place 
over  the  Lake  Erie  &  Western  Railway,  and  a  part  of 
them  also  over  the  Ohio  Central  Railroad.  These  tick- 
ets were  issued  by  the  defendant  under  an  agreement 
with  the  Lake  Erie  and  Western  Railway,  and  by 
authority  from  that  road.  The  Lake  Erie  &  Western 
was  given  authority  by  the  defendant  to  sell  tickets 
westward  from  points  on  its  road  over  defendant's  road, 
and  defendant  was  authorized  to  sell  tickets  from  Kan- 
sas City  eastward  over  the  Lake  Erie  &  Western.  The 
defendant  reported  the  sale  to  the  Lake  Erie  &  West- 
ern, and  settled  with  that  company  for  the  proportion 
of  the  mileage  to  which  it  was  entitled  under  the  agree- 
ment. After  the  purchase  of  the  tickets,  plaintiffs  put 
them  on  sale  in  their  offices.  The  rate  war  ended  in 
the  spring  or  summer  of  1 882.  Plaintiffs  sold  the  tick- 
ets to  their  customers,  and  they  were  received  and  hon- 
ored by  the  respective  roads  until  June  6,  1885,  when, 
the  Lake  Erie  &  Western  having  been  placed  in  the 
hands  of  a  receiver,  he  was  ordered  by  the  United  States 
court  for  the  Southern  district  of  Illinois,  the  district 
of  Indiana,  and  the  Northern  district  of  Ohio,  to  refuse 
to  accept  for  passage  over  the  road  any  of  the  tickets  in 
question.  Plaintiffs  had  sold,  prior  to  that  time,  about 
1,181  tickets,  and  had  on  hand  about  1,319.  After  the 
refusal  of  the  receiver  of  the  Lake  Erie  &  Western 
Railway  to  honor  the  tickets,  the  coupons  for  that  road 
became  worthless,  and  those  for  the  Ohio  Central  could 
not  be  used  because  they  were  first  in  order,  being  at- 
tached at  the  head  of  the  ticket.  After  that  time,  plaint- 
iffs sold  that  part  of  the  tickets  between  Kansas  City 
and  Bloomington,  and  the  other  coupons  were  lost  to 
them.  In  this  way  they  disposed  of  all  the  tickets  ex- 
cept samples  for  use  in  this  suit.     There  was  evidence 
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on  the  part  of  the  defendant  that  plaintiffs  were  in- 
formed that  defendant  was  acting-  by  authority  of  the 
Lake  Erie  &  Western,  and  as  agent  for  that  company, 
in  the  sale  of  the  tickets;  and  that  an  assurance  of  such 
authority' was  gfiven  at  the  request  of  plaintiffs.  But 
this  was  denied  by  plaintiffs,  and,  on  this  motion, 
being"  a  controverted  question,  their  version  of  the 
transaction  is  to  be  adopted  as  to  such  notice. 

The  question  raised  by  the  motion  is  whether  these 
facts  rendered  defendant  legally  liable  for 
^nedunir  Car-  the  cousequeuccs  of  the  refusal  of  the  re- 
Tkketo.*"*^"  ceiver  of  the  Lake  Erie  &  Western  to  per- 
form the  contract.  In  the  Eng-lish  courts  it 
is  held  that  the  sale  of  a  ticket  by  a  railroad  company 
over  its  own  and  connecting*  lines,  is  evidence  of  a  con- 
tract for  through  carriage  to  the  destination  ;  and  that 
the  company  making  the  sale  thereby  enters  into  a  con- 
tract that  renders  itself  liable  for  the  full  journey.  In 
this  country  the  decisions  are  not  harmonious  ;  but  the 
general  rule  is  stated  in  the  American  &  English  En- 
cyclopedia of  Law  (volume  25,  p.  1085)  as  follows : 
*'But  the  doctrine  founded  in  reason,  and  best  sup- 
ported by  the  authoriries  in  this  country,  is  that,  in  the 
absence  of  a  contract  making  it  responsible,  the  carrier 
selling  the  tickets  acts  merely  as  the  agent  of  the  other 
lines,  and  there  is  no  extra  terminal  liability  ;  the  rights 
of  the  passenger,  and  the  duties  and  responsibilities  of 
the  several  companies  over  whose  roads  he  is  entitled 
to  passage,  being  the  same  as  if  he  had  purchased  a 
ticket  at  the  office  of  each  company  constituting  the 
through  line."  The  rule  is  also  stated  in  2  Redf.  R. 
R.  §201,  as  follows:  *' These  through  tickets  in  the 
form  of  coupons,  which  are  purchased  of  the  first  com- 
pany, and  which  entitle  the  persons  holding  them  to 
pass  over  successive  roads,  w4th  ordinary  passenger 
baggage,  sometimes  for  thousands  of  miles,  in  this 
country,  import  commonly  no  contract  with  the  first 
company  to  carry  such  person  beyond  the  line  of  their 
own  road,  They  are  to  be  regarded  as  distinct  tickets 
for  each  road,  sold  by  the  the  first  company  as  agent 
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for  the  others,  so  far  as  the  passenger  is  concerned," 
etc.  This  rule  has  been  adopted  by  this  court.  Rail- 
road Co.  V.  Connell,  112  111.  295  ;  Railroad  Co.  v.  Dum- 
ser,  161  111.  190 ;  18  Am.  &  EJng.  R.  Cas.  339.  It  is 
insisted  that  this  court,  in  the  case  of  Railroad  Co.  v. 
Copeland,  24  111.  332,  held  that  a  railroad  company 
selling"  through  tickets  over  its  own  and  other  roads 
became  responsible  for  the  carriage  of  the  passenger  to 
the  end  of  the  route.  That  was  a  suit  for  the  value  of 
the  baggage  lost,  which  was  checked  by  the  railroad 
company  from  Chicago  to  St.  Louis.  A  brass  check 
was  given  for  the  trunk  delivered  at  St.  Louis,  and  the 
company  giving  the  check  was  held  liable.  In  the 
subsequent  case  of  Railroad  Co.  v.  Fahey,  52  111.  81, 
where  a  ticket  was  given  for  passage  over  several  roads, 
it  was  held  that  the  company  that  lost  the  baggage 
would  be  liable,  and  that  recognition  of  the  ticket  was 
a  recognition  of  the  agency  of  the  road  that  sold  it.  In 
that  case  the  rule  as  now  existing  with  reference  to 
passengers  was  recognized  with  regard  to  baggage. 
But  a  distinction  has  been  made  between  the  liability 
in  the  case  of  baggage  and  of  passengers,  and  the  lia- 
bility for  the  loss  of  baggage  has  sometimes  been  held 
to  be  the  same  as  in  other  cases  of  the  carriage  of  goods. 
2  Redf.  R.  R.  §201.  And  there  may  be  reasonable 
grounds  for  such  a  distinction,  although  the  carriage 
of  the  baggage  is  merely  incident  to  that  of  the  passen- 
ger. In  such  cases  the  railroad  company  takes  the 
baggage  into  its  own  possession  and  control,  and  a 
check  is  given  which  may  be  regarded  as  a  single  con- 
tract on  the  part  of  the  company  to  deliver  the  goods  at 
the  place  of  destination.  Besides,  necessity  might  re- 
quire such  a  rule,  since  any  other  would  impose  upon 
the  passenger  the  necessity  of  looking  after  his  bag- 
gage, and  examining  it  at  each  change  from  one  road  to 
another.  It  would  often  be  practically  impossible  to 
do  that,  or  to  prove  where  or  by  whose  negligence  the 
loss  occurred. 

It  is  not  necessary,  in  this  case,  to  determine  what 
the  rule  would  be  in  respect  to  a  loss  of  baggage,  as  it 
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is  not  involved.     But  it  is  settled  what  the  contract  is 
in  the  case  of  passeng-ers,  and,  if  it  is  otherwise  in  the 

case  of  baggag-e,  it  rests  upon  some  distinc- 
Cj»ur»ctorcar.     ^^^^  arising"  out  of  the  nature  of  the  different 

contracts.  If,  then,  the  defendant  could  be 
held  liable  as  principal,  it  must  be  because  of  some 
contract  other  than  that  arising*  from  the  mere  sale  of 
tickets.  The  only  thing-  outside  of  the  tickets  them- 
selves upon  which  any  claim  is  based  that  there  was  a 
contract  by  defendant  for  carriag^e  over  the  other  roads 
consists  in  the  statement  made  in  Indianapolis  by  the 
ag-ent  of  defendant,  and  gfiven  above.  This  was  offered 
as  an  inducement  to  the  plaintiffs  to  buy  the  tickets, 
but  it  had  no  tendency  to  alter  the  contract  implied  by 
the  law.  There  was  nothing-  in  the  statement  as  to  de- 
fendant being-  principal  or  ag-ent  in  the  transaction,  and 
nothing  which  could  lead  plaintiffs  to  suppose  that  the 
contract  was  other  than  the  law  would  imply.  The 
cheapness  of  the  tickets  could  not  even  raise  a  supposi- 
tion as  to  the  character  in  w^hich  they  were  issued  or 
sold.  Whatever  the  price  may  have  been,  the  plaintiffs 
knew  that  the  tickets,  when  issued,  would  have  cou- 
pons ;  and  the  last  one,  to  be  first  taken  off,  would  read 
over  the  Chicago  &  Alton,  and  the  next  over  the  Lake 
Erie  &  Western,  and  a  part  of  them  would  also  have 
coupons  over  the  Ohio  Central.  They  admittedly 
knew  that  the  Lake  Erie  &  Western  Railway  was  an 
independent  line,  starting  from  Bloomington  and  going 
to  Muncie,  Ind.,  as  testified  ;  and  that  it  was  not  run 
or  managed  by  the  defendant.  But  it  is  said  that  the 
tickets  themselves  were  such  as  to  render  the  defend- 
ant liable.     On  the  heading  of  the  tickets  was  the  fol- 

lowing  :  ''Issued  by  Chicago  &  Alton  R.  R. 

Good  for  one  first-class  passage  to  station 
stamped  in  margin  of  attached  coupon."  And  it  is 
urged  that  this  makes  the  ticket  a  contract  to  transport 
the  holder  over  the  Lake  Erie  &  Western.  The  cou- 
pons for  passage  over  the  Lake  Erie  &  Western  con- 
tained the  following:  "Issued  by  Chicago  &  Alton  R. 
R.     Lake  Erie  &  Western  R.  R."     At  the  bottom  of 
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the  coupon  was  the  following :  *'Via  C.  &  A.,  L.  E.  & 
W."  On  the  coupons  for  passage  over  the  Ohio  Cen- 
tral Railroad  there  was  :  '*Issued  by  Chicago  &  Alton 
R.  R.  Ohio  Central  Railroad  ;"  and  on  the  bottom  of 
the  coupons:  ''Via  C.  &  A.,  L.  E.  &  W.,  O.  C." 
The  statement  on  the  tickets  and  coupons,  * 'Issued  by 
the  Chicago  &  Alton  Railroad,"  added  nothing  to  the 
fact.  They  were  so  issued  to  the  knowledge  of  all  the 
parties,  and  the  statement  did  not  tend  to  show  in  any 
manner  in  what  capacity  they  were  so  issued.  We  do 
not  see  how  the  statement,  *'Good  for  one  first-class 
passage,"  affected  the  contract.  Ordinarily,  a  ticket  is 
a  mere  token  or  voucher.  Burdick  v.  People,  149  111. 
600,  58  Am.  &  Bng.  R.  Cas.  28.  .  Railroad  Co.  v. 
Dumser,  supra.  It  is  necessary  in  any  ticket  to  show 
what  it  is  for.  These  tickets  were  issued  for  first- 
class  passage  from  Kansas  City  to  the  designated  sta- 
tion, and  this  clause  was  placed  on  the  tickets  to  indi- 
cate for  what  purpose  they  were  intended  to  be  used. 
There  were,  in  addition,  the  names  of  the  connecting 
railroads  upon  the  coupons,  showing  over  what  roads 
they  were  good  ;  and  there  was  nothing  upon  the  tick- 
ets regarding  the  contract  which  could  change  the  rule 
or  presumption  of  law. 

It  is  suggested  that  there  is  nothing  on  the  ticket  to 
negative  the  claim  that  defendant  contracted  for  the 
entire  journey.  But  it  is  not  necessary  that 
there  should  be  anything  of  that  kind,  unless 
there  is  some  presumption  to  the  contrary  to  be  nega- 
tived. The  only  purpose  of  a  statement  that  the  ticket 
is  sold  by  the  company  as  agent  for  the  other  compa- 
nies would  be  to  meet  and  overcome  some  presumption 
that  the  defendant  acted  in  a  different  capacity.  Under 
the  rule  before  stated,  in  force  in  this  state,  such  a 
statement  is  wholly  unnecessary,  and,  if  made,  would 
add  nothing  to  the  contract.  It  is  never  necessary  to 
insert  in  a  contract  that  which  the  law  implies.  It 
might  operate  as  a  notice,  but  is  not  necessary.  In 
some  cases  where  it  has  been  held  that  the  seller  of  the 
ticket  contracts  for  the  entire  journey,  the  fact  that 
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there  was  a  limitation  or  notice  upon  the  ticket  that  the 
seller  acted  merely  as  agent,  and  was  not  responsible 
beyond  its  own  line,  was  not  regarded  as  binding  upon 
the  passenger.     In  such  cases  the  contract  has  been 

held  not  limited  by  any  statement  or  printed 
Implied  coBtract-  matter  ou  the  ticket  not  signed  by  the  pas- 
senger. There  is  no  evidence  proving  or 
tending  to  prove  that  there  was  any  contract  except 
such  as  would  be  implied  by  law.  It  is  urged,  how- 
ever, that  the  defendant  is  liable  under  the  rule  of  law 
stated,  although  it  incurred  no  extra  terminal  responsi- 
bility by  the  sale  of  tickets.  The  claim  under  this 
head  is  that  defendant  undertook,  in  a  sale  of  tickets, 
that  they  should  be  recognized  and  honored  by  the 
Lake  Erie  &  Western  Railway  Company  as  good  for 
transportation  over  its  line.  The  only  way  in  which 
the  Lake  Erie  &  Western  Railway  Company  could 
recognize  and  honor  the  tickets  was  by  carrying  the 
passengers ;  in  other  words,  by  performing  the  contract. 
And  this  would  be  making  an  agent  responsible  that 
his  principal  should  recognize  the  agency  and  carry  out 
the  contract.  That  is  not  the  liability  of  an  agent.  An 
agent  does  impliedly  contract  that  he  is  an  agent,  and 
has  authority  to  do  the  act.  But  in  this  case  there  is 
no  question  that  such  was  the  fact.  The  tickets  were 
issued  by  authority  of  the  Lake  Erie  &  Western, 
and  were  recognized  and  honored  by  it ;  and  they  were 
refused  only  after  four  years  and  a  half  from  their  pur- 
chase, and  then  not  on  the  ground  that  they  were 
issued  without  authority,  or  because  the  defendant  was 
not  a  duly-constituted  agent.  There  was  no  breach  of 
the  implied  contract  that  the  agency  existed.  The  case 
of  Hudson  V,  Railroad  Co.,  3  McCrary,  249,  9  Fed. 
Rep.  879,  is  cited  upon  that  question.  In  that  case 
tickets  had  been  issued  by  the  Missouri  Pacific  Rail- 
ways Company  for  passage  over  its  road  with  cou- 
pons over  the  defendant's  road  and  with  the  Denver 
&  Rio  Grande  ;  and  the  defendant  company,  which  did 
not  sell  the  tickets,  was  held  liable  because  the  Denver 
&  Rio  Grande  refused  to  carry  the  passengers.     On 
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motion  for  a  new  trial  Hallett,  J.,  said  that  the  evi- 
dence showed  that  the  coupons  on  the  Rio  Grande 
could  not  be  used,  and  were  not  intended  to  be  used, 
when  issued,  and  defendant  knew  it,  and  for  some  time 
had  redeemed  them  on  presentation  by  paying-  the  cost 
of  a  ticket  or  furnishing-  a  ticket  in  place  of  a  coupon. 
There  was  in  fact  no  ag^ency,  and  defendant  had  recog-- 
nized  a  liability  by  redeeming*  the  coupons  as  presented. 
That  decision  did  not  rest  upon  the  g^round  that  the 
company  selling-  the  ticket  was  the  principal,  and  we 
do  not  regard  it  as  sustaining*  the  claim  made  in  this 
case.  Under,  the  proof  in  that  case  one  of  the  connect- 
ing* companies  for  which  a  coupon  was  attached  to  the 
tickets  was  treated  as  liable  on  the  whole  contract. 
That  defendant  might  have  made  a  contract  for  the  car- 
riage of  the  passengers  over  the  entire  line,  where  its 
road  was  a  part  of  the  route,  is  not  doubted  ;  but  the 
evidence  did  not  tend  to  prove  that  any  such  contract 
had  been  made. 

It  is  suggested  that  the  defendant  might  be  liable  on 
the  ground  of  a  partnership  between  it  and 
the  Lake  Erie  &  Western.  But  the  eyi-  fX'«hir''" 
dence  does  not  tend  to  prove  partnership. 
The  fact  that  each  road  sells  through  tickets,  taking  its 
own  share  of  the  price  according  to  its  mileage,  does 
not  constitute  them  partners.  25  Am.  &  Eng.  Enc. 
Law,  p.  1087.  And  corporations  cannot  enter  into 
partnership  with  each  other.  Bishop  v.  Preservers' 
Co.,  157  111.  284. 

There  were  other  questions  in  the  case,  but,  as  there 
was  no  evidence  tending  to  prove  any  contract  different 
from  that  implied  by  law,  the  conclusion  that  defendant 
was  not  liable  cannot  be  escaped,  and  the  motion  of  the 
defendant  should  have  been  sustained.  The  judgment 
of  the  appellate  and  circuit  courts  will  be  reversed,  and 
the  cause  remanded.     Reversed  and  remanded. 
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Turner 

V. 

Great  Northern  R.  Co. 

{Supreme  Court  of  Washington,  Aug,  j/,  /Sg6.) 

Bill  of  Particulars. — Where  it  is  provided  by  statute  that  the  court 
may  require  the  plaintiff  to  file  a  bill  of  particulars,  itemizing*  the 
damages  claimed,  the  granting  or  the  refusing  of  the  motion  for 
such  bill  is  within  the  sound  discretion  of  the  trial  court,  and  its 
ruling*  in  that  regard  will  not  be  reviewed  upon  appeal  except  in 
cases  where  there  has  been  a  palpable  abuse  of  such  discretion. 

Ticlcet  Agent  in  Union  Depot. — One  buying  a  ticket  has  a  right 
until  otherwise  informed,  to  rely  upon  information  received  by  him 
from  a  ticket  seller  in  a  union  depot  who  sold  tickets  furnished  by 
the  defendant  railway  company,  as  well  as  the  tickets  of  other 
roads,  as  to  the  arrival,  departure  and  running  time  of  trains  on 
the  defendant's  road,  provided  he  does  not  disregard  other  reason- 
able means  of  information. 

Liability  of  Railway  Company  for  Breach  of  Contract. — The  plaint- 
iff purchased  a  ticket  to  his  destination  from  the  defendant  railway 
company,  and  was  delayed  on  the  way  by  floods  and  high  water  on 
its  railway.  The  omission  of  the  defendant  to  fulfil  its  engagement 
caused  the  plaintiff  to  seek  transportation  by  the  advice  of  the  de- 
fendant's conductor,  over  a  second  road,  which  carried  him  a  part 
of  his  way,  when  he  was  again  delayed  by  washouts  on  the  line  of 
such  second  road.  Held,  that  the  defendant  was  liable  for  the  ex- 
pense thereby  incurred  by  the  plaintiff  including  that  incident  to 
the  unavoidable  delay  on  the  line  of  the  second  carrier. 

Damages. — The  plaintiff  in  an  action  against  a  carrier  for  dam- 
ages for  failure  to  transport  himself  and  his  wife  to  their  destina- 
tion, cannot  recover  for  worry,  disappointment,  and  mental  anxiety 
caused  him  by  reason  of  the  delay. 

Damages — Evidence. — Evidence  as  to  the  average  value  of  the 
time  of  practicing  attorneys  of  the  plaintiff's  ability  is  not  admissi- 
ble as  a  basis  of  damages. 

AppEAI^  from  Spokane  county  superior  court.  Re- 
versed. 

C.  Welli7igio7i^  Jay  H.  Adams y  and  M,  D.  Grover^ 
for  appellant. 

Graves  &  Wolf^  for  respondent. 


TICKETS — BREACH  OF  CONTRACT.  239 

Turner  v.  Great  Northern  R.  Co. 

Anders,  J.  This  was  an  action  for  damages  for  the 
failure  on  the  part  of  the  defendant  to  transport  the 
plaintiff  and  his  wife  over  its  line  of  railway  from  St. 
Paul,  Minn.,  to  the  city  of  Spokane,  in  accordance  with 
its  agreement  and  duty.  The  material  facts  . 
set  forth  in  the  complaint  are,  briefly,  that 
the  defendant  is,  and  at  all  the  times  mentioned  in  the 
complaint,  was  a  corporation  operating  a  line  of  railway 
from  St.  Paul  to  Seattle  by  way  of  the  city  of  Spokane; 
that  on  May  30,  1894,  the  plaintiff  purchased  from  the 
agent  of  defendant  at  St.  Paul  tickets  for  himself  and 
wife,  and  procured  checks  for  their  baggage,  over  de- 
fendant's railway  from  St.  Paul  to  Spokane,  and  was 
induced  so  to  do  by  the  representation  of  said  agent 
that  defendant's  passenger  train  which  would  leave  St. 
Paul  on  the  said  day  would  reach  the  citj'-  of  Spokane 
on  the  morning  of  the  2d  day  of  June  following,  and 
that  the  tickets  purchased  from  the  defendant's  agent 
were  limited  to  that  time  and  train;  that  defendant  then 
well  knew  that  it  had  not  been  able  to  run  a  through 
train  from  St.  Paul  to  Spokane  for  several  days  prior 
to  that  time,  and  that,  owing  to  a  serious  break  in  its 
roadbed  west  of  Havre,  it  would  not  be  able  to  run  such 
through  train  for  a  long  time  thereafter,  which  fact  it 
negligently  and  fraudulently  concealed  from  the  plaint- 
iff; that  plaintiff  and  his  wife  took  passage  on  defend- 
ant's passenger  train  which  left  St.  Paul  on  the  even- 
ing of  May  30,  1894,  and  when  said  train  reached  Havre 
the  conductor  thereof  informed  the  plaintiff  that,  be- 
cause of  some  damage  to  defendant's  road  further  west, 
in  the  state  of  Idaho,  the  train  would  proceed  no  fur- 
ther, but  that  the  plaintiff  and  his  wife  would  be  taken 
on  defendant's  line  of  railway  to  Helena,  Mont.,  from 
which  place  they  would  be  carried  to  their  destination 
over  the  line  of  the  Northern  Pacific  Railroad  Company, 
and  that  the  tickets  then  held  by  plaintiff  were  good,  and 
would  be  honored  for  transportation  over  that  road; 
that  plaintiff  arrived  at  Helena  on  June  1st,  and  on  the 
following  day  boarded  the  first  west-bound  Northern 
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Pacific  train,  and  presented  his  tickets  to  the  conductor, 
who  refused  to  accept  them  for  transportation,  and  re- 
quired the  plaintiff  to  pay  the  fare  for  himself  and  wife 
to   Missoula, — that  being*  the  end  of  the  conductor's, 
division',  that,   owingf  to  serious  damage  to  that  road, 
caused  by  high  water,  plaintiff  could  proceed  no  fur- 
ther, and  was  compelled  to  remain  in  Missoula  from  the 
2d  to  the  20th  day  of  June;  that  on  said  last-mentioned 
day  plaintiff  paid  the  fare  demanded  for  transportation 
to  his  home  at  Spokane,  which  place  he  reached  on  the 
21st  day  of  June,  having  been  delayed  over  night  at 
Hope,  Idaho;  and  that  the  expense  necessarily  incurred 
for  extra  railroad  fare  and  for  board  and  lodging  dur- 
ing the  delays  at  Helena,    Missoula,   and   Hope   was, 
$86.20.     It  is  averred  in  the  complaint  that :    ''During* 
their  detention  and  delay  plaintiff's  said  wife,  in  con- 
sequence of  said  delay  and  her  anxiety  of  mind  as  ta 
their  situation,  became  sick  at  said  city  of  Missoula, 
and  was  confined   to  her   bed   for   several   days,   and 
plaintiff  was  much  worried,  vexed,  and  annoyed  be- 
cause of  his  inability  to   make   his   wife   comfortable, 
situated,  as  they  were,  at  an  hotel,  among  strangers, 
far  from  home,  and  without  access  to  their  baggage; 
that  because  of  said  detention  and  delay,  and  of  his  in- 
ability to  reach  his  said  home,  plaintiff  was  greatly 
harassed,  troubled,  and  perplexed  about  his  business,, 
and  it  otherwise  caused  him  great  annoyance,  vexation 
and  anxiety  of  mind  because  of  his   embarrassed  situa- 
tion, the  uncertainty  when  they  would  reach  their  home, 
and  the  great  danger  incident  to  traveling  at  that  time; 
*     *     *     that,  in  addition  to  said  extra  expense  made 
necessary,  as  aforesaid,  because  of  defendant's  negli- 
gent and  fraudulent  conduct  in  the  premises,  and  of 
plaintiff's  delay  and  detention,  as  aforesaid,    and   con- 
sequent loss  of  time,  worriment,  trouble,  annoyance, 
and  anxiety  of  mind,  as  aforesaid,  he  has  been  damaged 
in  the  further  sum  of  SI, 000."     The  plaintiff  accord- 
ingly  demanded    judgment  against  the  defendant  for 
SI, 086.20.     The  defendant  moved  the  court  to  require 
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the  plaintiff  to  furnish  a  bill  of  particulars  „„  ,._,,. 

.      ^,  ,-  ..  i         <    •         1    f         Bill  af  Partlcalarf* 

showing*  the  respective  amounts  claimed  tor 
loss  of  time,  trouble,  annoyance,  disappointment,  and 
anxiety  of  mind,  which  motion  was  denied.  The  de- 
fendant then  answered,  denying-  all  the  allegations  of 
the  complaint  except  that  relating*  to  the  incorporation 
and  business  of  the  defendant,  and  that  the  plaintiff 
purchased  the  tickets  mentioned  in  the  complaint. 
Prom  a  judgment  in  favor  of  the  plaintiff  for  the  sum 
of  $750,  this  appeal  is  prosecuted. 

It  is  claimed  by  defendant  that  it  had  a  right,  under 
section  205  of  the  Code  of  Procedure,  to  be  advised,  in 
advance,  of  how  much  plaintiff  soug^ht  to  recover  for 
loss  of  time,  how  much  for  anxiety  of  mind,  etc.,  that 
it  mig'ht  be  prepared  with  its  proofs  to  meet  the  allega- 
tions of  the  complaint,  and  that,  if  the  alleg'ations  as  to 
the  loss  of  time,  trouble,  annoyance,  and  disappoint- 
ment of  mind  authorized  the  introduction  of  any  proof, 
the  damag*es  were  special,  and  the  defendant  was  en- 
titled to  a  statement  of  the  particular  items.  It  has 
been  repeatedly  held  in  New  York,  under  a  statute  like 
ours,  and  seems  to  be  the  settled  rule,  that  the  granting- 
or  refusing-  of  a  motion  for  a  bill  of  particulars  is  with- 
in the  sound  discretion  of  the  trial  court,  and  its  ruling* 
in  that  regard  will  not  be  reviewed  on  appeal,  except  in 
cases  where  there  has  been  a  palpable  abuse  of  such 
discretion.  Tilton  v.  Beecher,  59  N.  Y.,  176  ;  People 
V,  Tweed,  63  N.  Y.  194;  Dwig-ht  v.  Insurance  Co.,  84 
N.  Y.  493.  No  such  case,  we  apprehend,  is  presented 
here.  The  object  of  the  statute  is  to  enable  a  party 
reasonably  to  protect  himself  against  surprise  on  the 
trial  (Butler  v.  Mann,  9  Abb.  N.  C.  49);  but  we  are 
unable  to  see  how  the  defendant  could  have  been  sur- 
prised by  the  testimony  adduced  by  the  plaintiff  cor- 
roborative of  the  averments  of  the  complaint,  to  which 
defendant's  motion  for  a  bill  of  particulars  was  especial- 
ly addressed.  So  far  as  the  complaint  is  concerned, 
its  allegations  were  sufficient  to  let  in  the  evidence  ad- 
mitted.    The  damages  claimed,  or  at  least  those  claim - 

5  (N.  S.)  A.  &  E.  R.  Cas.— 14 
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ed  for  loss  of  time,  were  general,  and  therefore  were 
not  required  to  be  specifically  alleged.  Thomp.  Carr. 
Pass.  p.  550. 

It  appears  from  the  testimony  of  plaintiff  that  he  pur- 
chased his  tickets  for  transportation  at  the  office  of  the 
Union  Depot  at  St.  Paul,  and  not  at  the  office  of  the  de- 
fendant company,  and  that  the   person  from 
?nioa  Defo"!  *"      whom  he  purchased  them  was  engaged  in 

selling  tickets  over  various  other  lines  of 
railway  whose  trains  entered  and  departed  from  that 
depot.  Upon  the  trial  the  court  permitted  the  plaintiff, 
over  the  objection  of  defendant,  to  detail  a  conversation 
between  himself  and  the  ticket  seller,  which  occurred 
at  the  time  the  plaintiff  purchased  his  tickets,  in  which 
the  ticket  seller  stated,  among-  other  things,  that  defend- 
ant's trains  were  running  through  to  Spokane  on  schedule 
time,  and,  if  there  were  no  accidents,  plaintiff  would 
arrive  at  his  destination  on  the  morning  of  June  2,  1894. 
It  is  contended  that  this  was  error,  for  the  reason  that 
it  was  not  shown  that  the  person  who  made  these  state- 
ments was  an  agent  of  the  defendant,  and  authorized  to 
bind  it  by  such  declarations.  But  the  fact  that  the 
tickets  so  sold  were  furnished  by  the  railway  company, 
and  were  accepted  as  its  tickets  by  the  conductors  of  its 
trains,  would  seem  to  be  sufficient  proof  that  the  seller 
was  a  ticket  agentof  the  company,  and,  therefore,  cloth- 
ed with  the  usual  powers  of  such  agents.  It  is  gener- 
ally the  fact  that  there  is  no  other  person  than  the 
ticket  agent  at  a  railroad  station  who  can  give  travelers 
the  necessary  information  as  to  the  arrival,  departure, 
and  running  time  of  trains,  and  the  rule,  as  formulated 
by  a  learned  text  writer,  is  that  passengers  have  a 
right,  until  otherwise  informed,  to  rely  on  information 
received  by  them  from  ticket  agents,  in  answer  to  in- 
quiries concerning  those  matters,  provided  they  do  not 
disregard  other  reasonable  means  of  information.  3 
Wood,  R.  R.  (Minor's  Ed.)  1654.  The  testimony  ob- 
jected to  was  certainly  competent  for  the  purpose  of 
showing  that  the  plaintiff  himself  was  not  in  fault  in 
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taking*  the  particular  train  on  which,  he  started  home. 
It  was  also  competent  as  tending-  to  prove  the  contract 
between  the  parties;  but,  for  that  purpose,  it  was  com- 
paratively unimportant,  in  view  of  the  fact  that  the 
tickets  themselves,  which  were  -prima  facie  evidence  of 
the  defendant's  contract,  represented  upon  their  face 
that  plaintiff  would  be  carried  to  his  destination  within 
the  time  mentioned  by  the  ticket  seller. 

Objection  is  made  by  the  defendant  to  the 
action  of  the  court  in  permitting  the  respon-  Jli*{!I?y.*''*""^ 
dent  to  state  to  the  jury  the  amount  he  was 
compelled  to  pay  for  board  and  lodging  and  other  neces- 
sary expenses  for  himself  and  wife  while  at  Missoula, 
and  it  is  urged  with  much  earnestness  that  the  expense 
incurred  at  that  place  was  not  the  result  of  the  breach 
of  defendant's  contract,  but  of  an  independent,  interve- 
ning cause,  viz.y  the  inability  of  the  Northern  Pacific 
Railroad  Company,  upon  whose  line  the  plaintiff  had 
become  a  passenger,  seasonably  to  carry  him  to  his  des- 
tination. The  fact  is,  however,  that  the  plaintiff  and 
his  wife,  while  at  Missoula,  were  not  passengers  on 
the  Northern  Pacific  Railroad,  and  the  company  opera- 
ting that  road  had  violated  no  contract  with  them,  or 
duty  or  obligation  concerning  them.  It  carried  them 
safely  and  promptly  to  that  place,  and  thereby  dis- 
charged its  whole  duty.  If  plaintiff  had,  on  arriving 
there,  requested  it  immediately  to  convey  him  to  Spo- 
kane, the  fact  that  its  road  had  been  so  damaged  by 
floods  and  high  water  that  it  could  not  move  its  trains, 
would  have  been  a  legal  excuse  for  a  failure  to  comply 
with  such  request.  The  plaintiff  had  no  right  of  action 
against  the  Northern  Pacific  Railroad  Company  for 
damag-es  suffered  by  reason  of  the  delay  at  Missoula, 
and  it,  therefore,  follows  that,  if  the  defendant  is  not 
liable  therefor,  the  plaintiff  is  without  remedy,  and 
must  suffer  a  loss  occasioned  by  no  fault  on  his  part. 
But  we  do  not  think  that  plaintiff  is  thus  remediless.  It 
was  his  privilege,  if  not  his  duty,  on  being  informed  that 
the  defendant  was  unable  to  transport  him  in  accord- 
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ance  with  the  terms  of  its  undertaking",  to  procure  some 
other  reasonable  means  of  conve3rance,  and  proceed  oti 
his  journey.  He  chose  what  seemed  to  him,  and  ap- 
parently to  the  conductor  of  the  defendant's  train,  to  be 
the  most  direct  and  expeditious  route,  and  which,  so 
far  as  we  are  advised,  was  the  only  one  practicable. 
The  omission  of  the  defendant  to  fulfill  its  engag-ement 
caused  the  plaintiff  to  seek  transportation  over  the 
Northern  Pacific  Railroad,  and  it  is,  therefore,  justly 
liable  for  the  expense  thereby  incurred,  including-  that 
incident  to  unavoidable  delay.  3  Suth.  Dam.  (2d  Ed.) 
§  936;  2  Sedg.  Dam.  (8th  Ed.)  §  864. 

In  answer  to  the  question,  "Now,  Colonel,  I  wish 
you  would  g-o  on  and  state  to  the  jury  what, 
if  any,  anxiety,  worriment,  etc.,  you  suffered 
on  account  of  your  delay,  being-  separated  from  your 
baggcLg-e,  and  all  of  those  things  that  are  proper  under 
the  ruling  of  the  court,  in  consequence  of  this  delay," 
the  plaintiff  was  allowed,  notwithstanding  the  defend- 
ant's objection,  to  testify  that  he  was  greatly  worried, 
troubled,  and  annoyed  by  the  combination  of  circum- 
stances surrounding  him  at  that  time,  among  which, 
were  that  he  had  to  pay  out  more  money  than  he  had 
comtemplated  paying  out;  that  the  Northern  Pacific 
Railroad  Company  would  not  board  him  at  Missoula,  as 
they  did  their  passengers;  his  means  were  limited,  and 
he  did  not  know  how  long  he  had  to  stay  there;  that  he 
could  not  hear  from  home,  the  telegraph  line  being 
broken  down;  that  his  wife  was  taken  sick,  and  lay  in 
bed  three  days,  in  consequence  of  her  worriment,  and 
that  he  could  not  make  her  comfortable  under  the  cir- 
cumstances. Damages  for  * 'worriment"  and  disap- 
pointment resulting  from  such  circumstances  are  too 
remote  to  be  recovered  in  this  action.  The  mental  anx- 
iety of  the  plaintiff  induced  by  the  sickness  of  his  wife 
and  his  inability  to  make  her  comfortable,  or  his  lim- 
ited  means,  or  his  inability  to  hear  from  home  owing  to 
the  interruption  of  telegraphic  communication,  cannot 
be   regarded  as  the  proximate  result  of  the  alleged 


TICKETS — BREACH  OF   CONTRACT.  245 

Turner  v.  Great  Northern  R.  Co. 

wrong-ful  acts,  or  omissions  of  the  defendant,  and  the 
court  therefore  erred  in  permitting-  this  testimony  to  be 
submitted  to  the  consideration  of  the  jury. 

The  court  also  erred,  and  for  the  same  reason,  in  in- 
structing the  jury  g*enerally  that  the  plaintiff  was  en- 
titled to  recover,  for  worry  and  mental  excitement,  such 
sum  as  would  fairly  and  reasonably  compensate  him 
therefor.  * 'Damages  will  not  be  given  for  mere  incon- 
venience and  annoyance  such  as  are  felt  at  every  disap- 
pointment of  one's  expectations,  if  there  is  no  actual 
physical  or  mental  injury."  1  Sedg.  Dam.  (8th  Ed.)  § 
42.  And  hence  damages  cannot  be  recovered  for  anxi- 
ety and  suspense  of  mind  in  consequence  of  delay  caus- 
ed by  the  fault  of  a  common  carrier.  Trig-g  v.  Railway 
Co.,  74  Mo.  147;  Hobbs  v.  Railway  Co.,  L.  R.  10  Q. 
B.  Ill;  Hamlin  v.  Railway  Co.,  1  Hurl.  4&  N.  408; 
Walsh  V.  Railwav  Co.,  42  Wis.  23.  Nor,  in  an  action 
against  a  railroad  company  for  a  refusal  to  carry,  can 
the  plaintiff  recover  damages  for  fatigue  suffered  by 
him  in  walking  to  his  place  of  destination,  or  for  mental 
and  physical  suffering*  caused  by  sickness  contracted 
in  such  walk.  Railway  Co.  v.  Thomas  (Tex.  Civ. 
App.)  27  S.  W.  419.  But  it  is  urged  by  the  learned 
counsel  for  plaintiff  that  this  court,  in  the  case  of  Will- 
son  v.  Railroad  Co.,  5  Wash.  621,  repudiated  the  doc- 
trine that  damages  cannot  be  recovered  for  mental  suf- 
fering* which  is  not  connected  with  physical  injury,  and 
that  the  testimony  and  the  instruction  as  to  mental  anx- 
iety and  excitement  above  mentioned  were  in  accord- 
ance with  the  principle  there  announced.  That  was  an 
action  for  damages  for  an  unlawful  expulsion  of  a  pas- 
senger from  a  railway  train,  and,  while  it  is  true  that 
we  held,  in  accordance  with  what  we  deemed  to  be  the 
weight  of  authority,  that  the  plaintiff  was  entitled  to 
compensation  for  the  sense  of  wrong  suffered  and  the 
feeling"  of  humiliation  and  disgrace  occasioned  by  the 
wrong'ful  act,  we  did  not  undertake  or  intend  to  an- 
nounce any  rule  with  respect  to  the  measure  of  dam- 
ages in  the  case  like  the  one  at  bar.     That  case  is  clear- 
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ly  distinguishable  on  principle  from  this,  and  the  de- 
cision therein,  in  our  judgment,  in  no  wise  militates 
agciinst  the  views  we  have  here  expressed.  In  the 
Willson  Case  the  court  proceeded  upon  the  theory  that 
humiliation  and  mental  distress  were  the  natural  and 
proximate,  if  not  in  fact  the  necessary,  result  of  the 
wrongful  act  of  the  defendant;  but  in  the  present  case, 
the  necessary  element  of  proximity  is  wholly  wanting. 
The  case  of  Railroad  Co.  v.  Berry  (Tex.  App.)  15  S. 
W.Rep.48,cited  by  plaintiff,  and  which  supports  his  con- 
tention, seems  to  us  to  be  contrary  to  sound  policy,  and 
opposed  to  the  general  current  of  authority.  In  fact, 
the  trial  court,  in  one  portion  of  its  charge  to  the  jury, 
recognized  and  announced  what  we  hold  to  be  the  cor- 
rect doctrine,  when  it  stated  to  the  jury  that  the  plaint- 
iff could  not  recover  damages  for  any  mental  suffering 
experienced  by  reason  of  the  refusal  of  the  conductor  of 
the  Northern  Pacific  Railroad  Company  to  accept  the 
tickets  tendered  to  him  by  plaintiff  for  transportation; 
and  for  what  reason,  then,  it  told  the  jury  that  the 
plaintiff  was  entitled  to  damages  for  mental  anxiety  and 
suffering  endured  in  consequence  of  his  delay,  we  are 
unable  to  perceive.  Surely  no  court  could  say  that,  in 
comtemplation  of  law,  the  mental  agitation  or  excite- 
ment caused  by  being  delayed  on  a  journey  is  of  a  dif- 
ferent character  from  that  produced  by  unexpectedly 
having  to  pay  extra  fare  for  transportation.  The  mental 
sensation  in  each  case,  whether  it  be  called  excitement, 
anxiety,  annoyance,  or  worry,  is  manifestly  the  result 
of  disappointed  hope  or  expectation  merely,  for  which, 
as  we  have  seen,  no  damages  can  be  awarded. 

„  .^  It  appears  from  the  evidence  that  the  plaint- 
iff  IS  an  attorney  at  law,  and  well  known 
as  such  at  Spokane,  but  that  he  had  not  been 
engaged  in  the  practice  of  his  profession  for  two 
years  prior  to  the  time  when  his  alleged  cause 
of  action  arose ;  and  upon  the  trial  he  testified  that 
he  estimated  the  time  lost  by  his  being  delayed  to 
be  reasonably  worth  the  sum  of   S25  per  day.     Two 
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other  attorneys  were  also  called  as  witnesses  for  plaint- 
iff, one  of  whom  stated  that  the  services  of  attorneys 
of  the  ability  and  learning*  of  the  plaintiff,  who  were 
engag"ed  in  active  practice  in  Spokane  during-  the  month 
of  June,  1894,  were  worth  from  $25  to  $30  per  day;  and 
the  other,  that  they  were  worth  from  $30  to  $40  per  day. 
All  of  this  evidence  was  objected  to  on  the  alleg'ed 
ground  that  it  was  incompetent,  irrelevant,  and  imma- 
terial, and  it  is  here  insisted  that  the  court  erred  in 
overruling-  the  objection.  Now,  it  is  evident  that,  if 
the  plaintiff  was  delayed  in  reaching  his  destination  by 
the  fault  of  the  defendant,  he  was  damaged,  on  account 
of  lost  time,  to  an  amount  exactly  equal  to  that  which 
he  would  have  earned  by  the  practice  of  his  profession 
(for  it  is  as  a  lawyer  only  that  he  claims  damages  for  loss 
of  time)  had  he  been  at  home  during  such  delay;  but 
to  entitle  him  to  a  recovery,  it  was  incumbent  upon  him 
to  prove  such  amount  by  competent  and  legal  evidence. 
As  to  the  proof  of  damages  for  time  lost  by  professional 
men,  Mr.  Sedgwick  says:  '*In  the  case  of  most  pro- 
fessional men,  there  can  be  no  way  of  fixing  a  general 
scale  of  remuneration.  The  exclusive  services  of  such 
men  cannot  be  measured  by  any  pecuniary  scale  com- 
mon to  a  whole  class.  The  most  trustworthy  basis  of 
damages  in  such  a  case  is  the  amount  which  the  injured 
party  has  earned  in  the  past.  This  is,  however,  only 
evidence  from  which  the  jury  will  be  enabled  to  say 
what  the  services  of  such  a  man  as  the  plaintiff  are 
worth,  and  the  jury  should  distinctly  understand  that 
it  is  not  to  be  taken  as  the  necessary  and  legal  measure 
of  damages."  1  Sedg.  Dam.  (8th  Ed.)  §  180.  And 
this  statement  of  law  seems  to  be  amply  supported  by 
the  authorities.  It  is  apparent,  therefore,  that  the 
*'most  trustworthy  basis  of  damages"  was  not  adopted 
in  the  trial  of  this  cause.  There  was  no  proof  what- 
ever of  what  the  plaintiff  actually  earned  as  an  attorney, 
either  before  or  after  the  particular  time  in  question. 
Of  course,  he  earned  nothing  immediately  before  that 
time,  because  he  had  not  been  engaged  in  the  practice 
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of  the  law  for  the  preceding-  two  years;  but,  as  he  re- 
sumed the  practice  of  his  profession  immediately  after 
his  arrival  at  Spokane,  we  think  it  would  have  been 
proper  to  have  shown  what  he  earned  thereafter,  not  ^s 
establishing*  in  itself  the  value  of  his  time,  but  as  evi- 
dence to  aid  the  jury  in  fixing"  it.  It  would  even  have 
been  permissible  to  submit  to  the  consideration  of  the 
jury,  under  proper  instructions,  proof  of  the  earnings 
of  the  plaintiff  when  previously  eng-aged  in  practicing* 
law  in  the  city  of  Spokane;  but  we  are  inclined  to  the 
opinion  that  it  was  hardly  proper  to  prove  what  the  time 
of  practicing  attorneys  was  worth,  as  that  would  con- 
stitute no  fair  basis  of  damages,  where  the  value  of  a 
person's  time  depends  so  much  upon  his  individual  ex- 
ertions. Neither  was  it  proper  to  permit  the  plaintiff 
himself  to  state  his  own  opinion  or  ''estimate"  of  the 
value  of  his  time,  without  stating  the  facts  upon  which 
such  opinion  wus  based.  Indeed,  the  testimony  of  each 
of  the  witnesses  who  testified  as  to  the  value  of  an 
attorney's  time  was  substantially  nothing  more  than  an 
expression  of  his  individual  opinion  upon  the  subject, 
and  the  question  involved  was  not  one  of  science  or 
skill,  such  as  could  not  be  determined  by  a  jury  of  ordi- 
nary intelligence,  without  the  aid  of  the  opinions  of 
others.  If  facts  only  had  been  stated,  the  jury  could 
have  drawn  their  own  conclusions.  Upon  this  issue  the 
jury  were  instructed  that  for  loss  of  time  plaintiff  was 
entitled  to  recover  such  sum  as  his  time  at  home, 
for  the  period  he  was  delayed  by  reason  of  de- 
fendant's failure  to  transport  him,  was  reasonably 
and  fairly  worth  in  his  profession  or  business;  and 
as  an  abstract  proposition  of  law  the  instruction 
was  correct,  but  as  applied  to  the  proofs  it  was  mis- 
leading, because  it  virtually  authorized  the  jury  to 
adopt  the  amount  stated  by  the  plaintiff  himself,  or  that 
which  they  might  infer  from  the  testimony  of  either  of 
the  other  witnesses,  to  be  the  reasonable  value  of 
plaintiff's  time,  as  the  absolute  and  certain  measure  of 
damages.     Even  if  it  were  conceded  that  the  evidence 
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was  admissible,  and  that  it  showed  a  **  general  scale  of 
remuneration"  common  to  all  attorneys  such  as  the 
plaintiff,  the  instruction  would  still  be  open  to  the  same 
objection,  for  it  left  out  of  consideration  entirely  the 
probability  that  plaintiff  would  have  had  professional 
employment  had  he  been  at  home  during-  the  period  of 
his  detention.  Yong-e  v.  Steamship  Co.,  1  Cal.  353  ;  3 
Suth.  Dam.  (2d  Ed.)  §936;  2  Sedg-.  Dam.  (8th  Ed.) 
§863.  The  jury  should  have  been  distinctly  charg^ed 
to  weigh  that  probability,  for  the  manifest  reason  that 
the  plaintiff's  right  to  damages  for  loss  of  time  de- 
pended upon  the  fact  whether  the  time  during  which 
he  was  delayed  would  have  been  of  pecuniary  value  to 
him  if  he  had  arrived  at  his  destination  without  deten- 
tion. Under  the  instruction  as  given,  the  jury  were 
left  to  determine,  as  best  they  could,  the  amount  of 
damages,  without  being  informed  as  to  the  rule  by 
which  such  damages  should  be  measured.  It  is  diffi- 
cult, at  best,  to  determine  the  value  of  time  in  a  case 
like  this,  where  such  value  is  not  governed  by  any 
established  rate  of  wages ;  and  it  is,  therefore,  highly 
important  that  the  jury  should  be  fully  informed  as  to 
the  rules  and  principles  by  which  they  should  be 
guided. 

What  we  have  already  said  renders  it  unnecessary 
for  us  to  specially  consider  the  remaining  points  made 
by  the  defendant.  The  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

HoYT,  C.  J.,  and  Gordon,  J.,  concur. 

Dunbar,  J.  I  dissent.  I  think  no  substantial  error 
was  committed  by  the  court,  and  the  judgment  should 
be  affirmed. 
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Comer,  et.  aL, 

V. 

Foley. 

(Supreme  Court  of  Georgia,  August  24,  /8p6.) 

Issuance  of  Tickets  to  Brokers. — Althoug-h  a  railroad  company  in 
Illinois  may  be  the  agent  of  the  receiver  of  a  railroad  in  Georgia  to 
sell  in  Chicago  tickets  from  that  city  to  Jacksonville,  Fla.,  and  re- 
turn, with  coupons  thereon  for  passage  over  the  railroad  operated 
by  the  receiver,  each  of  such  tickets  having  upon  it  a  special  con- 
tract, to  be  signed  by  the  original  purchaser,  and  stipulating  that 
the  ticket  should  be  used  by  him  only,  there 'is  no  presumption  that 
the  Illinois  company  was  authorized  by  the  receiver,  directly  or  in- 
directly, to  place  in  the  hands  of  a  ticket  broker,  or  "scalper,"  for 
sale,  in  Atlanta,  Ga.,  tickets  of  this  kind,  stamped  at  the  Chicago 
office  of  the  Illinois  company,  but  with  the  contract  thereon  unsign- 
ed by  any  purchaser,  and  with  the  coupons  for  the  railroads  between 
Chicago  and  Atlanta  detached. 

Ticket  Purchased  from  Broker. — Where  a  ticket  broker  in  Atlanta 
sold  one  of  these  tickets,  it  being  at  the  time  in  the  condition  just 
described,  and  also  bearing  the  signature  of  an  agent  of  the  Illinois 
company,  preceded  by  the  word  "witness,**  this  signature  being 
placed  upon  the  ticket  exactly  as  it  would  have  been,  had  this  agent, 
as  a  witness,  actually  attested  the  signature  of  a  purchaser  of  the 
ticket  in  Chicago,  the  real  purchaser  from  the  broker  in  Atlanta 
had  no  right,  under  these  circumstances,  to  assume  that  the  sale  to 
him  by  the  broker  was  regular  and  authorized,  or  to  occupy  the 
position  of  a  bona  fide  first  and  original  purchaser. 

Validity  of  Ticket — Evidence. — In  a  case  involving  the  validity,  up- 
on the  railroad  operated  by  the  receiver,  of  such  a  ticket,  sold  and 
purchased  as  above  indicated,  it  was  incumbent  on  the  plaintiff, 
who  asserted  that  the  ticket  was  good  over  that  railroad,  to  show 
affirmatively  that  he  was  entitled  to  use  it  as  an  original  purchaser, 
by  proving  that  the  sale  by  the  broker  was  authorized,  or  at  least 
connived  at,  by  the  receiver. 

Case  at  Bar. — The  plaintiff  was  not  entitled  to  recover  ;  and,  even 
if  he  had  been,  the  amount  of  the  verdict  was  grossly  excessive,  and 
ought,  for  this  reason,  if  for  no  other,  to  have  been  promptly  set 
aside  by  the  trial  judge. 

Excessive  Verdict — Dissenting  Opinion. — I  concur  in  the  judgment 
of  reversal  for  one  of  the  reasons  expressed  in  the  last  preceding 
note,  viz.,  that  the  verdict  was  excessive,  and  for  that  reason  only. 
I  dissent  from  the  views  of  the  majority  as  stated  in  the  first  three 
notes,  the  true  law  of  the  case  being,  in  my  opinion,  as  follows.  Per 
Atkinson,  J. 
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Connecting  Carriers — Tickets. — Where  one  of  a  number  of  con- 
necting' lines  of  railway  issues  passeng^er  tickets  of  a  particular 
class,  purporting  to  entitle  purchasers  thereof  to  transportation  as 
passengers  over  each  of  such  lines,  the  customary  acceptance  of 
such  tickets  by  another  of  such  lines  for  passage  upon  its  trains 
will,  in  the  absence  of  evidence  to  the  contrary,  authorize  the  pre- 
sumption that  the  line  issuing  the  tickets  had  a  g-eneral  authority, 
as  agent  of  the  line  so  accepting*  the  same,  to  issue  the  tickets  of 
that  class.     Per  Atkinson,  J.,  dissenting. 

Tickets  Purchased  from  Connecting  Carrier. — If  the  railway  com- 
pany, assuming  to  exercise  such  right  to  issue  tickets  be  under  a 
duty  to  its  connecting  lines  to  issue  tickets  of  a  particular  class 
and  drawn  according  to  a  particular  formula  only,  and  in  dealings 
with  such  tickets  neglect  -to  conform  in  all  respects  to  the  require- 
ments of  the  formula  prescribing  how  and  in  what  manner  they 
shall  be  emitted,  a  failure  to  perform  this  latter  duty,  resulting  in 
damag-e  to  one  of  the  connecting-  lines,  makes  a  question  between 
such  connecting  line  and  the  line  issuing  the  ticket,  and  persons, 
purchasing  such  tickets  from  one  having  the  apparent  right  to  sell, 
will  be  protected.     Per  Atkinson,  J.,  dissenting. 

Issuance  of  Tickets  to  Brokers. — Where,  in  such  a  case,  a  number 
of  such  tickets  are  issued,  and  according  to  the  printed  contract  ap- 
pearing* thereon,  it  is  required  that  an  intending  purchaser  shall 
sign  the  same  in  the  presence  of  the  agent  selling,  who  shall  sub- 
scribe his  name  as  a  witness  to  such  signature,  and  it  is  further 
provided  that  such  tickets  shall  be  good  in  the  hands  of  the  first 
purchaser  only,  if  the  company  by  which  such  tickets  are  issued 
permits  its  usual  and  selling  agent  to  sign  in  blank  a  number  of 
such  tickets,  and  emit  them  without  requiring  the  purchaser  to  sign 
the  special  contract  thereon  as  required  by  the  prescribed  formula, 
and  in  this  condition  sells  them,  either  singly  or  in  quantities,  to 
third  persons,  who  purchase  for  the  purpose  of  selling-  again  to  any 
person  who  may  chance  to  come  along;  it  will  be  presumed  in  favor 
of  an  innocent  purchaser  of  one  of  such  tickets,  without  further 
notice  as  to  any  limitation  upon  the  authority  of  the  company  issu- 
ing the  same  than  that  conveyed  by  the  tickets  themselves,  that 
such  action  was  duly  authorized,  and  that  the  companies  upon 
whose  account  they  were  issued  intended  to  waive  the  signing  of 
the  name  of  the  purchaser  for  passage  in  the  actual  presence  of  the 
ag-ent  whose  name  is  subscribed  as  a  witness  for  the  company,  and 
also  the  condition  restraining  their  negotiability  in  the  hands  of 
the  persons  to  whom  they  have  been  sold  for  the  purposes  aforesaid. 
Per  Atkinson,  J.,  dissenting. 

Validity  of  Tickets  Issued  to  Brokers. — The  mere  fact  that  the 
tickets  so  issued  and  emitted  purport  to  be  through  tickets,  with 
separate  coupons  for  each  connecting  line,  does  not  render  their 
actual  sale  to  an  intending-  passenger  at  the  initial  point  indispen- 
sable to  their  validity;  and  such  ticket,  emitted  under  the  circum- 
stances indicated,  whether  purchased  at  the  initial  point  or  else- 
where by  an  intending  passenger,  entitles  him  to  transportation 
upon  any  one  or  more  of  the  intermediate  connecting  lines,  if  offer- 
ed in  connection  with  the  appropriate  coupon.  Per  Atkinson,  J., 
dissenting. 
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Error  from  Savannah  city  court.     Reversed. 

Lawton  &  Cunning-ham^  for  plaintiffs  in  error. 
Barroxu  £  Osborne,  for  defendant  in  error. 

Simmons,  C,  J.  It  appears  from  the  record  that  in 
1894  there  were  in  use  tickets  issued  by  the  Chicago  & 
Eastern  Illinois  Railroad  Company,  in  the  form  of  a 
.,     «**;i  "round-trip  ticket,"    for  passagfe  over  that 

€ue  Stated.  ^  -      ^  ..  .^      ^^T   7°        ^-  . 

road  and  connecting*  railroads  from  Chicago, 
111.,  to  Jacksonville,  Fla.,  and  return,  there  being  for 
each  railroad  a  separate  coupon  upon  which  appeared 
the  names  of  the  places  between  which  it  was  good  for 
passage,  together  with  the  names  of  the  other  railroads, 
and  the  statement  that  it  was  issued  by  the  Chicago  & 
Eastern  Illinois  Railroad  Company.  Among  these 
coupons  was  one  for  passage  over  the  Central  Railroad 
of  Georgia  from  Atlanta  to  Savannah.  The  ticket  stat- 
ed that  it  was  '*good  for  one  first-class  passage  to  Jack- 
sonville, Florida,  and  return,  when  officially  stamped, 
subject  to  the  following  conditions  :  *  *  *  It  is  not 
transferable.  *  *  *  i^  the  original  purchaser,  here- 
by agree  to  sign  my  name,  and  otherwise  identify  my- 
self as  such,  whenever  called  upon  to  do  so  by  any  con- 
ductor or  agent  of  the  line  or  lines  over  which  the  ticket 
reads.  *  *  *  The  purchaser's  signature  must  be  in 
manuscript,  and  in  ink.  *  *  *  Unless  all  the  conditions 
on  this  ticket  are  fully  complied  with,  it  shall  be  void. 
In  consideration  of  the  reduced  rate  at  which  this  ticket 
is  sold,  I  agree  to  the  above  contract."  A  number  of 
these  tickets,  purporting  to  be  signed  by  the  purchasers 
in  the  presence  of  C.  C.  Hill,  agent  of  the  Chicago  & 
Eastern  Illinois  Railroad  Company,  at  Chicago,  were 
presented  for  passage  on  the  Central  Railroad  of 
Georgia,  and  accepted.  About  April  1,  1894,  about 
which  time  several  of  these  tickets  were  presented  and 
accepted  on  the  Central  Railroad,  a  ticket  of  the  same 
class,  but  not  signed  by  any  person  as  purchaser, 
though,  under  the  blank  space  intended  for  the  signa- 
ture of  the  purchaser,  the  name  of  the  above-mentioned 
agent  at  Chicago  purported  to  be  signed  as  ** witness," 
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was  presented  on  a  train  of  the  Central  Railroad  for 
passag'e  from  Atlanta  to  Savannah,  but  the  holder  was 
refused  passage  thereon,  and  was  required  by  the  con- 
ductor to  pay  his  fare.  The  holder,  who  had  boug-ht 
the  ticket  from  a  ''ticket  scalper"  at  Atlanta,  returned 
it  to  the  "scalper,"  and  the  latter,  on  April  4,  1894, 
sold  it  to  James  Foley.  Foley  signed  the  contract  upon 
the  ticket  as  "purchaser,"  and  presented  it  to  the  con- 
ductor on  a  train  of  the  Central  Railroad  for  passage 
from  Atlanta  to  Savannah.  The  conductor,  after  tear- 
ing off  the  coupon  for  passage  between  these  points,  in- 
quired of  him  where  he  had  purchased  the  ticket.  Foley 
replied  that  the  conductor  could  see  that  on  the  face  of 
the  ticket.  The  conductor  told  him  it  was  a  bad  ticket, 
and  he  would  have  to  pay  his  fare,  or  be  put  off.  He 
declined  to  pay  his  fare,  saying  he  was  unable  to  do  so, 
and  the  conductor  required  him  to  leave  the  train  at  the 
next  station.  Upon  leaving  the  train  he  found  at  the 
station  a  train  which  was  on  its  way  to  Atlanta,  and  he 
returned  on  that  train.  Subsequently  he  sued  the  re- 
ceivers of  the  Central  Railroad  for  damages,  alleging 
that  he  was  a  bona  fide  purchaser  of  the  ticket,  and  had 
a  right  to  ride  thereon.  At  the  trial  the  facts  above 
stated  appeared  in  evidence.  It  also  appeared  that 
when  the  plaintiff  bought  the  ticket  the  coupons  for 
passage  between  Chicago  and  Atlanta  had  been  torn 
off,  that  it  purported  to  have  been  sold  on  March  28, 
1894, — several  days  before  the  date  on  which  he  pur- 
chased it, — ^and  that  he  had  examined  and  read  the 
ticket.  He  testified,  however,  that  he  did  not  know 
that  any  other  person  had  used  it  before  he  bought  it, 
and  that  the  ''scalper"  told  him  that  this  and  similar 
tickets  which  he  had  for  sale  were  issued  in  blank  to 
him  by  the  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany. The  "scalper"  was  introduced  by  the  plaintiff 
as  a  witness,  and  testified  that  he  did  not  receive  the 
ticket  directly  from  the  Chicago  &  Eastern  Illinois 
Railroad  Company,  but  that  his  agent  in  Chicago  bought 
it  from  the  company,  and  there  sold  it  to  a  passenger, 
with  a  rebate  on  him  (the  witness),  and  that  the  pass- 
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enger  turned  it  over  to  him  in  Atlanta  in  the  condition 
it  was  in  when  sold  to  the  plaintiff.  The  defendants 
introduced  no  evidence.  There  was  a  verdict  for  the 
plaintiff  for  $1,300,  and  the  defendants  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  they  excepted. 
Althoug-h  the  evidence  may  have  been  sufficient  to 

establish  the  ag-ency  of  the  Chicag-o  &  East- 
InXw!  ^^*^*^  ^^^  Illinois  Railroad  Company  to  issue  in 

behalf  of  the  defendant  tickets  of  this  kind 
to  persons  purchasing-  and  signing*  the  same  at  Chicag-o 
(see  Spencer  v.  Love  joy,  %  Ga.  657),  the  evidence  does 
not  warrant  the  inference  that  the  company  at  Chicag-o 
was  authorized  by  the  defendant,  directly  or  indirectly, 
to  dispense  with  such  sig-ning-,  and  to  issue  such  tickets 
with  the  understanding  that  they  were  to  be  transfera- 
ble. So  far  as  appears,  all  tickets  of  this  kind  which 
were  accepted  on  the  Central  Railroad  purported  to 
have  been  signed  by  the  original  purchaser  in  the  pres- 
ence of  the  agent  at  Chicago,  and  the  defendants  and 
the  conductors  who  accepted  the  same  did  not  know 
that  any  of  them  were  signed  elsewhere,  or  that  the 
persons  using  the  same  were  not  the  original  pur- 
chasers. Moreover,  it  does  not  appear  that  the  com- 
pany at  Chicago,  or  its  agent  who  sold  the  ticket  in 
question,  knew  that  the  purchaser  was  a  dealer  in  tick- 
ets, or  that  it  was  bought  for  the  purpose  of  being  sold 
again,  or  used  by  more  than  one  person.  It  appears 
that  other  tickets  in  the  same  condition  came  into  the 
hands  of  the  *' scalper,"  but  it  does  not  appear  that  they 
were  bought  from  the  company  at  one  time,  nor  under 
what  circumstances  thej^  were  bought.  Assuming, 
however,  that  the  company  at  Chicago  sold  with  full 
knowledge  of  the  facts,  and  consented  to  the  use  of  the 
ticket  by  others  than  the  original  purchaser,  and  that 
the  signing  at  Chicago  should  be  dispensed  with,  were 
the  receivers  of  the  Central  Railroad,  in  the  absence  of 
any  proof  that  this  was  either  directly  or  indirectly  au- 
thorized by  them,  bound  by  such  knowledge  and 
\vaiver?  So  far  as  the  evidence  discloses,  the  authority 
of  the  company  at  Chicago  was  at  most  that  of  a  special 
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agent,  and  was  confined  to  the  issuing-  of  a  particular 
form  of   ticket,  to  be  good  only  under  the  conditions 
stated  therein;  and  in  special  agencies  the  rule  is  that, 
if  the  agent  exceeds  the  special  and  limited  authority 
conferred  upon  him,  the  principal  is  not  bound  by  his 
acts,  but  they  are  mere  nullities,  so  far  as  he  is  con- 
cerned, unless  he  has  held  the  agent  out  as  possessing 
a  more  enlarged  authority.     Story,  Ag.  §  126;  Code  § 
2196.     Moreover,  in  order  to  hold  the  defendants  bound, 
the  plaintiff   must  have  acted  in   good   faith  himself, 
and   must   have   relied    upon    the  apparent   authority 
of  the  agent.     Here  was  a  ticket  which  ex- 
pressly stated  that  it  was  '  'not  transferable, ' '    Km  BJoTe?."'* 
and  which  purported  to  have  been  sold  at 
Chicago  on  the  date  stamped  thereon,  and  which  was 
offered  for  sale  by  a  person  who  was  not  an  agent  of 
the  railroad  company,  but  a  "scalper," — z.  dealer  in  tick- 
ets originally  purchased  by  others;  and  when  the  plaint- 
iff signed  the  conditions  of  the  ticket,  knowing,  as  he 
did,  that  the  signer  \vas  described  therein  as  the  origi- 
nal purchaser,  and  that  it  purported  to  have  been  sign- 
ed at  Chicago,  in  the  presence  of  the  agent  whose  name 
appeared  thereon,  he  did  so,  evidently,  under  the  im- 
pression that,  in  order  to  use  the  ticket  on  the  railroad 
operated  by  the  defendants,  it  was  necessary 
that  it  should  appear,  that  he  was  the  origi-  B*iiewe?"*'^**~ 
nal  purchaser,  and  had  signed  it  in  Chicago, 
in  the  presence  of  the  agent.     Why  should  he  do  this, 
and  why  should  he  attempt  to  mislead  the  conductor 
by  telling  him,  when  asked,  where  he  had  purchased 
the  ticket,  that  he  (the  conductor)  would  see  by  looking 
at   it,   unless   he   supposed  that  the  conditions  stated 
therein  would  be  insisted  upon,  and  that  he  would  be 
refused  passage  on  it  if  the  facts  were  not  as  they  ap- 
peared to  be  from  the  ticket?     It  seems  clear  to  us,  un- 
der these  circumstances,  that  the  plaintiff  was  not  en- 
titled to  be  treated  as  a  purchaser  in  good  faith  and 
without  notice,  but,    on  the   contrary,   that  the   facts 
were  such  as  to  put  him  on  notice  that  the  sale  was  ir- 
regular, and  unauthorized  by  the  defendant.     Upon  the 
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whole,  therefore,  we  think  the  plaintiff  failed  to  make 
out  his  case.  See,  on  this  subject,  the  following*  au- 
thorities cited  by  counsel:  Drummond  v.  Southern 
Pac.  Co.  7  Utah,  118;  Postt;.  Railroad  Co.  14  Neb.  110; 
Railroad  Co.  v.  Ford,  53  Tex.  364;  Frank  v.  Ingalls, 
41  Ohio  St.  560. 

The  retention  of  the  coupon  by  the  conductor,  if  it 
afforded  any  ground  for  a  recovery  at  all,  did  not  ren- 
der the  defendants  liable  for  the  refusal  to  allow  the 
plaintiff  to  ride  on  it, — the  only  ground  upon  which 
damag'es  are  sued  for  in  this  action. 

Moreover,  if  the  plaintiff  had  been  entitled  to  a  ver- 
dict in  his  favor,  he  was  not  entitled  to  one 
for  $1,300.  This  was  gfrossly  excessive. 
There  were  no  ag-g-ravating*  circumstances.  His  per- 
son was  not  touched,  and  there  was  no  insulting*  lan- 
guag-e  or  other  improper  demonstration  on  the  part  of 
the  conductor  or  any  other  employee  of  the  defendants. 
The  conductor  simply  informed  him  that  the  ticket  was 
bad,  and  that  he  would  have  to  pay  his  fare,  or  be  put 
off,  and,  upon  his  declining  to  pay,  insisted  that  he 
should  get  off  at  the  next  station,  which  he  did.  As 
already  stated,  upon  his  leaving  the  train  he  met  another 
on  its  way  to  Atlanta,  and  returned  on  it;  and  on  the 
next  night  he  resumed  his  journey  to  Savannah.  There 
was  no  evidence  as  to  any  pecuniary  loss  outside  of  the 
amount  paid  for  his  fare.  It  is  manifest,  therefore, 
that  the  amount  of  the  recovery  is  out  of  all  reasonable 
proportion  to  the  extent  of  the  injury.  See  Railroad  v. 
Jett,  95  Ga.  237,  Railroad  T/.Eskew,  86  Ga.  646,  Rail- 
road Co.  V.  Strickland,  90  Ga.  562,  52  Am.  &.  Eng.  R. 
Cas.  216. 

Judgment  reversed. 
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Doyle, 

V. 

FiTCHBURG  R.  Co.^ 
{i66  Mass,  4^2,) 

Employee's  Ticket. — A  ticket  g-iven  by  a  railway  company  to  its 
employees  living-  on  the  line  of  its  railway,  and  working  in  a  cer- 
tain city,  cannot  be  regarded  as  a  gratuity,  and  an  employee  travel- 
ing on  such  ticket  must  be  regarded  as  a  passenger. 

Kailway  Tickets — Stipulations  of  Exemption  from  Liability  Void. — 
A  contract  on  the  back  of  a  railroad  ticket,  purporting  to  exonerate 
the  railway  company  from  liability  for  its  negligence,  or  that  of  its 
servants,  is  invalid  unless  such  ticket  is  a  gratuity. 

Exceptions  from  Middlesex  county  superior  court. 
Exceptioyis  overruled. 

G.  L.  Mayberry  and  T.  F.  Carey ^  for  plaintiff. 
George  A.  Torrey,  for  defendant. 

Morton,  J.  The  defendant  concedes  that  in  view 
of  the  decision  in  Doyle  v.  Railroad,  162  Mass.  66,  59 
Am.  &  Bng-.  R.  Cas.  118,  the  plaintiff's  intestate  must 
be  regarded  as  a  passeng^er ;  but  he  con- 
tends that,  notwithstanding-  what  is  there  "* 
said,  the  ticket  was  a  gratuity,  and  he  bases  this  con- 
tention principally  on  the  difference  between  the  bill  of 
exceptions  in  this  case  and  in  that.  There  is  a  slig'ht 
difference,  it  is  true,  between  the  two.  In  the  former 
case  the  bill  of  exceptions  stated  that  the  tickets  were 
issued  only  to  employees  who  worked  in  Boston  and 
lived  at  some  other  place  on  the  line  of  the  road,  and 
** without  other  compensation  than  that  the  person  re- 
ceiving the  ticket  should  perform  services  for  the  de- 
fendant in  accordance  with  the  terms  of  his  employ- 
ment."    In  this  case  the  words  quoted  were  omitted. 

Note, — For  a  full  exposition  see  25  Am.  &  Eng.  Ency.  of  Law 
1097. 

5  (N.  s.)  A.  &  E.  R.  Cas.— 15 
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In  other  respects  the  two  bills  of  exceptions  are  alike. 
We  think  that  the  difference  is  not  important,  and  that 
it  fairly  may  be  said  in  this  case,  as  in  that,  that  the 
ticket  formed  part  of  the  consideration  by  which  the 
plaintiff's  intestate  was  induced  to  enter  and  continue 
in  the  employment  of  the  defendant,  and  was  not  a 
mere  gratuity.  The  ticket  was  only  given  to  em- 
^   .     .  •  w  *    ployees,  and  not  to  all  of  those,  but  so  far  as 

BmpIovM  I  Ticket.    J-*/  ^  ii«       -i-fc      J 

appears,  only  to  such  as  worked  in  Boston, 
<Lnd  lived,  on  the  line  of  the  railroad,  in  some  other 
place.  It  had  reference,  therefore,  to  special  circum- 
stances attending  the  performance  of  services  for 
the  company,  and  the  arrangement  well  may  have 
been  regarded  as  mutually  advantageous.  By  it  the 
defendant  was  enabled  to  obtain  the  services  of  those 
who  did  not  live  in  Boston,  and  thus  to  draw  its  em- 
ployees from  a  larger  body,  subject  only  to  the  expense 
of  their  transportation  ;  and  the  plaintiff's  intestate  was 
enabled  to  enter  the  defendant's  employment  on  equal 
terms,  as  to  wages,  with  those  living  in  Boston.  With- 
out speculating  as  to  what  the  rights  of  the  plaintiff's 
intestate  to  the  ticket  would  have  been  if  at  any  time 
he  had  left  the  defendant's  employment  before  the  end 
of  the  month,  we  think  it  plain,  as  already  stated,  that, 
as  this  case  stands,  the  ticket  properly  cannot  be  re- 
garded as  a  gratuity. 

The  defendant  contends,  however,  that,  even  if  the 
plaintiff's  intestate  was  not  a  free  passenger,  the  plaint- 
iff cannot  recover,  because  of  the  stipulation 
SpaiSioi'o?*"  on  the  back  of  the  ticket,  to  which  the  plaint- 
iuwiitj-J3d.  iff's  intestate  must  be  presumed,  by  accept- 
ing the  ticket,  to  have  assented.  In  this  re- 
spect this  case  raises  a  question  which  it  was  not  found 
necessary  to  decide  in  the  former  case,  and  which  does 
not  appear  to  have  been  directly  decided  in  this  com- 
monwealth. We  assume  that  if  the  ticket  had  been  a 
gratuity  the  contract  on  the  back  of  it  would  have  pre- 
cluded a  recovery,  and  that  it  would  have  made  no  dif- 
ference that  the  negligence  was  gross.  Quimby  v. 
Railroad  Co.,  150  Mass.  365,  Rogers  z\  Steamboat  Co., 
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86  Me.  261;  Griswold  v.  Railroad  Co.,  53  Conn.  371, 
26  Am.  &  Eng-.  R.  Cas.  280.  How  far  common  car- 
riers may  go  in  contracting  to  be  relieved  from  the 
consequences  of  their  own  negligence  and  that  of  their 
servants  is  a  matter  on  which  different  courts  have  their 
different  views,  and  on  which,  in  some  instances,  courts 
within  the  same  jurisdiction  have  expressed  themselves 
differently  at  different  times.  It  is  clear  that  they  have 
not  an  unlimited  power  of  contract  in  that  respect.  A 
private  individual  may  refuse  to  transport  a  person  from 
one  place  to  another,  unless  the  latter  will  agree  to  assume 
all  risk  of  injury.  But  a  railroad  corporation  would  have 
no  right  to  insist,  as  a  condition  of  carrying  a  passen- 
ger, that  he  should  make  such  a  contract.  This  arises 
out  of  the  nature  of  the  service  which  they  undertake. 
They  may  prescribe  rates  of  fare,  and  reasonable  regu- 
lations for  the  safety  of  passengers  and  the  conduct  of 
the  business  in  which  they  are  engaged;  but,  if  the 
passenger  is  willing  to  conform  to  them,  they  cannot 
insist  that  he  shall  accept  the  risk  of  accident,  as  a  con- 
dition of  being  carried.  But  the  question  now  is,  what 
is  the  effect  of  such  a  contract  voluntarily  entered  into 
by  a  passenger,  who,  in  other  respects,  occupies  the 
position  of  a  passenger  for  hire?  There  is  a  dictum  in 
this  state  to  the  effect  that  such  a  contract  would  not 
relieve  a  railroad  company  from  liability  for  injuries 
caused  by  its  own  negligence  or  that  of  its  servants. 
Quimby  v.  Railroad  Co.,  150  Mass.  371.  And  we  think 
that  it  must  be  regarded  as  settled  in  this  common- 
wealth that  such  a  contract  in  regard  to  the  carriage  of 
goods  would  not  exempt  a  railrosui  from  liability  for  its 
own  negligence,  or  that  of  its  servants.  School  Dist. 
in  Medfield  v.  Boston  H.  E.  R.  Co.,  102  Mass.  552, 
556;  Squire  v.  Railroad  Co.,  98  Mass.  239,  246;  Fon- 
seca  V.  Steamship  Co.,  153  Mass.  553,  557;  Hoadley  v. 
Transportation  Co.,  115  Mass.  304;  Grace  v.  Adams, 
100  Mass.  505.  Although  the  liability  of  a  carrier  of 
merchandise  is  that  of  an  insurer,  and  the  liability  of  a 
carrier  of  passengers  is  measured  by  the  highest  degree 
of  care  which  human  foresight  reasonably  will  admit  of, 
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we  see  no  valid  reason  for  holding"  that  in  the  former 
case  the  carrier  cannot  be  exempted  from  his  own  neg*- 
lig'ence,  and  that  in  the  latter  he  may.  The  object  in 
both  cases,  as  is  said  in  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  377,  378,  is  to  secure  the  utmost  fidelity  and 
care  in  the  performance  of  their  respective  duties;  and 
this  object,  in  the  case  of  the  passeng-er  carrier  as  in 
that  of  the  merchandise  carrier,  can  be  accomplished 
more  satisfactorily  by  denying*  them  the  right  to  con- 
tract for  exemption  from  liability  for  their  own  negli- 
g'ence,  and  that  of  their  servants  than  in  any  other  mode. 
The  powerful  and  dangerous  agencies  usually  employ- 
ed, the  absolute  control  of  them  which  they  have,  the 
trust  necessarily  reposed  in  them,  the  compulsion  which 
they  might  otherwise  exercise,  and  the  public  nature 
of  their  service  under  the  rule,  we  think  just  and  rea- 
sonable. The  law  in  England  and  in  some  of  the  states 
here  is  otherwise,  but  the  great  weight  of  authority  in 
this  country  is  against  the  right  of  a  common  carrier  to 
contract  for  exemption  from  the  consequences  of  its 
own  negligence,  or  that  of  its  servants.  Railway  Co. 
V.  Stevens,  95  U.  S.  655;  Railroad  Co.  v.  Lockwood, 
17  Wall.  357 ;  Railway  Co.  v.  Selby,  47  Ind.  471 ; 
Rose  V.  Railroad  Co.,  39  Iowa  246;  Railroad  Co.  v. 
Curran,  19  Ohio  St.  1 ;  Annas  z\  Railroad  Co.,  67  Wis. 
46,  27  Am.  &  Eng.  R.  Cas.  102 ;  Railroad  Co.  v.  Hen- 
derson, 51  Pa,  St.  315;  Jacobus  v.  Railroad  Co.,  20 
Minn.  125  (Gil.  110) ;  Railroad  Co.  v.  Ivey,  71  Tex. 
409,  37  Am.  &  Eng.  R.  Cas.  46 ;  Carroll  v.  Raihvay 
Co.,  88  Mo.  239,  26  Am.  &  Eng.  R.  Cas.  268;  Willis 
V.  Railway  Co.,  62  Me.  489;  Flinn  v.  Railroad  Co.,  1 
Houst.  (Del.)  469,  501,  502 ;  Railroad  Co.  v.  Simpson, 
30  Kan.  645,  16  Am.  &  Eng.  R.  Cas.  158;  Rail- 
road Co.  V,  Hopkins,  41  Ala.  486;  Railroad  Co.  v. 
Wynn,  88  Tenn.  330,  45  Am.  &  Eng.  R.  Cas. 
312;  Maslin  v.  Railroad  Co.,  14  W.  Va.  180; 
Railroad  Co.  v.  Sayers,  26  Grat.  328;  Orndorff  v. 
Express  Co.,  3  Bush.  194 ;  Taylor  v.  Railroad  Co.,  39 
Ark.  148 ;  18  Am.  &  Eng.  R.  Cas.  590  ;  Berry  v. 
Cooper,  28  Ga.  543  ;  Express  Co.  v.  Moon,  39  Miss. 
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822 ;  3  Wood.  Ry.  Law,  p.  1576,  §425.  See  contra^ 
Peek  V,  Railway  Co.,  10  H.  L.  Cas.  473  ;  Kenney  v. 
Railroad  Co.,  125  N.  Y.  422,  52  Am.  &  Eng.  R.  Cas. 
235  ;  Mynard  v.  Railroad  Co.,  71  N.  Y.  180 ;  Nicholas 
V,  Railroad  Co.,  89  N.  Y.  370.  If  the  question  were  a 
new  one  in  New  York,  it  is  possible  that  a  different 
rule  might  be  established  from  that  which  now  prevails. 
See  Mynard  r.  Railroad  Co.,  siifra;  Nicholas  v.  Rail- 
road Co.,  sivpra.  In  the  case  of  free  passengers,  it  has 
been  held  that,  since  the  carrier  is  not  bound  to  trans- 
port them,  it  may  impose  such  terms,  short  of  willful 
negligence  or  injury,  as  it  chooses,  as  a  condition  of 
carrying  them.  Quimby  v.  Railroad  Co.,  supra  ; 
Rogers  v.  Steamboat  Co. ,  stipra  ;  Griswold  v.  Rail- 
road Co.,  stipra.  But,  in  the  absence  of  any  special 
contract  or  stipulation,  the  carrier  is  bound  to  exercise 
the  same  degree  of  care  towards  a  free  passenger  as 
towards  a  passenger  for  hire.  Quimby  v.  Railroad 
Co.,  stipra  ;  Rogers  v.  Steamboat  Co.,  supra.  So,  if 
a  passenger  insists  upon  riding,  or  is  required  by  the 
nature  of  his  occupation  to  ride,  in  a  place  not  provided 
for  passengers,  it  has  been  held  that  the  carrier  prop- 
erly may  say  to  him  that  he  must  take  the  risk  however 
arising.  Hosmer  v.  Railroad  Co.,  156  Mass.  506,  52 
Am.  &  Bug.  R.  Cas.  238  ;  Robertson  v.  Railroad  Co., 
156  Mass.  525,  58  Am.  &  Eng.  R.  Cas.  4 ;  Bates  v. 
Railroad  Co.,  147  Mass.  255.  And,  in  the  case  of  mer- 
chandise, it  has  been  held  that  the  carrier  may  properly 
limit  its  liability  in  various  ways,  so  long  as  it  does  not 
claim  exemption  from  its  own  negligence,  or  that  of  its 
servants.  School  Dist.  in  Medfield  v.  Boston  H.  E. 
R.  Co.,  stipra  ;  Squire  v.  Railroad  Co.,  supra  ;  Hoad- 
ley  V.  Transportation  Co.,  stipra  ;  Grace  v.  Adams, 
supra.  None  of  these  cases  support  the  defendant's 
contention  that  in  the  case  of  a  passenger  for  hire,  who 
is  being  transported  as  such  passengers  usually  are, 
the  railroad  company  may  contract  to  be  relieved  from 
liability  for  injuries  caused  by  its  negligence,  or  that 
of  its  servants.  The  plaintiff's  intestate  was,  as  we 
have  already  seen,  such  a  passenger,  although  in  the 
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defendant's  employ ;  and  the  contract  on  the  back  of 
the  ticket  was  therefore  invalid,  so  far  as  it  purported 
to  exonerate  the  defendant  from  liability  for  its  negli- 
gence, or  that  of  its  servants.     Exceptions  overruled. 

ABSTRACT  OF  RECENT  DECISIONS. 

Holder  of  Free  Pass — Assumption  of  Risk. — A  shipper  of  live  stock, 
who  receives  from  the  railroad  company  undertaking  the  transpor- 
tation of  such  stock,  a  free  pass,  to  enable  him  to  care  for  his  stock 
in  transport,  assumes  such  risks  and  inconvenience  as  necessarily 
attend  upon  the  caring  for  such  stock,  and  modify  accordingly 
the  liability  of  the  railroad  company  to  such  shipper  for  personal 
injuries  by  him  sustained  by  reason  of  the  negligence  of  its  em- 
ployees, is  that  of  a  common  carrier  for  hire. 

Negligence.— Missouri  Pac.  R.  Co.  v.  Tietken  (Neb.  1896),  68  N.  W. 
Rep.  336. 

Note. — As  to  the  rights  of  drovers  and  drovers'  passes  see  1  Rap. 
&  Mack  Digest  791;  25  Am.  &  EJng.  Ency.  of  Law  1102;  notes  to  18 
Am.  &  Eng.  R.  Cas.  176;  37  Am.  &  Eng,  R.  Cas.  53;  47  Am.  &  Eng, 
R.  Cas.  597. 
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V. 

Morrow. 

{Court  of  Appeals  of  Kansas,  July  ij,  i8g6.) 

Evidence  Justified  Verdict. — The  evidence  in  this  case  examined, 
and  found  to  be  sufficient  to  authorize  the  jury  to  find  a  verdict  for 
the  plaintiff  below.  The  court  did  not  err  in  overruling  the  de- 
murrer to  the  evidence  on  the  trial  in  this  case. 

Negligence  of  Employees — Liability  of  Railway  Company. — Where 
the  section  hands,  in  repairing  a  railroad  track,  place  a  hand  car 
and  allow  it  to  remain  there,  with  the  tools,  buckets,  and  coats 
thereon,  by  the  side  of  the  track,  and  within  the  margin  of  a  high- 
way, and  near  the  traveled  track,  in  such  ^a  position  as  to  be  natu- 
rally or  manifestly  calculated  from  its  appearance  and  situation  to 
frighten  horses  of  ordinary  gentleness  and  broke  to  travel  along  the 
same,  and  a  traveller  on  the  highway  is  riding  a  horse  of  ordinary 
gentleness,  and  broke  to  travel  along  the  road,  and  while  in  the  ex- 
ercise of  ordinary  care  and  prudence,  in  attempting  to  cross  a  rail- 
road track,  and  in  passing  said  hand  car,  his  horse  is  so  frightened 
that  he  becomes  unmanageable,  and  in  his  fright  throws  the  rider 
to  the  ground,  and  thereby  injures  him,  there  is  such  negligence  on 
the  part  of  the  employees  of  the  railroad  company  as  would  render 
the  company  liable  for  damages  sustained  thereby. 
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Instructions. — Where  the  court  has  g-iven  the  jury  full  instructions 
on  all  matters  of  law  which  are  necessary  for  their  g'uidance  under 
the  issues  and  evidence  in  a  case,  and  the  defendant  then  makes  a 
request  in  writing-  to  the  court  for  special  instructions  to  the  jury, 
and  that  portion  of  the  request  that  contains  the  law  correctly  has 
already  been  g-iven  by  the  court  in  the  general  charge,  although  in 
different  form  from  the  request,  it  is  not  error  for  the  court  to  refuse 
to  g-ive  the  instructions  in  the  form  as  requested. 

Case  at  Bar. — The  special  findings  of  fact  examined,  and  found 
to  be  consistent  with  the  general  verdict  of  the  jury,  and  the  several 
findings  are  in  harmony  with  each  other.  The  court  did  not  err  in 
overruling  the  motion  for  judgment  against  the  plaintiff  below  on 
the  special  findings,  notwithstanding  the  general  verdict. 

Error  from  Montgomery  county  district  court. 
Affirmed. 

On  the  31st  day  of  July,  1890,  Elizabeth  Morrow,  as 
plaintiff,  filed  her  petition  against  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company  in  the  district  court  of 
Montgomery  county,  Kan.,  in  which  she  complains  of 
the  railroad  company,  and  sets  forth  her  ^^ 
cause  of  action  as  follows:  **The  said 
plaintiff,  Elizabeth  Morrow,  complains  of  the  said  de- 
fendant, the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  and  for  petition  and  cause  of  action  against 
the  said  defendant,  alleges  :  That  said  defendant,  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  is 
now,  and  has  continuously  been  for  more  than  five 
years  last  past,  a  railroad  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas.  That  on  the  said  10th  day  of  June, 
1890,  the  said  defendant  did,  and  has  ever  since  con- 
tinued and  now  does,  operate  and  control  a  line  of  rail- 
road running  into  and  through  the  said  county  of 
Montgomery,  known  as  the  Southern  Kansas  Railroad. 
That  said  line  of  railroad  by  said  defendant  so  oper- 
ated and  controlled,  crosses  in  an  almost  east  and  west 
direction  a  certain  highway  laid  out  for,  dedicated  to, 
and  used  by  the  public  travel,  and  running  north  and 

south  on  the  section  line  that  divides  section from 

section ,  all  in  township  thirty-two  south,  of  range 

sixteen  east,  in  said  Montgomery  county,  Kansas. 
That  where  said  railroad  crosses  the  said  public  high- 
way there  is  a  fill,  and  it  has  been  rendered  necessa  ^ 
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to  fill  in  on  either  side  of  the  railroad  grade  or  embank- 
ment, so  that  wag-ons  and  vehicles  can  get  over  the 
said  railroad  track.  That  on  the  said  10th  day  of  June, 
1890,  the  said  defendant  had  in  its  employ  and  under 
its  charge  certain  agents  and  employees  called  'section 
men,'  whose  duty  it  was  to  repair  and  keep  up  said 
railroad  track  and  grade.  And  that  the  said  defendant 
furnished  to  said  section  men,  as  a  means  to  get  to  their 
work  on  said  railroad  and  return  therefrom,  hand  cars, 
and  ordered  and  directed  them,  when  they  should  come 
into  the  vicinity  of  the  point  where  they  were  to  make 
repairs,  to  remove  said  hand  cars  from  the  railroad 
track,  to  the  end  that  the  track  might  be  clear  for  trains 
of  said  defendant  to  come  and  to  go  on  said  track. 
That  on  said  10th  day  of  June  the  section  men  who  had 
in  charge  the  repairing  and  keeping  up  of  that  part  of 
said  railroad  which  lies  along  and  adjacent  to  the  said 
crossing  hereinbefore  described,  in  obedience  to  their 
instruction  and  duty,  came  to  the  vicinity  of  said  cross- 
ing, to  make  some  repairs  on  said  railroad,  on  a  hand 
car  furnished  to  them  therefor  by  the  said  defendant ; 
and  in  obedience  to  their  instruction  and  in  fulfillment 
of  their  duty,  removed  said  hand  car  from  the  track  of 
said  railroad.  And  the  said  plaintiff  alleges  that  the 
said  section  men,  employees,  and  servants  of  the  said 
defendant,  did  unnecessarily,  needlessly,  wrongfully, 
unlawfully,  grossly,  negligently,  and  carelessly  place 
and  deposit  said  hand  car  in  the  said  public  highway, 
within  a  few  inches  of  where  the  beaten  track  in  said  * 
public  highway  crosses  the  said  railroad  track,  and  at 
the  only  place  where  vehicles  and  animals  traveling 
along  that  highway  could  cross  the  said  railroad  track, 
and  so  near  to  said  beaten  track  as  to  necessarily 
frighten  any  team  or  horse  that  should  be  coming  along 
said  highway  and  across  said  railroad.  That  said  hand 
car  was  an  object  calculated  to,  and  one  that  would, 
when  set  near  the  road,  frighten  animals  passing  the 
same.  That  said  section  men  then  and  there  needlessly, 
unnecessarily,  wrongfully,  grossly,  negligently,  and 
carelessly  put  on  and  around  said  hand  car,  so  wrong- 
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fully,  carelessly,  and  negligently  obstructing  the  said 
public  highway,  their  coats  and  dinner  pails,  thereby 
rendering  the  same  more  frightful  and  grotesque. 
That  on  the  said  10th  day  of  June,  1890,  and  while  the 
said  hand  car  was  so  obstructing  the  said  highway,  and 
while  it  was  so  located  as  above  described  by  the  said 
servants  and  employees  of  the  said  defendant,  the  said 
plaintiff,  without  fault  or  negligence  on  her  part,  was 
passing  along  said  public  highway  on  a  saddle  on  a 
horse,  when  the  horse  on  which  she  was  riding  sud- 
denly became,  and  was  greatly  frightened  and  alarmed 
and  unmanageable  at  and  by  the  said  hand  car,  so  as 
aforesaid  needlessly,  unnecessarily,  wrongfully,  unlaw- 
fully, grossly,  negligently,  and  carelessly  placed  and 
deposited  in  and  by  the  said  public  highway  by  the  said 
agents,  employees  and  servants  of  the  said  defendant  in 
the  performance  of  a  duty  which  was  theirs  to  perform. 
That  the  said  horse,  so  frightened  and  alarmed,  threw 
this  plaintiff  from  her  seat  in  the  saddle  to  the  ground. 
That  plaintiff's  foot  hung  in  the  stirrup,  and  she  was 
thereby  dragged  on  and  against  the  ground  by  the 
frightened  and  alarmed  horse,  and  greatly  injured, 
bruised  and  wounded  in  this:  that  she  sustained  and 
suffered  a  severe  concussion  of  her  entire  spinal  col- 
umn, particularly  in  the  lumbar  and  dorsal  regions 
thereof  ;  a  severe  and  dangerous  injury  to  the  coccyx 
and  sacrum  ;  a  severe,  painful  and  dangerous  contusion 
of  the  muscles  of  the  right  hip.  That  said  concussion 
of  the  spinal  column  resulted  in  a  partial  paralysis  of 
motion  and  sensation  of  her  entire  body  for  the 
time  being,  and  a  permanent  partial  paralysis  of 
motion  and  sensation  in  the  lower  extremities  of  her 
body.  The  result  of  all  the  injuries  sustained  by  the 
said  plaintiff  was  to  occasion  her  great  suffering,  pain, 
agony  of  body  and  mind,  and  intense  agony  of  mind, 
inducing  great  loss  of  sleep,  great  discomfort,  and  per- 
manent impairment  of  her  health  and  bodily  strength 
and  ability  to  labor  and  enjoy  life  ;  necessitating  the 
attendance  and  treatment  of  phj^sicians  and  nurses ; 
rendering  her  incapable  at  times  of  walking,  rising,  or 
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sitting-  down  without  assistance,  and  incapable  of  bear- 
ing- children  without  g-reatly  endangering-  her  life  ;  and 
confining  her  to  her  bed  a  portion  of  every  week  since 
said  injuries  were  as  aforesaid  received.  That  at  the 
time  of  receiving-  said  injuries  in  the  manner  aforesaid, 
the  plaintiff  was  of  the  age  of  19  years,  and  always  had 
enjoyed  good  bodily  and  mental  strength  and  vigor ; 
was  strong,  active,  robust  and  healthy,  and  free  from 
any  ailments  of  whatsoever  kind ;  had  just  been  mar- 
ried, and  looked  forward  to  a  long,  happy  and  useful 
life  of  labor  and  enjoyment.  Plaintiff  further  says 
that  by  reason  of  said  injuries  so  as  aforesaid  sustained, 
she  hath  paid  out  to  physicians  for  medicine,  treatment 
and  attendance  the  sum  of  $100,  and  to  hired  help  the 
sum  of  $50 ;  that  by  reason  of  the  pain,  agony  and 
mental  and  physical  suffering  induced  by  said  injuries, 
the  said  plaintiff  has  been  damaged  in  the  sum  of 
$5,000  ;  that  by  reason  of  said  injuries  resulting  in 
rendering  the  plaintiff  incapable  of  bearing  children 
without  greatly  endangering  her  life,  the  said  plaintiff 
has  been  damaged  in  the  sum  of  $10,000.  Wherefore, 
the  said  plaintiff  demands  judgment  against  the  said 
defendant  for  $15,150,  her  damages  so  as  aforesaid  sus- 
tained, and  .her  costs  in  this  behalf  expended." 

The  answer  of  the  railroad  company  was  :  First,  a 
general  denial  ;  second,  that  the  injuries  sustained  by 
the  plaintiff,  if  any,  were  wholly  the  result  of  her  own 
negligence  and  want  of  care  in  riding  on  a  horse  that 
was  either  easily  frightened  or  unsafe  to  be  ridden. 
The  reply  was  a  general  denial  of  contributory  negli- 
gence. The  case  was  tried  on  these  issues  before  the 
court  with  a  jury.  Tne  jury  made  special  findings  of 
fact  as  follows :  **Int.  1.  Was  the  road  across  which 
the  defendant's  railroad  runs,  at  or  near  where  plaintiff 
received  her  injuries,  a  public  highway?  A.  Yes. 
Int.  2.  If  you  answer  in  the  affirmative,  please  state 
how  wide  said  public  highway  is,  and  was  at  said  time? 
A.  Sixty  feet.  Int.  3.  Was  the  hand  car  in  question 
on  the  right  of  way  of  defendant's  railroad  which 
crosses  the  public  highway  ?     A.    Yes.     Int.  4.  How 
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much  of  the  traveled  portion,  if  any,  of  the  public  high- 
way was  occupied  by  the  hand  car  in  question  ?  A. 
None.  Int.  5.  Was  there  sufficient  room  for  team  and 
travellers  to  pass  on  the  traveled  portion  of  the  hig-h- 
way?  A.  Yes.  Int.  6.  Is  it  not  a  fact  that  the  hand 
car  in  question  was  taken  off  of  the  railroad  track  by 
the  section  men  on  the  morning*  of  the  day  plaintiff  re- 
ceived her  injuries,  and  placed  on  the  defendant's 
right  of  way,  and  on  the  west  side  of  the  public  high- 
way, temporarily?  A.  Yes.  Int.  7.  Is  it  not  a  fact 
that  the  hand  car  in  question  had  been  taken  off  of  the 
railroad  track  and  put  by  the  section  men  on  defend- 
ant's right  of  way,  which  runs  across  said  public  high- 
way? A.  Yes.  Int.  9.  Is  it  not  a  fact  that  the  defendant 
graded  approaches  to  its  railroad  on  the  north  and 
south  sides  thereof  for  teams  and  vehicles  and  the  trav- 
eling public  to  cross  its  railroad  track  upon  ?  A.  Yes. 
Int.  10.  How  far  on  each  side  of  defendant's  railroad 
track  did  these  approaches  extend?  A.  Forty-three 
feet.  Int.  11.  What  was  the  width  of  the  approaches 
built  by  the  defendant  company  on  either  side  of  its 
railroad  track ?  A.  Twelve  feet.  Int.  12.  Is  it  not  a 
fact  that  the  plaintiff,  on  the  morning  of  the  day  she 
received  her  injuries  crossed  the  defendant's  track  on 
this  public  highway  going  south?  A.  Yes.  Int.  13. 
If  you  answer  the  last  question  affirmatively,  please 
state  if  it  is  not  a  fact  that  the  hand  car  in  question 
was  then  in  the  same  position  as  it  was  when  she  re- 
ceived her  injuries.  A.  Yes.  Int.  14.  Was  not  the 
hand  car  in  such  a  position  that  the  plaintiff  could  have 
seen  the  same  when  she  approached  the  crossing  on  the 
morning  of  that  day,  from  the  north  side  thereof?  A. 
No.  Int.  15.  Did  not  the  plaintiff  pass  over  the  defend- 
ant's railroad  on  the  morning  of  the  day  she  received 
her  in  juries  in  safety  ?  A.  Yes.  Int.  16.  Is  it  not  a 
fact  that  the  section  men  were  repairing  the  crossing  on 
the  day  the  plaintiff  received  her  injuries?  A.  Yes. 
Int.  17.  Was  the  hand  car  in  question  on  the  traveled 
portion  of  the  public  highway,  when  the  plaintiff  re- 
ceived her  injuries?     A.  No.     Int.   18.  How  far  was 
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the  hand  car  in  question  from  the  center  of  the  ap- 
proach built  by  the  defendant  to  its  railroad  track,  and 
in  what  direction,  at  the  time  plaintiff  was  injured  ?  A. 
Eig'hteen  feet  west.  Int.  19.  What  was  the  width  of 
defendant's  right  of  way  where  it  crosses  the  public 
highway?  A.  One  hundred  feet.  Int.  20.  How  far 
was  the  hand  car  from  the  west  line  of  the  public  high- 
way w^hen  plaintiff  received  her  injuries?  A.  Six 
feet  east.  Int.  21.  What  time  in  the  day,  on  the  10th 
day  of  June,  1890,  did  the  plaintiff  receive  her  in  juries  ? 
A.  Between  3  and  4  o'clock  p.  m.  Int.  22.  In  what 
direction  ^^ras  the  plaintiff  coming  at  the  time  of  the 
accident  which  resulted  in  her  injuries?  A.  North. 
Int.  23.  Could  the  plaintiff,  by  the  exercise  of  ordinary 
care  or  prudence,  have  discovered  the  hand  car  in  ques- 
tion at  any  distance  before  arriving  at  the  crossing  ? 
A.  Yes.  Int.  24.  If  you  answer  the  last  above  ques- 
tion in  the  affirmative,  state  how  far  such  hand  car 
could  have  been  seen  by  the  plaintiff  if  she  had  exer- 
cised ordinary  care  and  prudence.  A.  Fifty  3rards. 
Int.  25.  Before  approaching  the  crossing,  just  before 
receiving  her  injuries,  did  the  plaintiff  stop  to  look  or 
ascertain  whether  or  not  it  was  safe  for  her  to  cross 
the  crossing?  A.  No.  Int.  26.  How  wide  was  the 
hand  car  in  question?  A.  About  five  feet.  Int.  27. 
How  long  was  the  hand  car  in  question  ?  A.  Six  feet. 
Int.  28.  How  high  was  the  hand  car  in  question?  A. 
Two  feet.  Int.  29.  Was  there  any  object  of  any  kind 
on  the  hand  car  in  question  at  the  time  and  just  before 
plaintiff  received  her  injuries  ?  A.  Yes.  Int.  30.  If 
you  answer  the  last  question  in  the  affirmative,  state 
what  was  on  the  hand  car,  and  where  it  was  located  or 
situated  ?  A.  Dinner  buckets  and  flags,  covered  with 
coats,  on  top  of  car.  Int.  31.  Was  the  plaintiff  riding 
a  horse  at  or  just  before  the  time  of  receiving  her  inju- 
ries? A.  Yes.  Int.  32.  If  you  state  that  plaintiff  was 
riding  a  horse,  state  what  kind  of  a  saddle  was  on  the 
horse?  A.  Man's  saddle.  Int.  33.  Is  it  not  a  fact 
that  directly  after  the  plaintiff  was  thrown  or  had  fallen 
from  her  horse,  the  horse  w^ent  to  grazing  ?     A.    Yes. 
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Int.  34.  How  long-  had  the  hand  car  In  question  been  in 
the  place  where  it  was  at  the  time  of  the  accident?  A. 
Six  or  seven  hours.  Int.  35.  Is  it  not  a  fact  that  the 
hand  car  was  in  plain  sight,  and  could  have  been  seen 
by  the  plaintiff,  or  other  parties  traveling-  on  the  hig-h- 
way?  A.  Yes.  Int.  36.  How  far  from  the  defend- 
ant's railroad  track  did  the  plaintiff  fall  from  her  horse? 
A.  About  sixty  feet.  Int.  37.  How  far  from  the  rail- 
road track  of  the  defendant  did  the  accident  occur,  and 
on  which  side  of  the  track  was  it?  A.  About  sixty 
feet  from  the  track  on  the  south  side  of  the  track.  Int. 
38.  Did  the  plaintiff,  at  any  time  before  receiving-  her 
injuries,  make  any  investigation  of  any  kind  to  ascer- 
tain whether  it  was  safe  or  not  for  her  to  cross  the 
railroad  track  of  the  defendant?  A.  Yes.  Int.  39. 
Was  the  plaintiff  in  a  position  to  see  whether  or  not  it 
was  dangerous  for  her  to  cross  the  railroad  track  of  the 
defendant  ?  A.  Yes.  Int.  40.  Did  the  plaintiff  see  the 
hand  car  before  her  horse  became  frightened?  A. 
Yes.  Int.  41.  If  you  answer  the  last  above  question  in 
the  affirmative,  state  whether  or  not  she  exercised  any 
precaution  or  did  anything  to  ascertain  whether  or  not 
it  would  be  liable  to  frighten  the  horse  she  was  riding? 
A.  Yes.  Int.  42.  If  you  answer  the  last  above  question 
in  the  affirmative,  please  state  what  she  did  as  such 
precaution  or  to  ascertain  such  fact.  A.  She  tightened 
her  reins,  and  rode  toward  the  crossing.  Int.  43.  If 
you  have  answered  interrogatory  40  in  the  affirmative, 
please  state  whether  or  not  she  did  an3rthing  to  avoid 
or  avert  a  possible  danger.  A.  Yes.  Int.  44,  If  you 
answer  the  last  above  question  in  the  affirmative,  state 
what  she  did  to  avert  or  avoid  such  danger.  A. 
Tightened  her  reins.  Int.  45.  If  you  answer  interrog- 
atory 40  in  the  affirmative,  please  state  how  far  the 
horse  advanced  after  plaintiff  saw  the  hand  car  and  be- 
fore the  horse  became  frightened.  A.  Do  not  know. 
Int.  46.  Was  the  horse  walking  when  plaintiff  first  saw 
the  hand  car,  and  until  it  became  frightened  ?  A.  Yes. 
Int.  47.  How  much  of  the  public  highway  was  used  for 
public  travel,  across  which  defendant's  right  of   way 
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extended?  A.  Twelve  feet.  Int.  48.  Was  not  that 
portion  of  the  public  highway  across  which  the  defend- 
ant's right  of  way  extended,  which  was  used  for  pub- 
lic travel,  in  the  middle  of  the  public  highway  ?  A. 
Yes.  Int.  49.  Was  any  portion  of  the  approach  to  the 
railroad  track  obstructed  by  the  hand  car?  A.  No. 
Int.  50.      If  you  answer  interrogatory  49,  *Yes,' state 

what  portion   and  how  much.    A. .  Int.  52.  Were 

not  the  section  men  working  on  the  track  east  of  the 
crossing  at  the  time  the  plaintiff  received  her  injuries  ? 
A.  Yes.  Int.  53.  If  you  answer  interrogatory  52,  *  Yes,' 
state  how  far  east  of  the  crossing  they  were  working 
at  the  time.  A.  Some  of  them  forty-five  feet ;  others 
eighty  feet.  Int.  55.  In  what  direction  did  the  plaint- 
iff's horse  shy  at  or  just  before  throwing  her, — ^to- 
wards the  east  or  west?  A.  Towards  the  west.  Int. 
56.  On  what  side  of  the  horse  did  the  plaintiff  fall, — on 
the  right  or  left  ?  A.  On  the  right  side.  Int.  57.  Is 
it  not  a  fact  that  the  horse,  the  plaintiff  was  riding,  im- 
mediately after  she  was  thrown,  voluntarily  went  to 
grazing  at  a  point  nearer  the  hand  car  than  it  was  when 
she  was  thrown?  A.  No.  Int.  58.  Did  plaintiff's 
horse  frighten  at  the  hand  car  on  the  morning  of  the 
day  she  received  her  injuries  as  she  went  south,  and  at 
or  near  the  place  where  she  crossed  the  railroad  track  ? 
A.  No.  Int.  59.  How  near  did  the  plaintiff  go  to  the 
hand  car  in  the  morning  she  passed  over  the  track  on 
the  day  she  received  her  injuries?  A.  Within  about 
eighteen  feet.  Int.  60.  Were  there  any  thing  or  things 
on  the  hand  car  in  the  morning  she  passed  over  the 
track?  A.  Yes.  Int.  61.  If  you  answer  the  last 
question  in  the  affirmative,  were  the  same  thing  or 
things  on  the  hand  car  at  the  time  she  was  thrown  ? 
A.  Yes.  Int.  62.  How  far  was  she  from  the  hand  car 
when  she  was  thrown  ?  A.  Don't  know.  Int.  63. 
How  far  was  she  from  the  hand  car  when  she  first  saw 
it  on  her  return  in  the  afternoon  ?  A.  Don't  know. 
Int.  64.  How  far  was  she  from  the  hand  car,  when  the 
horse  she  was  riding  first  discovered  it  on  her  re- 
turn  in   the  afternoon   on  the  day  she  was  thrown? 
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A.  Don't  know.  Int.  65.  Was  there  any  obstruction  that 
would  prevent  plaintiff  or  the  horse  she  was  riding* 
from  seeing"  the  hand  car,  as  she  passed  south  on  the 
morning  of  the  day  she  received  her  injuries?  A.  No. 
Int.  66.  In  going  south,  how  near  would  the  horse 
have  to  be  before  he  could  see  the  hand  car?  A.  Nearly 
on  the  railroad  track.  Int.  67.  Did  plaintiff  see  the 
men  at  work  on  the  afternoon  she  was  thrown,  and  be- 
fore she  was  thrown?  A.  Yes.  Int.  68.  If  you  an- 
swer the  last  question,  *Yes,'  how  far  was  the  plaintiff 
from  the  railroad  track  on  the  afternoon  she  was  thrown, 
and  while  going  north,  when  she  first  saw  the  men  at 
work?  A.  Don't  know.  Int.  69.  Was  there  anything 
to  prevent  the  horse,  plaintiff  was  riding,  from  seeing 
the  men  at  work,  immediately  before  plaintiff  was 
thrown?  A.  No.  Int.  70.  Was  there  not  a  railroad 
crossing-  sign  south  of  the  railroad  track  and  near  the 
place  where  plaintiff  was  thrown?  A.  Yes.  Int.  71. 
If  you  answer  the  last  question  *Yes,'  how  far,  and  in 
what  direction,  was  such  crossing  sign  from  the  place 
where  plaintiff  was  thrown?  A.  Don't  know  how  far. 
Northwest.  Int.  72.  How  far,  and  in  what  direction, 
was  the  hand  car  from  the  place  where  plaintiff  was 
thrown?  A.  Don't  know  how  far.  Direction  north- 
west. Int.  73,  Did  plaintiff  sustain  a  severe  concus- 
sion of  her  entire  spinal  column?  A.  No.  Int.  74.  If 
you  answer  the  last  question  *Yes,'  in  case  you  find  for 
plaintiff,  do  you  allow  her  any  damag-es  therefor?    A. 

.     Int.  74.  If  you  allow  her  anything,  how  much 

do  you  allow   herr     A. .     Int.   75.  Did   plaintiff 

sus&in  a  severe,  painful,  and  dangerous  contusion  of 
the  muscles  of  her  right  hip?  A.  Yes.  Int.  76.  Has 
plaintiff  recovered  from  such  contusion  of  the  muscles 
of  her  right  hip?  A.  Yes.  Int.  77.  If  your  general 
verdict  is  for  the  plaintiff,  do  you  allow  her  anything 
for  such  contusion  to  the  right  hip,  and,  if  so,  how 
much?  A.  Fifty  dollars.  Int.  78.  Did  any  injury  received 
by  plaintiff  result  in  a  partial  paralysis  of  motion  and 
sensation  of  her  entire  body  for  any  time?  A.  Yes. 
Int.  79.  If  your  answer  to  the  last  question  is  *Yes,' 
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and  your  general  verdict  is  for  the  plaintiff,  do  you  al- 
low anything  for  such  partial  paralysis,  and,  if  so,  how 
much?  A.  No.  Int.  80.  Did  any  injury  sustained  by 
plaintiff  result  in  a  permanent  partial  paralysis  of  mo- 
tion and  sensation  in  the  lower  extremities  of  her  body? 
A.  No.  Int.  81.  If  you  answer  the  last  question, 
*Yes,'  and  your  general  verdict  is  for  the  plaintiff,  do 
you  allow  anjrthing  for  such  partial  paralysis  in  the 
lower  extremities  of  her  body,  and,  if  so,  how  much? 
A.  .  Int.  82.  Did  the  injuries  sustained  by  plaint- 
iff occasion  great  suffering,  pain,  agony  of  body  and 
mind,  and  intense  agony  of  mind,  inducing  great  loss 
of  sleep?  A.  Yes.  Int.  83.  If  you  answer  the  last 
question,  *Yes,'  and  your  general  verdict  is  for  the 
plaintiff,  do  you  allow  her  anything  for  the  matters 
mentioned  in  the  last  question,  and  if  so,  how  much? 
A.  Yes.  Three  hundred  and  fifty  dollars.  Int.  84. 
Did  plaintiff  sustain  any  injury  that  occasioned  perma- 
nent impairment  of  her  health  and  bodily  strength  and 
ability  to  labor  and  enjoy  life?  A.  Yes.  Int.  85.  If 
you  answer  the  last  question,  'Yes,'  and  your  general 
verdict  is  for  plaintiff,  do  you  allow  her  an)rthing  for 
such  permanent  impairment,  and,  if  so,  how  much? 
A.  Six  hundred  dollars.  Int.  86.  Has  plaintiff  entirely 
recovered  from  all  injuries  she  sustained  by  being 
thrown  from  her  horse?  A.  No.  Int.  87.  If  you 
answer  the  last  question,  *Yes,'  when  did  she  completely 
recover?  If  you  answer  said  last  question,  *No,'  what 
injury  is  she  now  suffering  from?  A.  Injury  to  lum- 
bar region  of  her  spine.  Int.  88.  If  she  is  now  suffer- 
ing from  any  injury  received  by  her,  what  is  the  char- 
acter of  such  injury,  and  in  what  manner  is  she  suffering 
therefrom?  A.  Concussion  of  the  lumbar  region  of  the 
spine,  and  pain  caused  thereby.  Int.  89.  If  your  gen- 
eral verdict  is  for  plaintiff,  do  you  allow  her  anything 
for  any  injury  or  pain  she  is  now  suffering,  and,  if  so, 
how  much?  A.  Yes.  One  hundred  and  fifty  dollars. 
Int.  90.  Do  you  allow  plaintiff  anything,  if  your  gen- 
eral verdict  is  for  her,  lor  medical  treatment  and  attend- 
ance, and,  if  so,  how  much?  A.  No.  Int.  91.  Do  you  allow 
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plaintiff  anything",  if  your  general  verdict  is  for  her,  for 
hired  help,  and,  if  so,  how  much?  A.  No.  Int.  92.  If  your 
general  verdict  is  for  plaintiflF,  does  it  include  all  the 
items  above  referred  to?  A.  No.  Int.  93.  If  your 
general  verdict  is  for  plaintiflF,  does  it  include  other 
items  than  those  heretofore  referred  to?    A.  No." 

Verdict  for  plaintiff.  Motion  for  judgment  on  the 
special  findings  of  fact  notwithstanding  the  general 
verdict  overruled,  and  excepted  to.  Motion  for  new  trial 
overruled,  and  excepted  to.  PlaintiflF  in  error  brings 
the  case  to  this  court,  and  asks  that  the  judgment  be 
reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W,  Littlefield  for 
plaintiflF  in  error. 

O.  P.  Erg'enbrig'ht,  for  defendant  in  error. 

Johnson,  P.  J.  (after  stating  the  facts).  This  action 
was  commenced  by  Elizabeth  Morrow  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company  to 
recover  damages  on  account  of  personal  injuries  sus- 
tained by  reason  of  being  thrown  from  a  horse  which 
she  was  riding,  by  being  frightened  by  a  hand  car, 
while  she  was  about  to  cross  the  track  of  the  railroad. 
The  fright  of  the  horse,  she  alleges,  was  caused  by  the 
agents  and  servants  of  the  railroad  company  in  negli- 
gently and  carelessly  placing  the  hand  car  on  the  pub- 
lic highway  by  the  side  of  the  railroad  in  such  a  posi- 
tion as  to  cause  her  horse,  which  is  a  gentle  and 
well-broke  animal,  to  take  fright,  and  become  unman- 
ageable. The  railroad  company  denied  all  the  allega- 
tions of  the  petition,  and  charged  the  plaintiflF  below 
with  negligence  which  contributed  directly  to  the  in- 
jury complained  of.  The  reply  denied  negligence  on 
part  of  the  plaintiflF  below.  The  issues  were  tried  be- 
fore the  court  to  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiflF  below,  and  the  railroad  com- 
pany brings  the  case  to  this  court,  and  asks  a  reversal 
of  the  judgment. 

On  the  conclusion  of  the  evidence  of  the  plaintiflF  be- 
low, the  railroad  company  interposed  a  demurrer  to  the 

5  (N.  s.)  A.  &  E.  R.  Cas.— 16 
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evidence,  which  was  overruled,  and  exceptions  taken. 
This  ruling-  is  the  first  error  assigned,  for  which  the 
court  is  asked  to  reverse  the  judgment.  It  is  con- 
tended by  the  plaintiff  in  error  that  there  was  no  negli- 
gence shown  on  the  part  of  the  railroad  company,  and 
the  injuries  received  by  the  plaintiff  below  were  the  di- 
rect result  of  her  own  carelessness  and  negligence.  The 
evidence  on  the  trial  tended  to  prove  :  That  on  the  10th 
day  of  June,  1890,  the  section  foreman  on  the  Atchison, 

Topeka  &  Santa  Fe  Railroad,  and  his  tnick 

^T"w-uIbill^o^^^^  were  engaged  in  repairing  the  track  of 
L^ilway  Company,  the  railroad  on  the  section  between  Cherry- 
vale  and  Independence.  The  section  fore- 
man had  four  men  working  with  him,  and  they  used  a 
hand  car  to  carry  the  men,  tools,  and  their  dinner  buck- 
ets along  the  road  to  their  work  and  return.  That 
when  they  arrived  at  the  point  at  which  they  were  to 
perform  the  labor  of  repairing  the  road,  the  hand  car 
was  removed  from  the  track,  and  placed  by  the  side  of 
the  road.  The  men  placed  the  tools  and  their  dinner 
buckets  on  the  hand  car,  and  when  it  was  removed 
from  the  track  they  took  from  the  car  such  tools  as 
were  required  to  do  the  work.  The  remainder  of  the 
tools,  the  dinner  buckets,  and  men's  coats  were  left  on 
the  car.  They  were  at  work  in  repairing  the  track  at 
a  point  where  the  railroad  crosses  a  public  highway, 
between  sections  161  and  162.  On  arriving  at  the  cross- 
ing to  be  repaired,  the  hand  car  was  removed  from  the 
track,  and  placed  near  the  dump  on  the  right  of  way  on 
the  west  side  of  the  crossing  of  the  wagon  road,  and 
south  of  the  railroad,  about  18  feet  from  the  centre  of 
the  main  travel  of  the  \^'ag■on  road.  The  men  com- 
menced to  work  at  the  crossing  about  8  or  9  o'clock  in 
the  morning.  Just  as  the  men  were  about  to  remove 
the  plank  from  the  track,  the  plaintiff  below  came  along 
on  horseback,  going  south,  and  crossed  over  the  track 
at  the  crossing.  The  men  worked  on  the  crossing  un- 
til they  completed  the  work  of  repairs,  and  then  worked 
during  the  remainder  of  the  day  along-  the  track  near 
the  crossing.      The   hand  car  remained  at  the  point 
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where  it  was  removed  from  the  track  in  the  morning* 
until  the  men  quit  their  work  in  the  afternoon.  At  the 
point  where  the  railroad  track  crosses  the  public  high- 
way, the  railroad  runs  from  the  northeast  to  the  south- 
west, and  the  highway,  north  and  south.  About  3  or  4 
o'clock  in  the  afternoon,  as  the  plaintiflF  below  was  re- 
turning- to  her  home  on  horseback,  going-  north,  and 
when  near  the  railroad  track,  her  horse  was  frightened 
at  the  hand  car  standing  by  the  side  of  the  track,  and 
within  the  limits  of  the  public  high^vay,  and  she  was 
throw^n  from  her  horse  upon  the  ground,  and  injured. 
It  is  claimed  that  before  any  negligence  could  be  im- 
puted to  the  railroad  company  on  account  of  placing  the 
hand  car  on  the  side  of  the  dump,  near  the  road,  it  was 
necessary  to  establish,  by  evidence,  that  the  employees 
of  the  company  knew  that  it  would  naturally  and  mani- 
festly tend  to  frighten  horses  traveling  upon  the  high- 
way, when  placed  in  that  position;  otherwise,  their  act 
in  placing  it  there  would  not  be  negligent.  The  evi- 
dence shows  the  length  of  time  the  section  foreman  had 
been  engaged  in  working  on  the  railroad  as  a  section 
foreman,  his  means  of  observation  of  a  hand  car,  his 
knowledge  of  its  construction,  its  appearance  with  the 
tools,  buckets,  coats,  etc.,  on  the  car,  and  the  condition 
of  the  crossing;  and,  being  a  man  of  intelligence,  must 
take  notice  of  such  objects  as  would  necessarily  pro- 
duce fright  in  horses  that  are  docile  and  well  broken. 
The  location  of  the  hand  car,  its  proximity  to  the  high- 
way, the  tools  and  dinner  buckets,  and  other  articles  on 
the  car,  were  fully  described  in  the  evidence,  and  the 
circumstances  attending  the  whole  matter  were  in  evi- 
dence before  the  jury,  and  the  evidence  tended  strongly 
to  sustain  the  allegations  of  the  plaintiff's  petition. 
There  was  no  error  in  overruling  the  demurrer. 

The  trial  court,  among  other  instructions  to  the  jury, 
gave  the  following:  '*(6)  She  is  required  to  prove 
that  the  employees  and  servants  of  the  defendant  plac- 
ed a  hand  car  near  said  highway,  and  near  the  beaten 
track  of  the  same;  that  said  hand  car  was  an  object 
placed  in  the  position  stated,  naturally  or  manifestly 
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calculated,  from  its  appearance  and  situation,  to  frighten 
horses  of  ordinary  g-entleness,  and  broken  to  travel  over 
the  highway,  and  traveling*  along  the  same ;  that  the 
horse  the  plaintiff  was  riding  was  frightened  by  said 
hand  car,  and  became  unmanageable,  and  threw  the 
plaintiff  to  the  ground,  and  injured  her,  in  the  manner 
charged  and  alleged  in  her  petition.  (7)  Proof  that  the 
plaintiff  sustained  injuries  as  alleged  will  not  alone  au- 
thorize a  verdict  in  her  favor.  The  plaintiff  must 
prove  that  said  injuries  were  caused  by  a  wrongful  act 
of  the  defendant,  its  employees  or  servants.  A  person 
who  does  an  act  that  is  not  unlawful,  cannot  be  held 
responsible  for  any  resulting  injury,  unless  he  does  it 
at  a  time,  or  in  a  manner,  or  under  certain  circumstances 
which  render  him  chargeable  with  a  want  of  due  care 
and  regard  for  the  rights  of  others,  and  the  want  of 
such  care  constituted  the  negligence  complained  of. 
The  placing  of  said  hand  car  near  said  highway  was 
not  of  itself  wrongful  or  unlawful  on  the  part  of  the 
defendant,  its  employees  or  servants.  The  wrong,  if 
any,  in  so  placing  the  hand  car,  must  be  necessarily 
sought  for  in  the  time,  manner  and  circumstances  under 
which  the  act  was  performed,  and  from  them  you  must 
determine  whether  the  act  of  placing  the  hand  car  in 
such  a  position  was  negligence  on  the  part  of  the  de- 
fendant, its  employees,  or  servants.  (8.)  You  will  no- 
tice that  the  only  negligence  imputed  to  the  defendant 
is  the  *needless,  unnecessary,  unlawful,  negligent,  and 
careless  placing  of  the  hand  car  in  the  public  highway, 
and  so  near  the  traveled  and  beaten  track  as  to  natu- 
rally frighten 'horses  of  ordinary  gentleness  traveling 
along  said  highway.'  Negligence  is  defined  to  be  the 
want  of  care.  In  this  case  it  is  ordinary  negligence 
that  is  imputed  to  the  defendant.  Ordinary  neglig*ence 
is  the  want  of  ordinary  care  and  prudence;  that  is,  such 
care  as  men  of  ordinary  care  and  prudence  exercise  in 
matters  of  like  kind,  under  like  circumstances  and  sur- 
roundings, to  avoid  injury  to  others.  (9.)  Negligence 
is  not  presumed;  it  is  a  fact  to  be  proven  by  the  plaint- 
iff, and  it  is  a  question  of  fact  to  be  determined  by  you 
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from  all  the  evidence  in  this  case,  whether  the  defend- 
ant, its  employees  or  servants,  were  guiltj'-  of  any 
negligence  in  placing*  the  hand  car  upon  its  right  of 
way,  and  near  or  upon  the  highway.  (10.)  It  is  not 
every  obstruction  on  a  highway,  irrespective  of  its 
character,  that  is  illegal,  even  though  it  is  not  sanc- 
tioned by  any  expressed  legislative  authority.  Adjoin- 
ing landowners  may  use  a  portion  of  the  public  highway 
temporarily,  in  making  repairs,  for  the  deposit  of  mater- 
ials or  tools  necessary  for  use  in  making  such  repairs,  and 
thus  temporarily  obstruct  a  portion  of  the  highway;  and 
if  they  do  not  unneqessarily  obstruct  or  interfere  with  the 
lawful  use  of  the  highway  by  others,  negligence  or 
wrong  is  not  to  be  imputed  to  them  for  so  doing.  *  * 
*  If  you  find  from  the  evidence  that  the  placing  of  the 
hand  car  in  such  position  was  naturally  or  manifestly 
calculated,  by  its  appearance  and  position,  to  frighten 
horses  of  ordinary  gentleness,  and  well  broken  to  travel 
along  the  highway,  and  traveling  along  the  same,  and 
that  the  defendant,  or  its  employees,  at  the  time  were 
aware  of  such  fact,  you  will  be  justified  in  finding  such 
act  to  be  negligence  on  the  part  of  the  defendant,  its 
agents  and  servants.  If  you  find  that  the  defendant 
was  guilty  of  negligence  in  placing  such  hand  car  on  its 
right  of  way,  near  to  the  highway,  or  upon  the  high- 
way, and  near  the  traveled  track  of  the  same,  and  that 
the  plaintiflF  was  riding  along  said  highway  on  a  horse, 
ordinarily  kind  and  gentle,  and  broken  to  travel  on  the 
public  highway,  and  the  plaintiff's  horse,  without  fault 
of  the  plaintiff,  was  frightened  by  the  appearance  of  said 
hand  car,  and  became  unmanageable,  and  threw  the 
plaintiff  to  the  ground,  and  she  sustained  the  injuries, 
or  some  of  the  injuries,  alleged  by  her,  your  verdict 
must  be  for  the  plaintiff."  **(12.)  And  if  you  find  that 
the  hand  car,  situated  and  placed  on  the  right  of  way 
of  the  defendant,  and  outside  of  the  limits  of  the  high- 
way, was  placed  in  such  a  position  by  the  employees  of 
the  defendant  that  it  would  naturally  or  manifestly 
frighten  horses  of  ordinary  gentleness  and  broken  to 
travel  on  the  highway,  traveling  along,  and  such  cm- 
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ployees  were  aware  of  the  fact  that  a  hand  car  so  placed 
was  an  object  naturally  calculated,  from  its  appearance, 
to  frighten  horses  ordinarily  gentle  and  well  broken  to 
travel  on  public  roads,  and  traveling  along  the  same; 
and  you  further  find  that  the  plaintiff  was  'riding  such 
a  horse  along  the  said  public  highway,  and  her  horse, 
without  fault  on  her  part,  became  frightened  at  the  ap- 
pearance of  such  hand  car,  and  became  unmanageable, 
and  threw  her  to  the  ground,  and  she  thereby  sustained 
the  injuries  complained  of, — you  should  find  for  the 
plaintiff,  if  you  find  such  act  of  the  employees  of  the  de- 
fendant to  have  been  negligence."  *'(15.)  The  de- 
fendant, in  its  second  cause  of  defense,  alleges  that  the 
plaintiff's  injuries,  if  she  has  sustained  any,  were 
caused  by  her  own  negligence  in  riding  on  a  horse 
which  was  easily  frightened,  and  unsafe  to  be  ridden 
by  her.  This  is  an  affirmative  defense,  and  the  burden 
of  proving  the  same  (except  it  is  shown  by  the  evidence 
offered  by  the  plaintiff)  rests  upon  the  defendant.  The 
jury  are  instructed  that  it  is  the  duty  of  a  traveler  on 
the  public  highway,  who  is  about  to  cross  a  railroad 
track,  to  make  vigilant  use  of  his  senses  in  order  to  as- 
certain whether  there  is  present  danger  in  crossing, 
and  a  traveler  who  fails  to  take  this  precaution  is  not 
using  ordinary  care,  and,  although  you  may  find  from 
the  evidence  in  this  case  that  the  defendant  was  guiltj'^ 
of  negligence  in  placing  the  hand  car  in  the  place  in 
which  it  was,  and  that  it  would  naturally  tend  to 
frighten  horses,  still,  if  you  find  from  the  evidence 
that  the  plaintiff  knew  this  fact,  and  on  approaching 
said  crossing,did  not  exercise  ordinary  care  and  caution, 
for  the  purpose  of  ascertaining  whether  or  not  it  was 
dangerous  for  her  to  cross  said  crossing,  she  would 
not  be  using  ordinary  care;  and  if  the  injuries  resulted 
from  said  failure  she  would  be  guilty  of  contributory 
negligence,  and  could  not  recover,  and  in  such  case 
your  verdict  should  be  in  favor  of  the  defendant.  You 
are  further  instructed  that,  although  you  may  find  from 
the  evidence  in  this  case  that  it  was  negligence  on  the 
part  of  the  company  to  leave  the  car  in  such  close  prox- 
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imity  to  the  traveled  portion  of  the  highway,  and  that 
it  would  naturally  tend  to  frighten  horses,  still  that  fact 
did  not  relieve  the  plaintiff  from  the  necessity  of  taking 
ordinary  precautions  for  her  safety. ' ' 

We  think  the  instructions  of  the  court  were  clear, 
full,  and  stated  the  law  applicable  to  the  evidence  in 
this  case.  We  have  examined  the  authorities  cited  in 
the  brief  of  counsel  for  plaintiff  in  error,  and  do  not 
think  they  are  applicable  to  the  facts  in  this  case.  Most 
of  them  relate  to  the  care  to  be  observed  by  a  person 
traveling  upon  the  highway  and  approaching  a  railroad 
crossing,  where  they  are  liable  to  come  in  contact  with 
the  engines  and  cars  used  in  the  operation  of  the  road. 
It  has  been  repeatedly  held  by  the  courts  of  this  country 
that  a  railroad  track  is  itself  a  warning  of  danger,  and 
the  traveler  upon  the  highway  approaching  a  known 
railroad  crossing  must  recognize  the  danger,  and  exer- 
cise great  care  and  caution  in  approaching  the  same; 
that  he  must  use  his  senses  to  discover  whether  a  train 
of  cars  is  approaching,  so  as  to  avoid  a  collision  there- 
with, or  to  prevent  injury  by  fright  to  his  team.  It 
was  the  duty  of  the  plaintiff  below,  when  approaching 
the  railroad  crossing,  and  seeing  the  hand  car  standing 
beside  the  railroad  and  near  the  road  she  was  traveling, 
to  use  care  and  caution  in  the  management  of  her  horse, 
so  as  to  avoid  injury  by  the  fright  of  her  horse.  She 
was  under  no  greater  obligation  to  use  care  to  prevent 
injury  by  fright  of  her  horse  than  she  would  have  been 
in  passing  any  other  object  at  any  other  point  on  the 
road  that  was  liable  to  frighten  her  horse,  whether  put 
there  by  the  railroad  company  or  some  individual. 

It  is  insisted  that  before  the  plaintiff  can  recover  she 
must  prove  by  the  evidence  of  witnesses  that  the  em- 
ployees of  the  railroad  company,  at  the  time  they  placed 
the  hand  car  with  the  tools,  etc.,  by  the  side  of  the  road, 
knew  that  it  naturally  and  manifestly  was  calculated 
to  frighten  horses  that  were  gentle  and  well  broke,  and 
that,  as  the  evidence  failed  to  prove  knowledge  on  the 
part  of  the  employees,  no  recovery  could  be  had;  but  on 
the  other  hand,  it  is  insisted  that  it  was  the  duty  of  the 
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plaintiflF  below  to  take  notice  that  the  hand  car,  in  the 
condition  and  position  in  which  it  'v^'as  placed,  was  a  warn- 
ing of  danger,  and  because  she  did  not  take  greater  care 
than  was  observed  by  her,  she  was  guilty  of  negligence 
which  contributed  directly  to  the  injury.  In  other 
words,  that  the  traveler  on  the  highway  is  bound  at  his 
peril  to  have  greater  means  of  observing  the  danger 
than  the  party  who  places  a  dangerous  object  near  the 
road.  If  the  hand  car,  in  the  condition  and  position  in 
which  it  was  placed,  was  such  that  the  plaintiflF  below 
must  take  notice  of  its  liabilitj'^  to  frighten  her  horse, 
it  seems  evident  that  the  parties  placing  it  there  must 
necessarily  have  known  that  it  would  naturally  and  in- 
evitably frighten  gentle  and  well-broke  horses  in  pass- 
ing along  the  highway.  It  was  the  duty  of  the  em- 
ployees of  the  railroad  company,  when  they  went  out 
to  repair  the  railroad  crossing  and  removed  the  hand 
car  from  the  track,  to  use  reasonable  care  in  placing  it 
where  it  would  not  necessarily  and  manifestly  frighten 
gentle  and  well-broke  horses.  The  plaintiflF  below  was 
under  corresponding  obligations  to  use  such  care  and 
caution  and  so  manage  her  horse,  as  to  avoid  injury 
by  fright  to  her  horse,  and  if  the  plaintiflF  below 
used  such  care  and  caution  in  the  management  of 
her  horse  as  a  reasonably  prudent,  careful  person  would 
under  like  circumstances,  and  has  not  been  guilty  of 
any  negligence  that  tended  directly  to  produce  the  in- 
jury, and  if  the  employees  were  guilty  of  negligence 
in  placing  the  hand  car  in  such  position  on  the  margin 
of  the  public  highway,  and  she  was  injured  in  conse- 
quence of  such  negligence,  she  was  entitled  to  recover 
for  such  injuries. 

The  whole  question  of  the  negligence  of  the  em- 
ployees of  the  railroad  companj'^  and  the  contributory 
negligence  of  the  plaintiflF  below,  if  any,  was  properly 
submitted  to  the  jury,  and  was  a  proper  subject  for  the 
consideration  of  a  jury. 

It  is  claimed  by  plaintiflF  in  error  that  the  court  erred 
in  refusing  to   instruct  the  jury  as  requested  by  the 
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railroaxi  company.  We  do  not  think  there  was  any 
error  in  the  court's  refusing*  to  instruct  the 
jury  as  requested  by  the  defendant  below.  iMtmeUoM. 
The  court  had  instructed  the  jury  fully  on 
all  that  w^as  necessary  for  their  information  concerning* 
the  law  applicable  to  this  case,  and  the  g*eneral  instruc- 
tions contained  all  of  the  matter  set  out  in  the  instruc- 
tions requested  that  was  proper  or  applicable  to  the  is- 
sues and  evidence  in  this  case;  and  the  court  was  not 
compelled  thereafter  to  use  the  exact  expression  set  out 
in  the  written  instructions  requested.  The  court  had 
a  right  to  use  its  own  form  of  expression,  so  long*  as  it 
stated  the  general  principles  of  law  applicable  to  the 
case  correctly. 

It  is  insisted  by  the  plaintiff  in  error  that  the  court 
erred  in  the  admission  of  evidence  during  the  trial,  and 
insists  that  the  testimony  of  Baker  and  Wagner  was 
improperly  admitted  because — First,  the  question  of 
whether  or  not  the  obstruction  in  question  would  or 
would  not  naturally  and  manifestly  tend  to  frighten 
horses  of  ordinary  g*entleness  was  not  a  subject  for 
opinion  of  expert  testimony;  second,  because  the  com- 
petency of  the  witnesses  was  not  shown.  It  is  claimed 
that  a  given  object  will  not  frighten  all  gentle  horses, 
and  consequently  is  not  the  subject  of  opinions  of  wit- 
nesses as  to  whether  certain  objects  in  the  margin  of 
the  road  will  naturally  or  manifestly  frighten  gentle 
horses.  The  court  sustained  most  of  the  objections  to 
questions  asked  the  witnesses  as  to  whether  hand  cars 
set  off  the  railroad  track  in  or  near  the  public  highway 
would  have  a  tendency  to  frighten  ordinary,  gentle, 
and  docile  horses.  But,  after  witnesses  stated  their 
occupation,  their  familiarity  with  horses  from  handling 
different  kinds  of  horses  for  many  years  as  farmers  and 
livery  men,  and  their  observation  of  habits  and  disposi- 
tion of  horses  to  become  frightened  at  objects  along  the 
road,  they  were  permitted  to  state  what  the  usual  habits 
of  ordinary,  gentle,  docile  horses  were  with  reference 
to  becoming  frightened  at  hand  cars  set  off  on  the  mar- 
gin of  public  highways.       The  testimony  of  these  w^it- 
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nesses  was  directed  to  the  natural  tendency  of 
horses  of  ordinary  gentleness  and  docility  in  general. 
These  witnesses  were  accustomed  to  observe  the  habits 
of  all  classes  of  horses,  and  had  been  accustomed  to 
driving-  and  riding  horses  along  public  highways,  and 
had  observed  their  natural  habit  to  take  fright  at 
objects  in  and  along  the  road.  Their  testimony  was 
based  wholly  upon  their  statements  as  to  their  experi- 
ence and  observation  for  learning  the  natural  tendencies 
of  horses  of  ordinary  gentleness  and  docility.  We  think 
they  were  competent  to  give  evidence  of  the  natural 
habits  and  tendencies  of  horses  of  this  class.  1  Greenl. 
Ev.  §  440.  But,  if  the  testimony  of  these  witnesses 
was  not  competent,  the  testimony  is  not  of  such  char- 
acter as  to  have  resulted  prejudicially  to  the  plaintiflF  in 
error.  The  witness  Baker  did  not  give  any  opinion  re- 
specting the  question  as  to  whether  a  horse  of  ordinary 
gentleness  would  naturally  become  frightened  at  such 
an  object  as  a  hand  car  placed  by  the  side  of  the  road. 
All  he  said  in  that  regard  was,  "I  do  not  know  whether 
it  would  or  not."  The  witness,  Wagner,  said,  '*It 
would  scare  some  of  the  horses,  and  some  it  would  not, ' ' 
and  he  added  that  it  would  naturally  have  a  tendency 
to  frighten  a  horse  of  ordinary  gentleness  and  docility. 
The  final  contention  of  plaintiflF  in  error  is,  that  the 
plaintiff  below  was  not  entitled  to  recover  under  the 
special  findings  of  fact  returned  by  the  jury.  We  think 

the  special  findings  of  fact  are  in  harmony 
with  the  general  verdict,  and  are  consistent 
with  the  verdict.  There  is  no  inconsistency  in  the  find- 
ings of  fact,  and  there  was  no  error  in  overruling  the 
motion  of  defendant  below  for  judgment  against  the 
plaintiff  below  for  costs  on  the  special  findings  of  fact. 
The  judgment  of  the  district  court  is  aflSrmed.  All  the 
judges  concurring. 
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Frightening  Horses. — 1.  L^iability. 

a.  In  General. 

b.  Noises — Ring-ing  Bell  and  Sounding  Whistle,  etc. 

(1)  Not  I^iable. 

(2)  Liable. 
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c.  Warning"  of  Approach. 

d.  Escape  of  Steam. 

e.  Malicious  Acts  of  Railroad  Servants. 

f.  Obstructions, 
g*.  Flag'man. 

2.  Proximate  Cause. 

3.  Contributory  Neg-ligence. 

4.  Questions  of  L<aw  and  Facts. 

5.  Pleading". 

6.  Evidence. 

I.  Liability,  a.  In  General — In  general,  a  railroad  company  is  not 
liable  while  operating  its  road  in  a  lawful  and  reasonable  manner 
for  injury  occasioned  by  horses  taking  fright  at  some  incident  of 
the  operation,  such  as  smoke,  the  rendering  of  signals,  the  escape 
of  steam,  etc. 
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Norton  z/.  Eastern  R.  Co.,  113  Mass.  366. 

Flint  V.  Norwich,  etc.,  R.  Co.,  110  Mass.  222. 

Macomber  v.  Nichols,  34  Mich.  212. 

Heining-er  v.  Great  Northern  R.  Co.,  59  Minn.  458. 

Omaha,  etc.,  R.  Co.  v,  Clark,  36  Neb.  867;  55  Am.  &  Eng.  R.  Cas. 
145. 

Omaha,  etc.,  R.  Co.  v,  Brady,  39  Neb.  27. 

Stephens  v,  Omaha,  etc.,  R.  Co.,  41  Neb.  167. 

Hale  V,  Brown,  54  N.  H.  495. 

Coy  V.  Utica,  etc.,  R.  Co.,  23  Barb.  (N.  Y.)  643. 

Morgan  v,  Norfolk  Southern  R.  Co.,  98  N.  Car.  247. 

Philadelphia,  etc.,  R.  Co.  v.  Stinger,  78  Pa.  St.  219. 

Drayton  v.  Northern  Pennsylvania  R.  Co.,  10  W.  N.  C.  (Pa.)  55. 

Abbot  V.  Kalbus,  74  Wis.  504;  39  Am.  &.  Eng.  R.  Cas.  594. 

King  V,  Pease,  4  B.  &  Ad.  30. 

Fright  of  Horse  after  Crossing  Tracks. — In  I^ouisville,  etc.,  R. 
Co.  z/.  Survant,  %  Ky.  197,  it  appeared  that  plaintiff  was  approach- 
ing a  railroad  track  by  a  private  road,  which  ran  for  a  portion  of  the 
way  parallel  to  the  track;  that  a  person  on  the  road  no  more  than 
100  yards  from  the  crossing  was  not  visible  to  persons  operating  an 
engine  on  the  road,  but  from  the  crossing,  and  in  the  direction 
in  which  the  engine  which  inflicted  the  injury  could  be  seen,  the 
view  was  unobstructed  for  over  700  yards;  that  plaintiff  stopped 
about  300  yards  from  the  crossing,  and,  not  seeing  or  hearing  any 
train,  without  again  stopping  before  reaching  the  crossing,  at- 
tempted to  cross  over;  that  after  getting  over  the  tracks,  the  horse 
became  frightened  and  caused  the  injury  complained  of.   It  further 
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appeared  that  the  whistle  of  the  eng-ine  had  been  sounded  before 
the  train  reached  the  crossing-,  and  it  was  held  that  the  railroad 
company  was  not  liable.     60  Am.  &.  Kng.  R.  Cas.  666. 

Smoke. — A  railroad  corporation  is  not  liable  for  injuries  occasion- 
ed to  a  person  by  reason  of  tiis  horse  becoming  frightened,  while 
being"  driven  along*  a  highway  parallel  to  and  adjoining  the  rail- 
road, by  smoke  from  the  eng-ine  of  a  train  passing"  on  the  railroad 
in  a  direction  opposite  to  that  in  which  he  was  going-,  caused  by 
adding  coal  to  the  fire  in  the  eng-ine,  if  such  act  at  that  place  was 
necessary  in  the  ordinary  running-  of  the  train;  and  it  is  not  the 
duty  of  those  on  the  engine  to  be  on  the  outlook  for  travellers  on 
the  highway  who  may  be  endangered  by  such  act.  Lamb  v.  Old 
Colony  R.  Co.,  140  Mass.  79. 

Approaching  Train. — It  appeared  that  the  railroad  crossed  the 
highway  on  which  the  plaintiff  was  travelling;  that  his  horse  be- 
came frightened  when  about  five  rods  from  the  crossing,  by  the 
approach  of  two  cars  about  ten  rods  on  a  down  grade  by  the  force 
of  gravitation,  at  the  rate  of  eight  or  ten  miles  an  hour,  and  that 
no  signal  was  given  of  their  approach.  Held.,  that  these  facts  would 
not  warrant  the  jury  in  returning  a  verdict  for  the  plaintiff.  Flint 
V,  Norwich,  etc.,  R.  Co.,  110  Mass.  222.  Distinguished  in  Norton  z/. 
Eastern  R.  Co.,  113  Mass.  366. 

Proximity  to  Turnpike — Fences,  Barriers,  and  Screens. — InMoshier 
V,  Utica,  etc.,  R.  Co.,  8  Barb.  (N.  Y.)  427,  it  was  held  that  if  a  rail- 
road was  brought  into  such  close  proximity  to  a  turnpike  as  to  ren- 
der it  dangerous  to  the  safety  of  persons  travelling  upon  the  pike 
with  teams,  it  was  bound  either  to  remove  the  two  roads  fur- 
ther from  each  other  or  separate  them  by  protecting  guards,  and 
was  liable  for  injuries  occurring  from  frightening  teams.  This 
case,  however,  was  overruled  in  Coy  v,  Utica,  etc.,  R.  Co.,  23  Barb. 
(N.  Y.)  649. 

Escaping  Steam. — In  an  action  against  the  defendants,  a  railway 
company,  it  appeared  that  the  plaintiffs  were  leaving  a  station,  be- 
longing to  the  defendants,  in  a  carriage,  when  the  horse  was  fright- 
ened by  the  sight  and  sound  of  a  locomotive  engine  at  the  station, 
which  was  blowing  off  steam,  and  the  carriage  was  upset  and  the 
plaintiffs  injured.  It  did  not  appear  that  the  engine  was  defective, 
or  that  it  was  used  in  an  improper  manner,  or  that  the  approach  to 
the  station  was  inconvenient,  but  the  jury  found  that  the  defend- 
ants were  guilty  of  negligence  in  not  screening  the  railway  from 
the  roadway  leading  to  the  station,  and  that  such  negligence  had 
caused  the  accident.  Held.,  by  the  court  of  appeal  (Cotton,  Fry, 
and  lyOPKS,  L.  J.  J.)  (Fry,  Iv.  J.,  doubting),  that  the  defendants 
were  not  liable,  as  there  was  no  evidence  of  any  obligation  on  their 
part  to  screen  the  railway  from  the  road.  Simkin  v.  L/ondon,  etc., 
R.  Co.,  21  Q.  B.  Div.  453 ;  35  Am.  &  Eng.  R.  Cas.  487. 

Statute  Authorizing  Recovery  of  Animals  Run  0>i^t  by  Train. — 
Such  a  statute  was  held  not  to  apply  to  the  case  where  animals  are 
injured,  not  by  actual  collision  with  the  locomotive,  but  by  fright.  St. 
Louis,  etc.,  R.  Co.  v,  Felton  (Tex.  App.  1889),  14  S.  W.  Rep.  1072; 
International,  etc.,  R.  Co.  v,  Hughes,  68  Tex.  290;  31  Am.  &  Eng. 
R.  Cas.  569  ;  Annapolis,  etc.,  R.  Co.  v,  Pumphrey,  72  Md.  82,  42  Am. 
«&  Eng.  R.  Cas.  599. 

So,  in  Kinard  v,  Columbia,  etc.,  R.  Co.,  39  S.  Car.  514,  it  was  held, 
that  a  statute  giving  a  right  of  action  to  a  person  injured,  either  in 
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person  or  property,  "by  collision  with  the  engfine  or  cars  of  a  rail- 
road company  at  a  crossing-"  (Gen.  Stat.,  §1529),  does  not  confer  a 
rig-ht  of  action  for  injuries  received  at  a  crossing  because  of  the 
frightening  of  a  horse  by  the  approach  of  a  train.  60  Am.  &  Eng. 
R.  Cas.  666. 

But  in  Illinois,  it  has  been  held  that  a  suit,  for  the  benefit  of  a  per- 
son injured  through  his  horses  being  frightened  when  approaching 
a  crossing  by  a  train  running  at  an  unlawful  speed,  may  be  main- 
tained for  the  statutory  penalty,  although  there  was  no  actual  col- 
lision. Chicago,  etc.,  R.  Co.  v.  People,  120  111.  667,  see  also  Grand 
Trunk  R.  Co.  v,  Rosenberg^er,  9  Can.  Sup.  Ct.,  311,  19  Am.  &  Engf. 
R.  Cas.  8,  aff'g,  8  Ont.  App.  482;  15  Am.  &  Eng.  R.  Cas.  448. 

b.  Noises — Ringing  Bell  and  Sounding  Whistle,  etc. — (See  the  cases 
cited  Supra  In  General)  (I)  Not  Liable. — Thus  a  company  is  not  lia- 
ble for  frightening  a  horse  by  ringing  its  train  bell  unless  it  be 
shown  that  it  was  rung  in  an  unusual  manner  and  at  an  improper 
place.  Fouhy  v,  Pennsylvania  R.  Co.,  2  Atl.  Rep.  536.  So  the  mere 
sounding  of  a  locomotive  whistle,  even  at  a  place  of  extraordinary 
danger  where  teams  are  likely  to  be  frightened  thereby,  is  not  per 
se  negligence.  Cincinnati,  etc.  R.  Co,  v.  Gaines,  104  Ind.  526;  Cahoon 
V,  Chicago,  etc.,  R.  Co.,  85  Wis.  570;  LK>uisville,  etc.,  R.  Co.  v,  Stang-- 
er  (Ind.  App.  1892)  32  N.  E.  Rep.  209,  34  N.  E.  Rep.  688,  7  Ind.  App. 
179;  Hargris  v,  St.  LK>uis,  etc.,  R.  Co.,  75  Tex.  19,  45  Am.  &  Eng.  R. 
Cas.  205. 

It  is  not  negligence  to  ring  the  bell  when  approaching  a  crossing, 
unless  it  is  done  wantonly.  Morgan  v.  Norfolk  Southern  R.  Co., 
98  N.  Car.  247,  37  Am.  &  Eng.  R.  Cas.  489. 

Proof  that  train  employees  unnecessarily  blew  a  whistle  or  let  off 
steam  in  close  proximity  to  a  team,  does  not  necessarily  establish 
negligence  as  a  matter  of  law.  Toledo,  etc.,  R.  Co.  v,  Crittenden, 
42  111.  App.  469. 

In  order  to  recover  for  an  injury  resulting  from  frightening  a  team 
by  blowing  a  locomotive  whistle,  it  must  be  shown  that  the  circum- 
stances were  such  that  a  prudent  regard  for  the  rights  of  others 
forbade  it.     Hudson  v,  LK>uisville,  etc.,  R.  Co.,  14  Bush,  (Ky.)  303. 

A  train  was  passing  through  a  city  on  a  railroad  which  had  a 
number  of  short  curves,  so  that  persons  could  see  the  train  but 
for  a  short  distance ;  it  was  crossed  by  several  streets  and  passed 
over  a  river  on  a  drawbridge ;  the  rule  of  the  company  required 
that  the  whistle  should  be  sounded  about  a  certain  point,  to  warn 
the  bridge  tender  and  persons  about  to  cross  at  other  streets.  Held^ 
the  use  of  whistle  at  that  point  in  the  ordinary  manner  was  not 
negligence.     Philadelphia,  etc.,  R.  Co.  v.  Stinger,  78  Pa.  St.  220. 

Where  plaintiff  testified  that  on  driving  towards  a  railroad  cross- 
ing, and  seeing  a  train  approaching,  she  urged  the  horse  on,  think- 
ing she  could  get  across,  which  she  did  ;  that  the  horse  then  became 
restive  by  a  whistle  of  the  locomotive  ;  and  that  plaintiff  and  her 
sister  seized  the  reins  and  by  their  management  the  carriage  struck 
a  post  and  was  turned  over,  injuring  plaintiff  ;  and  the  evidence 
shows  that  the  proper  signals  were  given  by  the  train,  and  that  the 
whistle  which  frightened  the  horse  was  the  proper  warning  given 
when  passing  the  station,  plaintiff  cannot  recover  from  the  rail- 
road company.  Campbell  v.  New  York  Cent.  R.  Co.  (Sup.  Ct.  Gen. 
Term,  Third  Dept.,  Feb.  7,  1889.)  New  York  Sup.  Vol.  4,  265,  aff'ed. 
in  130  N.  Y.  631. 
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(2).  Liable. — On  the  other  hand,  a  railroad  company  is  bound  to 
exercise  care  in  using-  its  sig-nals.  It  must  not  sound  its  bells  or 
whistles  in  improper  places  where  they  would  be  likely  to  frighten 
horses.  Toledo,  etc.,  R.  Co.  z/. Harmon  47  111.  298;  Chicago,  etc.,  R. 
Co.  V,  Dickson,  88  111.  431 ;  Georgia  R.  Co.  v,  Newscome,  60  Ga.  492; 
Philadelphia,  etc.  R.  Co.  v.  Killips,  88  Pa.  St.  405. 

Examples. — In  Carraher  z/.  San  Francisco  Bridge  Co.,  100  Cal.  177, 
which  was  an  action  to  recover  for  personal  injuries  to  a  teamster 
who  was  injured  because  of  the  shying  of  his  horse  at  a  crossing, 
it  was  held  that  there  could  be  a  recovery,  although  the  horse  was 
frightened  merely  by  the  ordinary  movement,  noise,  or  appearance 
of  the  cars,  where  such  movement  was  made  without  ordinary  care 
for  the  safety  of  plaintiff  and  others  rightfully  approaching  the 
crossing.     60  Am.  &  Eng.  R.  Cas.  666. 

If  a  company  in  running  its  engines  and  cars  on  its  tracks  and 
within  its  yards,  needlessly  or  negligently  makes  such  noises  as  are 
usually  incident  to  such  running,  and  horses  lawfully  in  the  vicinity 
are  thereby  caused  to  run  off,  and  injury  is  inflicted,  such  company 
is  liable.  But  whether  in  a  particular  case  such  noises  are  need- 
lessly or  negligently  made  depends  on  the  circumstances  of  that 
case.    Petersburg  R.  Co.  v,  Hite,  81  Va.  767. 

It  has  been  intimated  that  it  is  more  proper  to  use  the  bell  as  a 
signal  for  starting  than  the  whistle.  Hill  v.  Portland,  etc.,  R.  Co., 
55  Me.  438. 

For  the  negligent  acts  of  its  employees  in  making  noises,  the 
company  will  be  held  liable.  Indianapolis,  etc.,  R.  Co.  v,  Boettcher, 
131  Ind.  82,  49  Am.  &  Eng.  R.  Cas.  316. 

In  Gibbs  v,  Chicago,  etc.,  R.  Co.,  26  Minn.  427,  the  evidence  of 
negligence  in  sounding  a  whistle  and  frightening  a  team,  was  held 
sufficient  to  warrant  the  court  in  submitting  the  case  to  the  jury. 

The  liability  of  horses  to  take  fright  at  unusual  noises  or  objects 
is  a  thing  to  be  apprehended  and  guarded  ag-ainst ;  and  the  wrong- 
doer, who  does  an  act  likely  to  cause  horses  to  take  fright,  must  be 
deemed  to  be  responsible  for  injuries  caused  by  horses  running 
away  under  the  influence  of  the  fright.  Billman  v,  Indianapolis, 
etc.,  R.  Co.,  76  Ind.  166 ;  6  Am.  &  Eng.  R.  Cas.  41. 

Nor  should  a  whistle  be  blown  near  a  highway  crossing  unless  the 
circumstances  be  such  as  to  clearly  indicate  that  it  was  prudent  to 
do  so  in  order  to  give  the  public  an  intimation  of  the  approach  of 
the  train.  Manchester  South  Junction  R.  Co.  v,  Fullerton,  14  C.  B. 
N.  S.  54,  108  E.  C.  I..  54. 

Danger  Observed  by  Engineer. — If  an  engineer,  in  approaching  a 
point  where  it  is  his  duty  to  sound  his  whistle  under  the  require- 
ments of  the  statute,  observes  near  by  a  man  struggling  with  a 
team  of  horses  hitched  to  a  vehicle,  in  which  are  women  and  chil- 
dren, and  can  see  from  the  surroundings  that  the  sounding  of  his 
whistle  will  render  the  team  unmanageable,  and  thus  greatly  en- 
danger the  lives  of  such  persons,  it  will  be  his  duty  to  desist  until 
the  danger  point  is  passed,  or  to  stop  his  train.  Louisville,  etc.,  R. 
Co.  V.  Stanger  (Ind.  App.  1892),  32  N.  E.  Rep.  209;  34  N.  E.  Rep.  688, 
7  Ind.  App.  179. 

Continuance  of  Noise  after  Horse  has  taken  Fright. — A  company  has 
no  ritrht  to  continue  blowing  a  locomotive  whistle  in  a  city,  town,  or 
village,  for  the  purpose  of  giving  the  signal  of  its  approach  to  the  sta- 
tion, after  the  engineer  discovers  that  a  blast  of  the  whistle  already 
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g-iven  has  frightened  a  horse  drawing  a  vehicle  along  a  public  road, 
and  that  the  horse  will  probably  be  more  frightened  by  continuing 
to  blow  until  the  signal  is  completed,  the  driver  seated  in  the  vehicle 
being  engaged  in  an  effort  to  control  the  animal.  But  it  is  a  ques- 
tion for  the  jury  whether  the  circumstances  were  such  as  to  apprise 
the  engineer,  or  put  him  on  notice  of  the  peril  which  would  be  occa- 
sioned by  continuing  to  blow  the  whistle.  Akridge  v»  Atlanta,  etc., 
R.  Co.,  90  Ga.  232;  Chicago,  etc.,  R.  Co.  v.  Dickson,  88  111.  431;  21 
Am.  Ry.  Rep.  328. 

A  complaint  against  a  railroad  company,  alleging  that  its  serv- 
ants and  agents  managed  and  operated  its  locomotive  and  cars  in 
such  a  recklessly  and  culpably  negligent  manner  as  to  wilfully 
and  wrongfully  cause  a  team  of  horses  to  take  fright  and  run  away, 
and  that  because  of  such  fright,  and  while  unmanageable  and  run- 
ning away,  they  ran  against  the  plaintiff's  horse  and  caused  its 
death,  contains  facts  sufficient  to  constitute  a  cause  of  action.  Bill- 
man  V.  Indianapolis,  etc.,  R.  Co.  76  Ind.  166,  6  Am.  &  Bng.  R.  Cas. 
41.     Quoted  in  Denver,  etc.,  R.  Co.,  v,  Robbins,  2  Colo.  App.  313. 

Contrary  to  Ordinance. — In  Dugan  v,  St.  Paul,  etc.,  R.  Co.  40 
Minn.  544,  it  was  held  that  a  railroad  was  liable  for  frightening  a 
horse  by  blowing  its  whistle  contrary  to  city  ordinance. 

In  Georgia  R.,  etc.  Co.  v,  Carr  73  Ga.  557,  distinguished  in  Smith 
t'.  Central  R.,  etc.  Co.,  82  Ga.  801,  41  Am,  &  Bng.  R.  Co.  490,  it  was 
held  that  where  a  statute  made  it  unlawful  to  blow  the  locomotive 
whistle  in  a  city,  the  company  was  liable  for  injury  resulting  from 
frightening  horses,  by  blowing  such  a  whistle. 

In  Northern  Pac.  R  Co.  v.  Sullivan,  53  Fed.  Rep.  219,  55  Am.  & 
Eng.  R.  Cas.  134,  the  defendant  railroad  company  was  held  liable 
for  the  unnecessary  sounding  of  a  whistle  where  forbid  by  an  ordi- 
nance. 

Speed. — In  Chicago,  etc.,  R.  Co.  v.  People  120  111.  667,  distinguish- 
ing Schertz  v.  Indianapolis,  etc.,  R.  Co.,  107  111.  577,  15  Am.  &  Eng. 
R.  Cas.  523,  it  was  held  that  where  a  train  is  run  within  a  city  at  a 
speed  in  excess  of  that  allowed  by  ordinance,  the  company  is  liable 
for  injuries  to  horses  frightened  thereby. 

c.  Warning  of  Approach. — If  a  railroad  train  fail  to  givQ  the  usual 
warning  of  its  approach,  and  in  consequence  a  horse  be  driven  so 
near  that  it  takes  fright  as  the  train  comes  up,  and  is  injured,  the 
company  will  be  held  liable.  Prescott  v.  Eastern  R.  Co.,  113  Mass. 
370;  Pollock  v.  Eastern  R.  Co.,  124  Mass.  158  ;  Pennsylvania  R.  Co. 
z/.  Barnett,  59  Pa.  St.  259 ;  Philadelphia,  etc.,  R.  Co.  v.  Stinger,  78 
Pa.  St.  219;  Hart  v.  Chicago,  etc.,  R.  Co.,  56  Iowa  166;  Voak  v. 
Northern  Cent.  R.  Co.,  75  N.  Y.  320;  Pittsburg,  etc.,  R.  Co.  v, 
Yundt,  78  Ind.  373 ;  3  Am.  &  Eng.  R.  Cas.  502 ;  Strong  v,  Sacra- 
mento, etc.,  R.  Co.,  61  Col.  326  ;  8  Am.  &  Eng.  R.  Cas.  273. 

In  Green  v.  Eastern  R.  Co.,  52  Minn.  79,  defendant  railroad  com- 
pany was  held  liable  for  failure  to  give  warning  at  a  crossing 
where  plaintiff's  horse  was  frightened  by  the  train  which  dashed  in 
front  of  his  horse. 

Where  failure  by  defendant  railroad  to  ring  its  bell  at  a  crossing 
led  the  plaintiff  to  approach  so  close  to  the  track  that  his  horse  was 
frightened  by  an  approaching  locomotive,  it  was  held  that  defend- 
ant was  liable.  Strong  v.  Sacramento,  etc.,  R.  Co.,  61  Cal.  326  ;  8 
Am.  8l  Eng.  R.  Cas.  273.  So  in  Hudson  v,  Louisville,  etc.,  R.  Co., 
14  Bush.   (Ky.)  303,  it  was  held  that  a  railroad  train  at  the  time 
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should  give  notice  of  its  comings  if  there  was  reasonable  ground  to 
apprehend  that  teams  on  a  turnpike  near  by  would  be  frightened 
by  the  passing-  train. 

A  company  was  sued  for  frightening"  a  horse  by  blowing  off  steam 
from  an  engine.  The  proofs  showed  that  the  horse  while  on  the 
crossing  was  frightened  by  the  escaping  steam  ;  that  no  notice  was 
given  of  the  approaching  train  by  ringing  a  bell  or  otherwise  ;  that 
box  cars  standing  on  the  track,  one  of  which  covered  a  part  of  the 
crossing,  obscured  the  view  of  the  approaching  train.  Held^  suffi- 
cient to  support  a  verdict  against  the  company.  Presby  v.  Grand 
Trunk  R.  Co.,  66  N.  H.  615  ;  49  Am.  &  Eng.  R.  Cas.  317. 

Horses  at  Crossing  Frightened  by  Train  Approaching  without 
Warning. — In  Terre  Haute,  etc.,  R.  Co.  z/.  Brunker,  128  Ind.  542  ;  45 
Am.  &  Eng.  R.  Cas.  206,  it  appeared  that  plaintiff  on  approaching 
the  crossing  of  defendant's  railroad,  at  the  only  point  from  which 
he  could  see  an  approaching  train,  until  close  to  the  crossing,  look- 
ed and  listened,  and,  not  seeing  or  hearing  any  train,  proceeded 
with  his  team  walking,  continuing  to  look  and  listen,  until  he  was 
close  to  the  crossing,  when  a  train,  without  giving  any  of  the  signals 
required  by  law,  or  other  warning,  came  rapidly,  frightening  his 
horses.  Plaintiff,  attempting  to  hold  them,  was  thrown  down  and 
injured  by  the  horses  and  wagon  passing  over  him.  Held^  that  de- 
fendant was  not  exonerated  from  liability  for  failing  to  give  signals 
of  the  approach  of  the  train  by  the  fact  that  plaintiff's  horses  were 
frightened  by  the  lawful  sounding  of  the  whistle  as  a  signal  for  the 
crossing  of  another  highway,  as  well  as  by  the  moving  train;  and 
because  it  did  not  appear  that  the  horses  were  docile,  or  that  plaint- 
iff could  have  heard  the  signals  if  sounded  and  would  have  stopped^ 
and  could  have  controlled  his  horses  at  that  distance. 

Negligence  Per  Se. — It  was  held  that  it  is  the  duty  of  the  engineer 
approaching  a  highway,  if  danger  is  to  be  apprehended,  to  give 
warning  by  sounding  the  whistle,  or  other  sufficient  alarm.  The 
failure  to  do  so  is  negligence  per  se,  to  be  determined  by  the  court. 
Philadelphia,  etc.,  R.  Co.  v.  Stinger,  78  Pa.  St.  219. 

In  Rupard  v.  Chesapeake,  etc.,  R.  Co.,  88  Ky.  280,  approving  Penn- 
sylvania R.  Co.  V,  Barnett,  59  Pa.  St.  263,  following  Favor  v.  Bos- 
ton, etc.,  R.  Corp.,  114  Mass.  350,  it  was  held  to  be  the  duty  of  the 
railroad  company  where  its  track  crosses  a  public  highway  on  a 
trestle,  to  give  timely  warning  of  the  approach  of  the  train.  In 
Ivonergren  t\  Illinois  Cent.  R.  Co.,  87  Iowa  755,  56  Am.  &  Eng.  R. 
Cas.  323,  the  railroad  company  was  held  liable  for  failure  to  ring  a 
bell  at  a  highway  crossing. 

Person  not  Crossing. — In  Williams  v,  Chicago,  etc.,  R.  Co.,  135 
111.  491,  it  was  held  that  the  company  did  not  owe  a  duty  to  a  person 
plowing  in  a  field. 

And  it  has  been  held  that  the  statute  imposes  no  obligation  to 
give  warning  to  persons  who  are  merely  travelling  on  a  parallel 
road,  without  any  intention  of  crossing.  East  Tennessee,  etc.,  R. 
Co.  V.  Feathers,  10  Lea,  (Tenn.)  103;  15  Am.  &  Eng.  R.  Cas.  446. 

So  a  statute  requiring  the  whistle  to  be  blown  and  the  bell  to  be 
rung  when  approaching  a  highway  crossing  is  intended  for  the  pro- 
tection of  persons  who  do  not  intend,  as  well  as  for  those  who  intend, 
to  use  the  crossing;  and  if,  through  a  failure  to  give  the  signals,  a 
traveller  approaches  so  near  the  track  that  his  horse  is  frightened 
by  the  passing  train,  the  company  is  liable.    Ransom  v.  Chicago^ 
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etc.,  R.  Co.,  62  Wis.  178,  19  Am.  &  Eng.  R.  Cas.  16,  People  v.  New 
York  Cent.  R.  Co.,  13  N.  Y.  78,  aff'g  25  Barb.  (N.  Y.)  199,  Wakefield 
V,  Connecticut,  etc.,  R.  Co.,  37  Vt.  330,  Pennsylvania  R.  Co.  v,  Bar- 
nett,  59  Pa.  St.  259;  Pollock  v,  Eastern  R.  Co.,  124  Mass.  158;  Norton 
V,  Eastern  R.  Co.,  113  Mass.  366;  Prescott  v.  Eastern  R.  Co.,  113 
Mass.  370;  Texas,  etc.,  R.  Co.,  v.  Chapman,  57  Tex.  75;  Strong-  v, 
Placerville  R.  Co.,  61  Cal.  326,  8  Am.  &  Eng*.  R.  Cas.  273;  Grand 
Trunk  R.  Co.  v,  Rosenberger,  9  Can.  Sup,  Ct.  311,  19  Am.  &  Eng.  R. 
Cas.  8,  aff'gr.,  8  Ont.  App.  482,  15  Am.  &  Eng.  R.  Cas.  448.  But  see 
Flint  V,  Norwich,  etc.,  R.  Co.,  110  Mass.  222. 

Where  a  statute  provided  that  no  railroad  engine  should  approach 
a  hig-hwaj  crossing  without  giving  a  signal,  defendant  railroad  was 
held  liable  for  frig-htening  plaintiff's  horse,  although  plaintiff  was 
not  attempting  to  cross,  being-  engaged  in  unloading  his  wagon 
near  the  crossing.  Lonergren  v.  Illinois  Cent.  R.  Co.  (Iowa,  1891), 
49  N.  W.  Rep.  852. 

Headlight. — Where  the  plaintiff's  horse  took  fright  whilst  driven 
along-  the  public  road  running  parallel  with  the  railroad,  and  the 
cause  of  the  fright,  according  to  the  evidence,  being  the  headlight 
of  the  engine  and  not  the  speed  of  the  train,  the  failure  of  the  en- 
g'ineer  to  comply  with  the  statute  by  blowing  the  whistle  and  check- 
ings the  train  while  approaching-  a  public  crossing- 125  yards  beyond 
where  the  injury  took  place,  will  not  render  the  company  liable  for 
the  consequences  resulting  to  the  horse  and  buggy  under  fright  thus 
occasioned.    Douglas  v.  East  Tennessee,  etc.,  R.  Co.,  88.  Ga.  282. 

Bridge. — Where  a  horse,  traveling  upon  a  highway,  became 
frig-htened  by  reason  of  the  passag-e  of  a  railway  train  upon  a  bridge 
overhead,  it  was  held  that  the  railway  company  was  not  liable  for 
the  consequences,  although  the  train  approached  without  warning. 
Compare  Pollock  2,  Eastern  R.  Co.,  124  Mass.  158;  Favor  v*  Boston, 
etc.,  R.  Corp.,  114  Mass.  350. 

In  Pennsylvania  R.  Co.  v,  Barnett  59  Pa.  St.  259,  it  was  held 
where  the  engineer  of  defendant's  company  gave  no  notice  of  its 
approach,  but  whistled  under  a  bridgewhilst  a  traveller  was  passing 
over  it,  frightening  his  horses  which  ran  away  and  injured  him, 
that  if  the  danger  might  have  been  reasonably  apprehended,  it  was 
the  duty  of  the  company  to  give  some  warning. 

In  Cincinnati,  etc.,  R.  Co.  v,  Gaines,  104  Ind.  526,  the  company  was 
held  liable  for  frightening  a  horse  by  blowing  a  locomotive 
whistle,  when  crossing  a  bridge  over  a  highway. 

After  Passing  Crossing. — The  duty  of  complying  with  the  statute 
only  exists  while  the  cars  are  approaching-  the  crossing,  and  a  com- 
plaint, which  is  so  framed  as  to  admit  the  inference  that  the  failure 
to  sig-nal  occurred  after  the  cars  had  passed  the  crossing,  is  bad  on 
demurrer.     Wilson  v.  Rochester,  etc.,  R.  Co.,  16  Barb.  (N.  Y.)  167. 

d.  Escape  of  Steann. — (See  Supra  in  General), — A  railroad  com- 
pany is  not  liable  for  frightening  horses  by  escape  of  steam  from  a 
locomotive,  unless  such  escape  is  unusual  and  creates  excessive 
noise.  Cahoon  v,  Chicago,  etc.,  R.  Co.,  85  Wis.  570;  Burton  v,  Phil- 
adelphia, etc.,  R.  Co.,  4  Harr.  (Del.)  252;  Deroy  v,  Boston,  etc.,  R. 
Co.,  156  Mass.  161.  If,  however,  the  discharge  of  steam  is  unneces- 
sary or  excessive,  the  company  is  liable.  Omaha,  etc.,  R.  Co.  i\ 
Clark,  35  Neb.  867;  55  Am.  &  Eng.  R.  Cas.  145,  reviewing  Andrew  ; 
V,  Mason  City,  etc.,  R.  Co.,  77  Iowa  669;  39  Am.  &  Eng.  R.  Cas.  597; 
Indianapolis  Union,  etc.,  R.  Co.  z/.  Boettcher,  131  Ind.  82. 

5  (N.  s.)  A.  &  E.  R.  Cas.— 17 
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Proof  that  train  employees  unnecessarily  blew  a  whistle  or  let  oif 
steam  in  close  proximity  to  a  team  does  not  necessarily  establish 
neg-lig-ence  as  a  matter  of  law.  Toledo,  etc.,  R.  Co.  v,  Crittenden, 
42  111.  App.  469. 

Where  the  evidence  was  that  the  engineer  was  absent  from  the 
eng"ine  at  the  time  of  the  injury,  and  that  when  he  went  away  he 
said  to  the  fireman:  **Watch  her," — the  eng-ine  at  the  time  standing* 
in  the  street  of  a  town — and  the  fireman,  while  **watching  her,'*  dis- 
charged the  steam  which  frightened  the  plaintiff's  horses  and  caused 
the  injury — held^  that  the  jury  were  justified  in  finding  that  he  was 
in  charge  of  the  engine,  though  the  engineer  testified  that  he  was 
not  left  **in  charge";  and  that  the  court  was  justified  in  instructing 
that  the  defendant  was  liable,  if  the  fireman,  while  so  in  charge, 
negligently  discharged  the  steam.  Andrews  v.  Mason  City,  etc.,  R. 
Co.,  77  Iowa  669;  39  Am.  &  Eng.  R.  Cas.  597. 

It  is  not  negligence  to  go  between  engine  and  car  uncoupled  to  let 
team  pass,  through,  and,  if  engineer  suddenly  lets  off  steam  and 
frightens  horses,  there  is  case  to  go  to  jury  on  question  of  negli- 
gence. Geveke  v.  Grand  Rapids,  etc.,  R.  Co.,  57  Mich.  589;  22  Am. 
&  Eng.  R.  Cas.  551. 

Flagfnan  beckoning.     See  infra  Flagman. 

Where  Company  posted  engine  at  crossing  and  allowed  steam  to 
escape  at  unusual  part  of  engine  whereby  plaintiff's  horse  became 
alarmed,  reared  and  broke  his  neck,  held  that  complaint  was  good. 
Ivouisville,  etc.  R.  Co.  v.  Schmidt,  81  Ind.  264,  8  Am.  &  Eng.  R.  Cas. 
248. 

Escape  of  Steam — Automatic  Valve. — In  Louisville,  etc.  R.  Co.  v. 
Schmidt,  134  Ind.  16,  55  Am.  &  Eng.  R.  Cas.  128,  the  company  was 
held  not  liable  for  the  escape  of  steam  from  an  automatic  safety 
valve. 

In  Duvall  v.  Baltimore,  etc.  R.  Co.,  73  Md.  516,  49  Am.  &  Eng. 
R.  Cas.  313,  it  was  held  that  a  railroad  company  was  not  liable  for 
injuries  sustained  by  plaintiff  whose  horse  was  frightened  by  a 
sudden  escape  of  steam  from  an  automatic  valve  ;  neither  the  en- 
gineer nor  fireman  having  control  over  the  valve  ;  the  steam  escap- 
ing when  a  certain  pressure  was  obtained. 

But  in  Keech  v.  Rome,  etc.,  R.  Co.,  59  Hun  (N.  Y.)  617,  it  was  held 
that  where  defendant's  servants  informed  the  driver  that  it  would 
be  safe  to  cross  the  track,  defendant  would  be  liable  for  the  fright- 
ening of  his  horses  through  the  escape  of  steam,  even  though  such 
escape  proceeded  from  the  automatic  operation  of  the  engine. 

Automatic  Valve. — And  in  Presby  v.  Grand  Trunk  R.  Co.,  66  N. 
H.  615,  49  Am.  &  Eng.  R.  Cas.  317,  it  was  held  that  where  a  horse 
was  frightened  by  steam  from  an  engine,  the  company  cannot 
escape  liability  by  showing  that  the  engine  was  provided  with  an 
automatic  valve.  In  such  casje  the  negligence  of  the  company,  in 
permitting  the  steam  to  escape  regardless  of  the  kind  of  valve  used, 
is  a  question  for  the  jury. 

Improper  Place. — The  engine  must  not  let  off  steam  at  an  im- 
proper place.     Borst  v.  Lake  Shore,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  346. 

When  an  engineer  within  a  city,  where  teams  are  constantly 
passing,  needlessly  and  unnecessarily  opens  the  valves  of  his  en- 
gine and  frightens  such  horses  and  causes  them  to  run  away  and 
commit  injury,  the  company  will  be  liable,  provided  the  plaintiff  is 
free  from  contributory  negligence.     Omaha,  etc.,  R.  Co.  v.  Clark, 
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35  Neb.  867 ;  55  Am.  &  En^.  R.  Cas.  145.  Reviewing-  Andrews  z/. 
Mason  City,  etc.,  R.  Co.,  77  Iowa  669;  39  Am.  &  Eng.  R.  Cas.  597. 
Indianapolis  Union  R.  Co.  z/.  Boettcher  131,  Ind.  82;  49  Am.  &  Eng. 
R.  Cas.  316. 

e.  Malicious  Acts  of  Railroad's  Servants. — If  the  acts  of  defen- 
dant's servants  which  caused  the  fright  of  an  animal  were  wanton 
and  malicious,  and  were  done  in  the  discharge  of  the  business  of 
the  company,  the  company  will  be  liable.  Stanton  v.  Lrouisville, 
etc.,  R.  Co.,  91  Ala.  382;  49  Am.  &  Eng.  R.  Cas.  316.  Whitney  v. 
Maine  Cent.  R.  Co.,  69  Me.  208.  Philadelphia,  etc.,  R.  Co.  v.  Sting- 
er, 78  Pa.  St.  226. 

And  that  a  railroad  company  will  be  liable  for  the  malicious  act 
of  its  servants,  in  letting  off  steam,  where  done  in  the  course  of 
their  service  and  employment.  See  Stott  v.  Grand  Trunk  R,  Co., 
24  U.  C.  C.  P.  347. 

If  the  noise  which  has  occasioned  the  injury  be  made  maliciously 
or  wantonly,  it  seems  that  the  plaintiff  may  nevertheless  recover. 
Chicagx),  etc.,  R.  Co.  z/.  Dickson,  88  111.  431. 

In  Toledo,  etc.,  R.  Co.  v,  Harmon,  47  111.  298,  it  was  held  that 
a  railroad  company  was  liable,  where  the  engineer  permitted  the 
steam  to  escape,  either  negligently  or  maliciously. 

But  in  Philadelphia,  etc.,  R.  Co.  v.  Brannen  (Pa.  1886),  2  Atl.  Rep. 
429,  it  was  held  that,  though  a  company  is  liable  for  the  act  of  its 
engineer  in  blowing  a  whistle,  and  thereby  frightening  a  horse,  if 
the  act  was  carelessly  and  negligently  done;  it  is  not,  if  it  was 
wantonly  and  maliciously  done. 

f.  Obstruction — Cars  on  or  near  Highway. — In  the  following 
cases,  the  leaving  of  cars  upon  highway,  or  adjacent  to  them,  in 
such  a  manner  as  is  calculated  to  frighten  horses,  was  held  to  con- 
stitute negligence.  Harrell  v.  Albemarle,  etc.,  R.  Co.,  110  N.  Car. 
215;  Great  Western  R.  Co.  v,  Decatur,  33  111.  381.  In  Peterson  v, 
Chicago,  etc.,  R.  Co.,  64  Mich.  621,  it  was  held  that  the  question  of 
whether  a  freight  car,  standing  near  a  highway  at  which  plaintiff's 
horse  took  fright,  was  an  obstruction  of  the  highway,  was  properly 
submitted  to  the  jury.  Compare  Gilbert  v.  Flint,  etc.,  R.  Co.,  51 
Mich.  488;  15  Am.  &  Eng.  R.  Cas.  491. 

Absence  of  Gates  as  Contributing  to  Injury. — ^In  Missouri  Pac.  R. 
Co.  v.  Hackett,  54  Kan.  316,  it  appeared  that  the  city  of  Ottawa  duly 
passed  an  ordinance  requiring  the  Missouri  Pacific  Railroad  Com- 
pany to  maintain  good  and  sufficient  gates  on  Main  street,  on  each 
side  of  its  track,  and  within  30  feet  therefrom,  and  to  keep  the  same 
securely  closed  while  its  trains  were  crossing  the  street;  that  the 
company  neglected  to  erect  any  gates,  and  that  plaintiff's 
horses,  without  his  fault,  became  frightened,  and  ran  along  Main 
street  against  a  moving  freight  train,  then  crossing  the  street  on 
the  defendant's  railway,  and  were  injured  thereby,  and  it  was  held 
that  the  railroad  company  was  negligent  in  failing  to  maintain  the 
gates;  that  such  negligence  contributed  to  the  plaintiff's  injury;  and 
that  the  plaintiff  was  entitled  to  recover  the  amount  of  damages  the 
stipulation  of  the  parties  in  this  case  fixes  as  the  measure  of  his  re- 
covery. 

Carcass  of  Steer. — In  an  action  against  a  railroad  company  for 
injuries  at  a  crossing,  by  reason  of  plaintiff's  team  taking  fright  at 
the  carcass  of  a  steer,  an  allegation  in  the  complaint  that  the  com- 
pany's train  killed  or  crippled  the  steer,  must  be  understood  as  in- 
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tending"  only  to  show  necessity  for  the  company  to  cause  its  re- 
moval, where  the  charge  in  the  petition  is  that  it  was  negligence  on 
the  part  of  the  defendant  to  haul  said  steer  out  on  the  public  high- 
way, at  a  point  where  it  would  not  be  seen  by  teams  until  they  were 
right  upon  it,  and  that  said  negligence  caused  plaintiff's  injury  ; 
and  if  the  plaintiff  proved  that  the  steer  was  there,  and  that  the 
defendant  negligently  moved  it  into  the  highway  so  as  to  cause  the 
injury  to  him,  he  proved  the  cause  of  action  substantially  as  charged. 
Baxter  v,  Chicago,  etc.,  R.  Co.,  87  Iowa  488,  55  Am.  &  Eng.  R.  Cas. 
138. 

Length  of  Time. — In  Cleveland,  etc.,  R.  Co.  v,  Wynant,  134  Ind. 
681,  55  Am.  &  Eng.  R.  Cas,  80,  an  instruction  to  the  effect  that  de- 
fendant's liability  only  arose  when  it  negligently  permitted  a  car 
to  remain  on  the  highway  an  unreasonable  length  of  time,  was  not 
error. 

In  Bussian  v.  Milwaukee,  etc.,  R.  Co.,  56  Wis.  325,  10  Am.  &  Eng^. 
R.  Cas.  715,  it  was  held  that  leaving  car  upon  the  switch  within 
the  limits  of  the  highway  for  several  da3's,  if  not  negligence  in  law, 
at  least  tends  to  prove  negligence  on  the  part  of  the  railroad. 

In  Hall  V,  Brown,  54  N.  H.  495,  defendant  left  its  car  standing- 
across  the  highway  for  more  than  two  minutes,  and  plaintiff's  horse, 
while  waiting  to  cross,  took  fright  when  the  engine  was  attached. 
It  was  held  that  plaintiff  mnst  show  actual  negligence  on  the  part 
of  defendant  before  he  could  recover. 

Same — All  Night — Not  Highway. — It  is  not  negligence  in  a  rail- 
road company  to  leave  a  car  standing  over  night  upon  the  track, 
near,  but  not  upon,  a  highway  crossing,  provided  it  was  not  so  near 
the  highway  as  to  frighten  an  ordinary,  quiet,  and  gentle  horse 
passing  on  the  highway.  Kyne  v.  Wilmington,  etc.,  Corp.,  8  Houst. 
(Del.)  186. 

Same— Placed  on  Highway  by  Irresponsible  Persons. — If  a  car  at 
which  plaintiff's  horses  took  fright  was  placed  by  defendant  at  a 
point  upon  its  track  which  did  not  obstruct  a  highway  crossing, 
and  was  afterwards  moved  onto  the  highway  by  persons  for  whom, 
the  defendant  was  not  responsible,  the  company  is  not  liable  to 
plaintiff  for  injuries  sustained,  unless  it  negligently  permitted  the 
car  to  remain  upon  the  highway  an  unreasonable  leng-th  of  time. 
Cleveland,  etc.,  R.  Co.  v.  Wynant,  114  Ind.  525;  35  Am.  &  Eng.  R. 
Cas.  328. 

In  an  action  against  a  railroad  company  for  injuries  at  a  hig-h- 
way  crossing,  where  the  complaint  alleged  that  defendant's  negli- 
gence consisted  in  leaving  a  box  car  upon  the  crossing,  it  was 
insisted  that  the  evidence  was  not  sufficient  because  it  failed  to 
show  that  the  defendant  placed  the  car  on  its  track  so  as  to  extend 
into  the  highway,  but  that  intermeddlers  might  have  placed  it 
there.  It  was  positively  proven  that  the  car  was  on  the  crossing. 
Held,  that  the  inference  of  the  jury  that  the  company  placed  the 
car  on  the  crossing  was  reasonable.  Cleveland,  etc.,  R.  Co.  v.  Wy- 
nant, 134  Ind.  681;  55  Am.  &  Eng.  R.  Cas.  80. 

insufficient  Crossing. — In  O'Donnell  v,  Chicago,  etc.,  R.  Co.,  69 
Iowa  102,  it  was  held  that  defendant  was  not  liable  where  plaintiff's 
horse  shied  at  a  car  standing  upon  its  track,  adjacent  to  a  plank 
drive  way.  The  court  disting'uished  the  case  at  bar  from  that  of 
Young  z/.  Detroit,  etc.,  R.  Co.,  56  Mich.  430.  In  the  latter  case  the 
accident  happened  because  the  opening  between  cars  at  a  crossing 
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was  insufficient.  In  the  case  at  bar  the  whole  crossing  was  left  un- 
obstructed, and  the  only  cause  of  complaint,  was  that  the  car  was 
not  removed  so  far  away  that  horses  would  not  become  f rig'htened 
at  it  when  driving*  over  the  crossing-.  See  also  Fisk  v,  Chicago,  etc., 
R.  Co.,  74  Iowa  424. 

L  Escape  of  Steam. — S.,  who  was  engaged  in  carrying  passengers 
from  a  hotel  to  defendant's  depot,  was  compelled  to  stop  and  wait 
for  a  freight  train  which  obstructed  the  street  for  more  than  five 
minutes,  in  violation  of  the  statute  to  move  on  or  divide  and  let  him 
pass,  when  a  passenger  train  came  by,  and  the  blowing  of  the  steam 
and  noise  of  the  cars  frightened  his  horses  and  they  ran  away,  and 
he  was  severely  injured.  Held^  that  no  negligence  being  shown  in 
the  management  of  the  passenger  train,  he  could  not  recover,  as  the 
statutory  negligence  in  allowing  the  freight  train  to  obstruct  the 
street  was  not  the  proximate  cause  of  the  injury.  Selleck  v.  Lake 
Shore,  etc.,  R.  Co.,  58  Mich.  195;  23  Am.  &  Eng.  R.  Cas.  338. 

Plaintiff's  team  was  frightened  and  he  was  injured,  while  at- 
tempting to  drive  past  defendant's  engine  which  was  standing  in 
the  street  of  a  town.  The  horses  were  frightened  by  a  discharge  of 
steam  as  they  were  passing.  Heldj  in  an  action  to  recover,  that 
the  court  properly  refused  to  restrict  the  jury  to  the  consideration 
of  defendant's  negligence  in  discharging  the  steam,  and  submitted 
to  them  the  question  of  negligence  in  keeping  the  engine  on  the 
street  for  an  undue  time.  Andrews  v.  Mason  City,  etc.,  R.  Co.,  77 
Iowa  669 ;  39  Am.  &  Eng.  R.  Cas.  597. 

Hand  Car.— In  Ohio,  etc.,  R.  Co.  v,  Trowbridge,  126  Ind.  391,  45 
Am.  &  Kng.  R.  Cas.  200,  the  company  was  held  liable  where  a  horse 
was  frightened  by  a  hand  car  placed  on  a  highway. 

Where  it  appeared  in  evidence  that  the  public  highway  was  ren- 
dered unsafe  for  travel  by  reason  of  a  ditch  dug  across  it  by  a 
company,  and  plaintiff  drove  up  to  a  crossing  on  the  depot  grounds 
of  defendant  near  which  lay  a  hand  car  bottom  upwards,  and 
another  car  loaded  with  wood  extended  partly  over  the  crossing, 
but  leaving  sufficient  room  to  pass,  and  plaintiff's  horse  shied  at 
these  cars,  whereby  plaintiff  was  thrown  from  his  buggy  and  in- 
jured,— heldy  that  the  company  was  not  guilty  of  negligence  in 
such  an  arrangement  of  its  cars,  and  that  a  motion  for  a  non-suit 
should  have  been  sustained,  or  the  jury  directed  to  return  a  verdict 
for  the  company.     Atchison,  etc.,  R.  Co.  v,  Loree,  4  Neb.  446. 

Obstructions. — Where  a  company  placed  a  hand  car  at  crossing 
and  plaintiff's  wagon  collided  with  it  frightening  her  horse,  held 
that  the  company  was  liable.  Myers  v,  Richmond,  etc.,  R.  Co.,  87 
N.  Car,  345,  8  Am.  &  Eng.  R.  Cas.  293. 

Some  men  in  defendants'  employment  had  been  using  a  hand  car 
on  the  track  for  laying  down  rails  and  on  approaching  the  Col- 
borne  station  on  their  return  home,  about  5  p.  m.,  and  finding  the 
railway  track  occupied  by  a  train,  they  stopped  at  a  highway  cross- 
ing about  400  yards  from  the  station,  removed  the  car  from  the 
rails  and  placed  it  on  the  highway,  the  car  encroaching  some  6  or 
10  inches  on  the  graveled  part.  The  men  then  left  it,  and  remained 
away  about  half  an  hour,  the  foreman  going  to  the  station,  and  two 
men  seeing  it  came  and  sat  upon  it.  At  this  time  the  plaintiff 
drove  past  it  in  his  carriage,  and  his  horse  shying  at  the  car  ran  away, 
threw  the  plaintiff  out  and  severely  injured  him.  The  foreman 
took  the  hand  car  back  to  its  station,  about  four  miles  off,  the  same 
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evening.  Held,  that  there  was  evidence  of  neglig-ence  to  go  to  the 
jury,  in  thus  placing  the  car  on  the  highway,  for  which  defend- 
ants were  responsible,  and  sc  verdict  for  the  plaintiff  was  upheld. 
Vars  V.  Grand  Trunk  R.  Co.,  23  U.  C.  C.  P.  143. 

Where  plaintiff's  horse  was  frightened  by  a  hand  car  placed  by 
section  men  in  a  highway  near  a  crossing,  and  she  was  thrown  and 
injured,  it  was  held  that  the  obstruction  of  the  highway  by  the 
hand  car  was  unlawful,  and  the  approximate  cause  of  the  injury, 
and  that  plaintiff  should  recover.  Ohio,  etc.,  R.  Co.  v.  Trowbridge, 
126  Ind.  391,  45  Am.  &  Bng.  R.  Cas.  200. 

In  Myers  v,  Richmond,  etc.,  R.  Co.,  87  N,  Car.  345,  8  Am.  &  Eng. 
R.  Cas.  293,  defendant  railroad  company  was  held  liable  where  a 
horse  took  fright  at  a  hand  car  placed  by  its  servants  upon  a  public 
crossing.  In  Texas,  etc.,  R.  Co.  v.  Hill,  71  Tex.  451,  39  Am.  &  Eng. 
R.  Cas.  598,  it  was  held  that  the  fact  that  other  horses  had  often 
been  frightened  at  hand  cars  and  ties  left  piled  on  either  side  of  the 
railroad,  and  that  plaintiff's  team  was  frightened,  was  proper  for  the 
consideration  of  the  jury,  but  did  not  constitute  negligence  as  a 
matter  of  law. 

Horses  Frightened  by  Car  Left  near  Crossing — Gentleness  of 
Team. — In  an  action  against  a  railroad  company  for  alleged  negli- 
gence in  leaving  a  freight  car  so  near  a  crossing  that  it  frightened 
plaintiff's  horses,  and  caused  him  to  be  thrown  out  of  his  buggy, 
the  jury  rendered  a  general  verdict  for  the  defendant,  and  specially 
found  that  plaintiff's  team  was  not  one  of  ordinary  gentleness.  The 
court  had  instructed  the  jury  that  plaintiff's  right  to  recover  de- 
pended on  the  fact  that  his  team  was  one  of  ordinary  gentleness,  and 
this  instruction  was  not  excepted  to.  Held,  that  alleged  errors  in 
giving  other  instructions  and  submitting  other  interrogatories  to 
the  jury  were  not  prejudicial,  since,  under  such  instruction  and 
special  finding,  the  plaintiff  could  not  recover.  Fiske  v,  Chicago, 
etc.,  R.  Co.,  83  Iowa  253;  49  Am.  &  Eng.  R.  Cas.  317. 

Hand-Car  and  Ties  near  Crossing — Gross  Negligence  of  Ser- 
vants.— An  action  for  the  death  of  a  person,  caused  by  his  being 
thrown  from  his  wagon,  owing  to  his  horses  taking  fright  at  a  hand- 
car and  a  pile  of  ties  at  the  other  side  of  the  railroad  crossing,  was 
brought  under  Rev.  Stat.  Tex.,  art.  2899,  providing  for  an  action 
"when  the  dealh  of  any  person  is  caused  by  the  negligence  or  care- 
lessness of  the  proprietor,  etc.,  of  any  railroad  *  *  *  or  by  the 
unfitness  or  gross  negligence  or  carelessness  of  their  servants.'* 
The  petition  alleged  that  the  accident  was  caused  by  the  gross  neg- 
ligence of  the  servants,  and  the  evidence  showed  that  the  ties  and 
hand-car  were  placed  there  by  a  fencing  gang.  Held,  that  the  re- 
fusal of  the  court  to  charge  that,  though  the  act  of  leaving  the  car 
there  was  ordinary  negligence,  yet,  if  placed  there  by  the  fencing 
gang  or  their  foreman,  defendants  are  not  liable,  and  that  they  are 
only  liable  for  willful  or  grossly  negligent  acts  of  employees,  was 
reversible  error.  Tex.,  etc.,  R.  Co.  v.  Hill,  71  Tex.  451;  39  Am.  & 
Eng.  R.  Cas.  598. 

Timber.— In  Tinker  v.  New  York,  etc.,  R.  Co.  71  Hun,  (N.  Y.)431, 
it  was  held  a  question  of  fact  for  the  jury  whether  weather-beaten 
timber  lying  on  the  side  of  the  highway  was  calculated  to  frighten 
horses  of  ordinary  gentleness. 

Sign  Boards.— In  Soule  v.  Grand  Trunk  R.  Co.,  21  U.  C.  C.  P.  308, 
plaintiff's  horse  took  fright  at  a  sign  board.      It  was   held  that 
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defendants  were  not  liable  for  posts  in  the  highway,  as  the  law 
allowed  them,  provided  they  were  placed  in  a  proper  manner. 

Derrick. — A  railroad  corporation  is  liable  for  injnries  sustained 
by  a  traveller,  driving-  a  team  upon  a  highway  with  due  care, 
through  a  fright  of  the  horse  occasioned  by  a  derrick  which  the 
corporation  maintained  projecting  over  the  highway  so  as  natural- 
ly to  frighten  passing  animals,  although  it  was  maintained  for  the 
purpose  of  loading  and  unloading  freight  on  the  cars.  Jones  r. 
Housatonic  R.  Co.,  107  Mass.  261. 

A  railroad  company  which  has  made  an  excavation  in  a  highway  for 
its  track,  throwing  up  an  embankment  on  which  travelers  may  pass, 
and  has  failed  in  its  duty  to  so  restore  the  highway  as  not  unnec- 
essarily to  impair  its  use,  is  liable  for  injury  sustained  by  a  traveler 
riding  on  such  embankment,  where  his  horse  is  frightened  by  the 
running  of  a  hand-car  on  the  track,  although  if  the  company  had 
been  free  from  fault  respecting  the  highway,  there  might  have  been 
no  right  of  action  on  account  of  the  hand-car.  Kvansville,  etc.,  R. 
Co.  V,  Crist,  116  Ind.  446. 

Judicial  Notice. — Judicial  notice  will  be  taken  that  box  car  at 
highway  crossing  is  not  per  se  a  frightful  object  to  horses;  question 
is  not  for  jury.  Gilbert  v.  Flint,  etc.,  R.  Co., 51  Mich.  488;  15  Am.  & 
Eng.  R.  Cas.  491.  G7;///arr 'Peterson  v,  Chicago,  etc.,  R.  Co.,  64 
Mich.  621. 

g.  Flagman.— In  Kalbus  v.  Abbot,  77  Wis.  621,  45  Am.  &  Eng.  R. 
Cas.  206,  which  was  an  action  to  recover  damages  for  personal  inju- 
ries received  at  a  crossing,  it  appeared  from  the  evidence,  that  the 
crossing  at  which  the  accident  happened,  was  on  a  much-travelled 
street,  and,  that  at  the  time  the  plaintiff  approached  it,  the  engine 
and  cars  blocked  the  way,  but  presently  moved  off.  After  the  train 
had  passed,  the  flagman  at  the  crossing  motioned  the  team  to 
cross.  The  plaintiff  started  his  team  immediately  and  moved  to- 
wards thtt  track.  When  he  reached  the  track,  the  engine  attached 
to  the  train  that  had  obstructed  the  way,  which  was  concealed  by 
the  buildings,  moved  forwards  towards  the  crossing  and  near  to  the 
plaintiff*s  horses,  making  a  great  deal  of  noise  and  blowing  off 
steam.  The  horses  became  frightened  and  unmanageable,  and  ran 
away  and  threw  the  plaintiff  from  the  wagon  and  broke  his  leg. 
Hela,  that  the  evidence  was  sufficient  to  support  a  verdict  for  the 
plaintiff. 

Contributory  Negligence. — Attempt  to  Cross  Track  on  Invitation 
of  Flagman.— In  Chicago,  etc.,  R.  Co.  v,  Prescott,  59  Fed.  Rep.  237, 
it  appeared  that  plaintiff,  who  was  driving  an  old  and  gentle  horse 
which  had  been  driven  about  the  city  seven  or  eight  years  by  him- 
self, upon  reaching  a  crossing  halted  on  the  north  side  of  the  train, 
whereupon  a  flagman  who  was  standing  on  the  walk  at  the  rear 
end  of  the  train  told  him  to  **hurry  up  and  come  on ;  you're  all 
right ;"  that  plaintiff  attempted  to  cross  the  track  by  a  narrow 
roadway  at  the  end  of  the  train,  and  while  making  such  attempt, 
his  horse  suddenly  shied  and  brought  the  wagon  in  contact  with 
the  buffers  of  the  rear  car,  whereby  he  was  thrown  from  the  wagou 
and  sustained  the  injuries  complained  of;  and  it  was  held  thr  '.; 
plaintiff's  attempt  to  cross  the  tracks  on  the  occasion  in  questio  i 
could  not  be  said  to  have  been  attended  by  such  obvious  danjror  to 
life  or  limb  as  to  render  him  guilty  of  culpable  negligence.  0'////.(r» 
Grand  Trunk  R.  Co.,  v,  Ives,  144  U.  S.  408,  55  Am.  «&  Eng.  R.  Cas. 
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159;  Hojev.  Chicago,  etc.,  R.  Co.,  62  Wig.  672,  19  Am.  &  Eng.  R. 
Cas.  347 ;  Philadelphia,  etc.,  R.  Co.,  v.  Killips,  88  Pa.  St.  405 ;  Chi- 
cago, etc.,  R.  Co.  V,  Hutchinson  120  111.  587,  32  Am.  &  Eng.  R.  Cas. 
82 ;  North  Eastern  R.  Co.,  v.  Wanless,  L.  R.  7  H.  L.  12 ;  Wheelock 
V,  Boston,  etc.,  R.  Co.,  105  Mass.  203 ;  Eddy  v,  Powell,  49  Fed.  Rep. 
814,  60  Am.  &  Eng.  R.  Cas.  666. 

Flagman  Beckoning  Persons  to  Cross. — When  a  flagman  who  is 
stationed  at  a  railroad  crossing  beckons  a  person,  waiting  for  an 
opportunity  to  pass,  to  cross  the  track,  the  person  has  a  right  to 
suppose  that  no  change  will  take  place  in  anything  under  the  con- 
trol of  the  railroad  property  which  will  increase  the  danger;  and  the 
sudden  increase  in  escape  of  steam  from  a  locomotive  such  as  to 
frighten  his  horses  makes  the  railroad  company  liable  for  the  inju- 
ries resulting  from  it.  Borst  v.  Lake  Shore,  etc.,  R.  Co.,  4  Hun  (N. 
Y.)  346  affirmed  66  N.  Y.  639.  See  also  Keets  v,  Rome,  etc.,  R.  Co., 
59  Hun  (N.  Y.)  617. 

Same — Noise  of  Putting  on  Brakes. — A  train  was  cut  in  two  at  a 
turn  pike  crossing.  Plaintiff  on  coming  near  the  track  stopped  his 
horse  and  wagon,  but  was  motioned  on  by  a  train  hand,  and  while 
crossing,  his  horse  took  fright  from  the  noise  caused  by  putting  on 
the  brakes.  Held,  that  the  company's  negligence  properly  went  to 
the  jury.     Pennsylvania  R.  Co.  v,  Horst,  110  Pa.  St.  226. 

Same — Malice. — While  servants  of  a  railroad  attempted  to  replace 
an  engine  on  the  track  near  a  highway  crossing,  but  within  de- 
defendants'  grounds,  plaintiff,  a  female,  with  another  woman,  ap- 
proached the  crossing  with  a  horse  and  wagon,  and  asked  the  ser- 
vants if  they  might  cross,  when  one  of  them  said  yes,  and  then  one 
winked  at  the  other  and  laughed.  While  she  was  crossing,  she  her- 
self holding  on  the  horse  by  the  head,  and  the  other  woman  sitting 
in  the  wagon  holding  the  reins,  steam  was  let  off,  and  the  horse  be- 
coming frightened  knocked  down  plaintiff  and  injured  her.  Held, 
an  actionable  wrong,  for  which  defendants  were  liable,  and  that 
there  was  no  evidence  of  contributory  negligence.  Stott  v.  Grand 
Trunk  R.  Co.,  24  U.  C.  C.  P.  347.     See  if{/ra  malicious  ads. 

Failure  of  Flagman  to  Give  Warning. — In  Robbins  v,  Fitchburg  R. 
Co.,  161  Mass.  145,  it  appeared  that  plaintiff,  through  the  failure  of 
a  flagman  to  give  warning  of  the  approach  of  a  train,  got  so  close 
to  the  track  that,  in  his  judgment,  he  thought  it  was  safer  to  go 
across  than  to  remain  where  he  was,  and  that  he  whipped  up  and 
actually  got  across  the  track  without  being  hit  by  the  train;  when 
the  horse  took  fright  and  caused  the  injuries  complained  of,  and  it 
was  held  that  the  mere  error  of  judgment  on  the  part  of  the  plaint- 
iff would  not  preclude  a  recovery  by  him.  60  Am.  &  Eng.  R.  Cas. 
666. 

Negligent  Act  of  Flagman. — A  flagman  signaled  plaintiff  to  drive 
over  the  crossing.  Just  as  he  reached  the  track,  the  flagman,  to 
avoid  a  collision  with  an  approaching  train,  called  to  him  to  stop 
and  nodded  his  flag  up  close  in  front  of  the  horse.  The  horse  be- 
came frightened  and  upset  the  buggy,  injuring  plaintiff,  //eld, 
that  it  was  for  the  jury  to  say  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  failing  to  observe  the  approaching  train. 
Buchanan  v,  Chicago,  etc.,  R.  Co.,  75  Iowa  393;  35  Am.  &  Eng.  R. 
Cas.  378. 

2.  Proximate  Cause. — The  rule  in  determining  proximate  cause, 
that  the  injury  must  be  such  a  natural  and  probable  consequence  of 
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the  alleg'ed  neg-ligfent  act  as  might  and  oug-ht  to  have  been  foreseen 
by  the  wrong-doer,  is  peculiarly  applicable  to  accident  resulting 
from  the  fright  of  the  horse.  Pittsburgh  Southern  R.  Co.  v,  Tay- 
lor, 104  Pa.  St.  306. 

If  the  injury  complained  of  would  not  have  occurred  had  it  not 
been  for  some  breach  of  duty  on  the  company's  part,  the  company 
will  be  held  liable.  Moshier  v.  Utica,  etc.,  R.  Co.,  8  Barb.  (N.  Y.) 
427  ;  Weiss  v,  Pennsylvania  R.  Co.,  79  Pa.  387 ;  Culp  z'.  Atchison, 
etc.,  R.  Co.,  17  Kan.,  475;  Indianapolis,  etc.,  R.  Co.,  v.  McBroun,  46 
Ind.  229;  Sneesby  v.  Lancashire,  etc.,  R.  Co.,  Lr.  R.,  9  Q.  B.  263. 

Damages  claimed  for  personal  injuries  received  by  plaintiff  and 
for  injuries  to  his  horses,  carriage,  and  harness,  caused  by  his 
horses  taking  fright  at  the  approach  of  a  train  at  a  crossing  and 
running  away,  overturning  the  carriage  and  throwing  him  out,  are 
the  direct  and  proximate  result  of  the  fright  and  are  not  too  remote 
to  be  recovered.  Texas,  etc.,  R.  Co.,  v,  Anderson,  2  Tex.  App.  Civ. 
Cas.  §  203. 

Negligently  sounding  whistle  held  to  be  proximate  cause.  Penn- 
sylvania R.  Co.,  V.  Barnett,  59  Pa.  St.  259. 

Escape  of  Steam. — Car  Standing  on  Track. — In  Selleck  v,  Lake 
Shore,  etc.,  R.  Co.,  93  Mich.  375,  it  was  held  that  whether  or  not  the 
obstruction  of  a  crossing  by  a  freight  train  formed  the  proximate 
cause  of  the  injury,  it  was  properly  submitted  to  the  jury  where  it 
appeared  that  said  freight  train  was  obstructing  the  highway  in 
violation  of  statute,  by  reason  of  which  plaintiff's  horses  were 
frightened  by  smoke  and  steam  from  a  passing  train,  which  was 
obscured  by  the  freight  train. 

In  Chicago,  etc.,  R.  Co.,  v,  Prescott,  59  Fed.  Rep.  237,  whi^h  was 
an  action  for  injuries  sustained  by  the  sudden  shying  of  a  horse 
while  crossing  a  railroad  track  whereby  the  plaintiff  sustained  the 
injuries  complained  of,  it  was  held  that  the  shying  of  a  hprse 
could  not  be  considered  as  the  sole  proximate  cause  of*  the  injury 
where  it  appeared  that  a  car  standing  on  the  crossing  directly  con- 
tributed to  the  accident.  Citing  Andrews  v.  Mason  City,  etc.,  R. 
Co.,  77  Iowa  672,  39  Am.  &  Eng.  R.  Cas.  597 ;  Skjeggerud  v,  Minne- 
apolis, etc.,  R,  Co.,  38  Minn.  56 ;  Corey  v.  Northern  Pac.  R.  Co.,  32 
Minn.  457, 19  Am.  &  Eng.  R.  Cas.  352,  also  60  Am.  &  Eng.  R.  Cas.  666. 

In  Andrews  v.  Mason  City,  etc.,  R.  Co.,  77  Iowa  669,  39  Am.  & 
Eng.  R.  Cas.  597,  decided  by  the  supreme  court  of  Iowa,  May  24, 
1889,  which  was  an  action  for  personal  injury  caused  by  a  team  be- 
coming frightened  while  crossing  a  railroad  track,  the  defendant 
urged  that  the  entire  evidence  tended  to  show  that  the  proximate 
cause  of  the  injury  was  the  discharge  of  steam  while  the  team  was 
passing,  and  that  any  other  evidence  of  negligence  was  immaterial, 
and  hence  that  it  was  error  to  frame  instructions  for  the  jury  based 
upon  such  testimony.  The  instructions  referred  to  treated  jof  the 
negligence  on  the  part  of  the  company  in  leaving  its  engine  on  the 
street  for  an  unreasonable  length  of  time,  it  being  the  defendant's 
theory  that  if  the  injury  was  caused  by  the  discharge  of  steam,  it 
could  not  make  any  difference  how  long  the  engine  had  been  there, 
or,  to  use  the  language  of  the  argument,  "Suppose  it  was  negli- 
gence, the  fact  of  its  stopping  at  the  place  of  the  accident  and  re- 
maining an  unreasonable  time  was  in  no  manner  connected  with  the 
injury  directly.'*  The  court  held^  however,  that  the  negligence  in 
delaying  the  engine   in   the   street   for  an  unreasonable  length  of 
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time  was  the  proximate  cause  of  the  injury,  and  that  it  was  not  er- 
ror to  give  the  instructions. 

Intervening  Agency.— In  such  case,  the  fact  that  between  the 
wrongful  act  of  the  company  and  the  injury  complained  of  there 
was  an  intervening-  cause,  is  not  sufficient  to  defeat  a  recovery.  An 
intervening  agency  does  not  always  shield  the  wrong-doer  from  re- 
sponsibility, where  the  injury  flows  from  his  wrongful  act.  Bill- 
man  V,  Indianapolis,  etc..  R.  Co.,  76  Ind.  166;  6  Am.  &  Eng.  R.  Cas. 
41.  Approvinp^,  Scott  v.  Shepherd,  2  W.  Bl.  892;  Clark  v.  Chambers, 
3  Q.  B.  Div.  327.  Disapproving^  Pennsylvania  R.  Co.  v.  Kerr,  62 
Pa.  St.  353;  Ryan  v.  New  York  Cent.  R.  Co.,  35  N.  Y.  210.  Review- 
ing, Thomas  v,  Winchester,  6  N.  Y.  397;  Ricker  v.  Freeman,  50  N. 
H.  420;  Griggs  v,  Fleckenstein,  14  Minn.  81;  Weick  v.  Lander,  75111. 
93;  Powell  v,  Deveney,  3  Cush.  (Mass.)  300;  McDonald  v,  Snelling,  14 
Allen  (Mass.)  290;  I^ane  v,  Atlantic  Works,  111  Mass.  136;  Vanden- 
burgh  v.  Truax,  4  Den.  (N.  Y.)  464;  Webb  v,  Rome,  etc.,  R.  Co.,  49 
N.  Y.  420;  Wasmer  v,  Delaware,  etc.,  R.  Co.,  80  N.  Y.  212.  Approved 
in  Martin  v.  New  York,  etc.,  R.  Co.,  62  Conn.  331. 

Examples. — In  Georgia  Southern,  etc.,  R.  Co.,  v,  Williams,  93  Ga. 
253,  60  Am.  &  Eng.  R.  Cas.  668,  it  was  held  that  where  a  mule  at- 
tached to  a  wagon  being  driven  along  a  public  road  in  the  direc- 
tion of  a  railroad  crossing  ran  away,  reached  the  crossing,  and, 
finding  the  same  obstructed  by  a  passing  train,  swerved  aside,  and 
ran  parallel  with  the  railroad  for  150  yards,  and  getting  ahead  of 
the  train,  attempted  to  cross  in  front  of  it  at  a  private  crossing,  and 
the  driver  was  killed  by  the  train  colliding  with  the  wagon,  there 
was  no  cause  of  action  for  the  homicide,  notwithstanding  the  ser- 
vants of  the  company  violated  the  statute  in  running  too  fast  upon 
and  in  approaching,  the  public  crossing,  and  in  not  blowing  the 
whistle,  as  required  by  the  statute;  this  violation  not  being  the 
proximate  cause  of  the  injury,  it  appearing  by  the  evidence  that 
those  in  charge  of  the  train  did  all  they  could  to  stop  after  they 
discovered  the  mule  was  in  the  act  of  running  away. 

Negligently  and  wantonly  sounding  a  steam  whistle,  so  that 
horses  lawfully  near  are  caused  to  run  off  and  inflict  an  injury, 
renders  a  railroad  company  liable  to  the  one  injured  by  intervening 
agency.  Facts  showing  a  necessity,  or  a  reasonable  excuse,  for 
the  use  of  the  whistle  render  a  different  rule  applicable.  Billman 
z/.  Indianapolis,  etc.,  R.  Co.,  76  Ind.  166;  6.  Am.  &  Eng.  R.  Cas.  41. 

Repairing  Crossing. — In  St.  Louis,  etc.„R.  Co.  z/,  Roberts,  56  Ark. 
387,  it  was  held  that  where  all  the  evidence  shows  that  the  proxi- 
mate cause  of  the  injury  was  the  frightening  of  a  team,  an  instruct- 
ion which  allowed  the  plaintiff  to  recover,  if  the  jury  found  that 
there  was  negligence  in  repairing  the  crossing,  although  they  were 
unable  to  find  that  there  was  any  negligence  in  frightening  the 
team,  was  reversible  and  error. 

3.  Contributory  Negligence. — The  contributory  negligence  of  the 
plaintiff  in  undertaking  to  drive  in  the  neighborhood  of  a  railroad, 
an  untamed  or  vicious  horse,  or  one  easily  frightened  by  a  passing 
train,  or  in  driving  his  horse  unnecessarily  into  a  place  of  danger, 
will  preclude  recovery,  even  though  the  company  may  have  been 
guilty  of  negligence.  I^ouisville,  etc.,  R.  Co.  v.  Pritchard,  131  Ind* 
564;  Murdock  v,  Warwick,  4  Gray  (Mass.)  '178;  Bliss  v.  Wilbraham, 
8  Allen  (Mass.)  564;  Whitney  v.  Maine  Cent.  R.  Co.,  69  Me.  208;  Chi- 
cago, etc.,  R.  Co.  V,  Clark,  2  111.  App.  116;  Goldstein  v,  Chicago,  etc., 
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R.  Co.,  46  Wis.  404;  Philadelphia,  etc.,  R.  Co.  v,  Sting-er,  78  Pa.  St. 
219. 

Except  in  very  clear  cases,  the  plaintiff  in  an  action  brought  to 
recover  damages  for  negligently  frightening  a  horse  should  not 
be  non-suited  for  contributory  negligence.  Borst  v,  Lrake  Shore, 
etc.,  R.  Co.,  4  Hun  (N.  Y.)  346,  affirmed,  66  N.  Y.  639. 

Application  of  Rule  Requiring  Passenger  to  Look  and  Listen. — In 
McCullough  z/.  Minneapolis,  etc.,  R.  Co.  (Mich.  1894),  59  N.  W.  Rep. 
618,  it  was  held  that  the  rule,  requiring  persons  about  to  cross  rail- 
road tracks  to  look  and  listen  before  attempting  the  crossing, 
does  not  apply  in  cases  where  the  driver  is  at  a  distance  from  the 
track,  and  the  injury  complained  of  results  from  the  fright  of  the 
horse.  The  court  said:  **There  is  a  difference  between  the  risks  at- 
tendant upon  the  upsetting  of  a  vehicle  and  those  involved  in  a  rail- 
way collision.  The  latter  always  occurs  if  the  traveller  is  on  the 
track  at  the  right  time,  and  the  results  are  so  uniformly  disastrous 
to  those  who  venture,  as  to  leave  no  room  for  a  difference  of  opinion 
about  the  propriety  of  taking  any  chances.  In  the  other  case,  there 
is  more  room  for  a  difference  of  opinion.  First,  the  consequences 
are  not  usually  so  serious.  Much  depends  upon  the  disposition  and 
character  of  the  horse,  and  the  proficiency  of  the  driver,  while  the 
width  and  condition  of  the  highway  are  matters  to  be  considered.** 
60  Am.  &  Eng.  R.  Cas.  667. 

Attempt  to  Escape  from  Danger — Error  of  Judgment. — In  Pitts- 
burgh, etc.,  R.  Co.  V,  Burton,  139  Ind.  357,  60  Am.  &  Eng.  R.  Cas. 
667,  the  evidence  was  to  the  effect  that  the  deceased,  after  passing  a 
box  car  which  obstructed  his  view  of  approaching  trains,  saw  a 
train  coming  at  the  rate  of  45  or  50  miles  an  hour,  his  team  then  be- 
ing about  10  feet  from  the  track;  that  the  horses  became  frightened, 
and,  in  great  haste,  he  pulled  them  and  struck  them  in  an  attempt 
to  get  off  the  track,  instead  of  turning  in  another  direction  by  which 
he  could  have  escaped,  and  was  struck  by  the  approaching  engine; 
and  it  was  held  that,  in  view  of  the  imminent  danger  which  the  de- 
ceased was  exposed  to,  and  his  consequent  lack  of  time  for  reflec- 
tion, he  was  not  chargeable  with  contributory  negligence. 

Hand  Car. — Knowledge  that  there  is  some  danger  in  attempting  to 
ride  along  a  highway  on  an  embankment  thrown  up  by  a  railroad 
company — which  has  failed  to  restore  the  highway  to  its  proper 
condition — will  not  preclude, a  recovery  for  injuries  sustained  in 
consequence  of  the  fright  of  a  horse  occasioned  by  the  running  of  a 
hand  car,  where  the  traveler  was  using  the  only  highway  which  led  to 
or  from  his  home ;  nor  was  plaintiff  bound  to  use  more  than  ordi- 
nary care.     Evansville,  etc.,  R.  Co.,  v.  Crist,  116  Ind.  446. 

The  fact  that  a  plaintiff,  who  was  injured  by  a  horse  shying  at  a 
hand  car,  knew  that  the  hand  car  was  in  the  road,  is  not  con- 
clusive of  contributory  negligence.  Ohio,  etc.,  R.  Co.,  v,  Trow- 
bridge, 126  Ind.  391,  45  Am.  &.  Eng.  R.  Cas.  200. 

Infant. — The  fact  that  plaintiff  was  an  infant  and  was  driving  the 
horses  does  not  establish  contributory  negligence.  Louisville,  etc., 
R»  Co.,  V,  Pritchard,  131  Ind.  564. 

For  Jury. — Contributory  negligence  is  for  the  jury.     Kalembach 
V.  Michigan  Cent.  R.  Co.,  87  Mich.  509,  SO  Am.  &  Eng.  R.  Cas.  15 ; 
Borst  V,  I^ake  Shore,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  346,  66  N.  Y.  639. 

Consent  of  Defendant's  Servant. — Plaintiff,  in  approaching  a  cross- 
ing with  a  horse  and  wagon,   asked  defendants'   servants   if  she 
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might  cross,  and  one  of  them  replied  that  she  mig"ht;  while  she  was 
crossing-  steam  was  let  oflf,  and  the  horse  became  frightened.  It  was 
held  that  there  was  clearly  no  evidence  of  contributory  negligence, 
as  ever)'  precaution  was  used  in  crossing.  Stott  v.  Grand  Trunk  R. 
Co.,  24  U.  C.  C.  P.  347.     See  supra  Flagman, 

Horse  Left  Unhitched. — Where  a  horse  is  left  unhitched  by  its 
owner,  and,  becoming  frightened  by  the  noise  of  a  train,  runs  away, 
causing  an  injury,  it  seems  that  the  question  whether  the  owner  has 
not  been  guilty  of  such  contributory  negligence  in  leaving  him  un- 
hitched, as  to  preclude  recovery,  is  for  the  jury.  Southworth  v.  Old 
Colony,  etc.,  R.  Co.,  105  Mass.  342;  Device  v.  Southern  Pac.  R.  Co., 
50  Cal.  383. 

But  in  one  case  it  has  been  held  that  such  conduct  does  not  amount 
to  contributory  negligence  unless  the  horse  was  a  restive  and  vi- 
cious one.     Albert  v,  Bleecker  St.  R.  Co.,  2  Daly  (N.  Y.)  389. 

Hitching. — And  a  person  who  has  tied  his  team  to  a  hitching  pos 
near  the  railroad  cannot  cls^im  damages  for  injuries  to  his  horses 
caused  by  their  being  frightened  by  an  approaching  train,  which 
failed  to  give  the  statutory  signals;  the  company  owed  the  plaint- 
iff no  duty  under  such  circumstances.  St.  Louis,  etc.,  R.  Co.  v, 
Payne,  29  Kan.  166,  13  Am.  &  Eng.  R.  Cas.  632. 

Vicious  Horses. — Horses  are  not  to  be  considered  vicious  and  un- 
controllable because  they  shied  at  standing  cars,  and  were  momen- 
tarily beyond  the  control  of  the  driver.  Peterson  v.  Chicago,  etc., 
R  Co.,  64  Mich.  621. 

One  driving  an  unbroken  or  vicious  horse,  or  one  easily  fright- 
ened by  a  locomotive,  along  a  public  road  running  side  by  side  with 
a  railroad,  does  so  at  his  peril.  Philadelphia,  etc.,  R.  Co.  v.  Stinger, 
78  Pa.  St.  220. 

Contributory  Negligence  in  Driving  Across  Track  with  Team 
Easily  Frightened.— In  Kalbus  v.  Abbot,  77  Wis.  621,  45  Am.  &  Eng. 
R.  Cas.  206,  it  was  held  that  the  mere  fact  that  the  team  driven  by 
plaintiff  had  once  before  run  away  and  was  easily  frightened,  did 
not  constitute  contributory  negligence  on  plaintiff's  part,  unless  the 
disposition  of  the  team  was  such  that  a  person  of  ordinary  prudence 
would  not  have  attempted  to  drive  it  across  the  track  at  that  time. 

Same — "Young  and  Scarey"  Mule. — In  Gilmore  v.  Cape  Fear, 
etc.,  R.  Co.,  lis  N.  Car.  657,  it  appeared  that  plaintiff,  who  was 
driving  a  mule,  when  60  steps  from  the  crossing  saw  a  train  ap- 
proaching ;  that  he  left  his  wagon  and  took  the  mule  by  the  head, 
but  by  reason  of  the  noise  made  by  the  engine,  the  mule  became 
unmanageable  and  caused  the  injuries  complained  of.  It  further 
appeared  that  the  mule  was  "young  and  scarey,"  and  it  was  held 
that  the  question  as  to  whether  or  not  plaintiff  was  negligent  in 
not  stopping  sooner  to  look  for  the  train,  was  for  the  jury.  60  Am 
&  Eng.  R.  Cas.  666. 

Same. — If  a  driver  knows  that  his  horses  are  liable  to  become 
frightened  at  the  cars,  he  is  liable  for  contributory  negligence 
where  he  drives  up  to  a  depot  to  unload  there,  and  his  horses  take 
fright  at  a  passing  train,  though  he  was  invited  by  an  agent  who 
was  ignorant  of  the  fact  that  his  horses  were  easily  frightened. 
So  in  Union  Pac.  R.  Co.  v,  Hutchinson,  39  Kan.  485. 

So  one  who  has  knowledge  of  the  fractious  disposition  of  a  horse 
cannot  recover  where  he  drives  it  within  a  few  feet  of  a  moving 
locomotive,  from  which  steam  is  escaping.  Mahan  v,  Clee,  87 
Mich.  161. 
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Examples. — It  was  held  that  a  person  knowing-  and  apprehending- 
the  danger  of  his  horses  running  away,  cannot  recover  where  he 
undertakes  to  drive  a  team  across  a  railroad  in  front  of  an  engine 
which  is  making  the  usual  noises  by  escaping  steam.  So  if  the 
driver  disregard  signals,  he  cannot  recover.  McCain  v.  Louisville, 
etc.,  R.  Co.  (Ky.,  1892),  18  S.  W.  Rep.  537. 

In  Flagg  V,  Chicago,  etc.,  Grand  Trunk  Junction  R.  Co.,  %  Mich. 
30,  56  Am.  &  Eng.  R.  Cas.  317,  it  was  held  that  the  driver  of  a  four- 
year-old  colt,  who  tried  to  hold  him  by  the  head  after  he  has 
become  restless  and  frightened  by  the  noise  of  an  approaching 
train,  instead  of  driving  away  over  a  smooth  driveway  and  thus 
avoiding  the  threatened  danger,  was  guilty  of  negligence. 

So  where  the  driver  has  crossed  the  track  and,  knowing  that  his 
team  is  afraid  of  the  engine,  voluntarily  stops,  he  is  guilty  of  con- 
tributory negligence  where  his  horse  is  frightened  by  the  em- 
ployees' giving  the  usual  signals.  Hargis  v,  St.  L^ouis,  etc.,  R.  Co., 
75  Tex.  19,  45  Am.  &  Eng.  R.  Cas.  205. 

In  Gulf,  etc.,  R.  Co.  v.  Box,  81  Tex.  670,  the  court  instructed  the 
jury  that  "the  law  devolved  upon  the  plaintiif  the  duty  of  exercis- 
ing such  ordinary  care  in  approaching  said  railway  with  his  fam- 
ily, team  and  cattle,  as  would  be  used  by  a  prudent  person  under 
the  circumstances,  and  if  from  the  evidence  you  believe  he  failed 
to  exercise  such  care,  and  that  thereby  he  contributed  to  a  runaway 
of  said  team,  then  the  plaintiff  would  be  guilty  of  what  is  known  in 
law  as  contributory  negligence,  and  if  you  so  find,  you  will  find  a 
verdict  for  the  defendant,  although  you  may  also  believe  that  de- 
fendant's employees  blew  the  whistle  negligently  and  wantonly.** 

In  Hargis  v.  St.  I^ouis,  etc.,  R.  Co.,  75  Tex.  19,  45  Am.  &  Eng.  R. 
Cas.  205,  it  appeared  that  plaintiff,  riding  in  a  wagon  drawn  by 
two  mules,  approached  a  crossing  on  defendant's  road  near  its  de- 
pot and  discovered  a  freight  train,  with  its  engine  near  the  cross- 
ing, standing  on  the  track.  The  plaintiff's  mules  became  fright- 
ened at  the  engine  and  unmanageable.  The  plaintiff  then  alighted 
from  the  wagon  and  drove  them  across  the  track  on  foot.  Having 
passed  the  crossing,  he  halted  his  team  very  near  it  and,  while  in 
the  act  of  mounting  his  wagon,  the  whistle  of  the  engine  was  blown, 
causing  the  mules  to  run  away.  The  plaintiff  became  entangled  in 
the  lines,  was  drawn  a  considerable  distance,  and  received  the 
injuries  of  which  he  complains.  Heldy  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  was  not  entitled  to  recover. 

In  an  action  for  injuries  alleged  to  have  been  caused  by  defend- 
ant's negligence  in  leaving  a  narrow  passageway  between  its  depot 
and  a  canal  undefended  by  any  railing  along  the  canal,  such  pass- 
ageway being  the  only  way  of  access  for  teams  delivering  or  re- 
ceiving freight  at  said  depot  and  being  so  narrow  as  to  leave  hardly 
sufficient  room  for  two  wagons  going  in  opposite  directions  to  pass 
each  other  without  forcing  the  outer  one  into  the  canal,  the  com- 
plaint showed  that  plaintiff,  with  knowledge  of  the  danger, 
voluntarily  attempted  to  drive  his  wagon,  loaded  with  goods,  along 
the  canal  side  of  such  passageway,  and  past  another  wagon  thereon, 
and  in  so  doing  met  the  injury  complained  of,  from  his  horse  be- 
coming frightened  and  backing  into  the  canal.  Heldy  that  these 
averments  showed  contributory  negligence.  Goldstein  v,  Chicago, 
etc.,  R.  Co.,  46  Wis.  404,  21  Am.  Ry.  Rep.  391.  Followed  in  Eisen- 
berg  V,  Missouri  Pac.  R.  Co.,  33  Mo.  App.  85. 
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A  car  standing  upon  a  switch  track  in  a  hig-hway  close  to,  but  not 
obstructing-  the  traveled  part  of  the  road,  could  be  seen  for  a  con- 
siderable distance  by  persons  along  the  highway.  The  plaintiff 
who  was  on  top  of  a  loaded  sleigh  attempted  to  pass  the  car,  the 
horses  shied  suddenly  at  the  sight  of  the  car,  and  threw  the  sleigh 
with  its  load  off  the  grade,  thereby  injuring  the  plaintiff.  It  was 
held  that  these  facts  did  not  conclusively  show  negligence  on  the 
part  of  the  plaintiff.  Bussian  v,  Milwaukee,  etc.,  R.  Co.,  56  Wis. 
325,  10  Am.  &  Eng.  R.  Cas.  716. 

Plaintiff  was  driving  a  wagon  at  a  slow  trot  towards  a  railroad 
crossing.  Upon  approaching  the  track  the  horses  were  frightened 
by  the  passage  of  the  locomotive  and  ran  away,  throwing  him  out 
of  the  wagon  and  seriously  injuring  him.  It  appeared  from  plaint- 
iff's evidence  that  the  street  was  built  up  on  each  side  and  lined 
with  piles  of  lumber  in  such  a  manner  that  a  train  upon  the  track 
could  not  be  seen  until  plaintiff  approached  very  near  to  it,  and  that 
the  engine  bell  was  not  rung  as  required  by  statute.  It  was  held 
that  the  evidence  did  not  show  contributory  negligence  on  the  part 
of  the  plaintiff,  such  as  would  justify  a  non-suit  or  a  reversal. 
Strong  V,  Sacramento,  etc.,  R.  Co.,  61  Cal.  326.,  8  Am.  &  Eng.  R. 
Cas.  273. 

But  it  is  contributory  negligence  precluding  recovery  for  a  person 
in  charge  of  a  horse  to  attempt  to  take  it  across  a  track  in  front  of 
a  stationary  engine  emitting  steam,  after  it  has  become  frightened. 
I^ouisville,  etc.,  R.  Co.  v,  Schmidt,  81  Ind.  264,  8  Am.  &  Eng.  R. 
Cas.  248 ;  Union  Pac.  R.  Co.  z/.  Hutchinson,  39  Kan.  485. 

A  company  agreed  to  construct  a  proper  crossing  on  plaintiff's 
farm,  but  with  knowledge  that  it  had  failed  to  do  so,  he  undertook 
to  drive  a  team  across  hitched  to  a  wagon  with  a  rack  on  it,  which 
slipped  forward  and  struck  the  horses,  causing  them  to  take  fright 
and  run  away.  Heldy  that  he  could  not  recover.  Artman  v,  Kan- 
sas Central  R.  Co.,  22  Kan.  296. 

Plaintiff  undertook  to  drive  over  a  highway,  knowing  that  certain 
cars  were  off  the  track  near  the  highway  and  that  a  neighbor's 
horse  had  previously  been  frightened  by  them.  It  appeared  that 
he  could  have  avoided  the  cars  by  driving  a  short  distance  through 
his  own  field.  Held,  that  he  was  guilty  of  contributory  negligence, 
and  could  not  recover  for  injuries  received  by  his  horse  taking 
fright.     Pittsburg  Southern  R.  Co.  v,  Taylor,  104  Pa.  St.  306. 

4.  Questions  of  Law  and  Facts. — Whether  the  sounding  of  the 
whistle  by  a  locomotive  engineer,  whereby  the  plaintiff's  horse  was 
frightened,  was  an  act  of  negligence,  whether  the  escape  of  steam 
or  an  obstruction  of  the  highway  was  negligence,  and  whether  due 
care  was  used  by  both  parties  to  preyent  injury,  are  questions  for 
the  jury.  Walker  v,  Boston,  etc.,  R.  Co.,  64  N.  H.  414 ;  Peterson  v. 
Chicago,  etc.,  R.  Co.,  64  Mich.  621 ;  Hill  v»  Portland,  etc.,  R.  Co.,  55 
Me.  438;  Pennsylvania,  etc.,  R.  Co.  v,  Barnett,  59  Pa.  St.  259; 
Tinker  v.  New  York,  etc.,  R.  Co.,  71  Hun  (N.  Y.)  431 ;  Pennsylvania 
R.  Co.  V,  Horst,  110  Pa.  St.  226;  Dugan  v,  St.  Paul,  etc.,  R.  Co.,  43 
Minn.  414  ;  Presby  v.  Grand  Trunk  R.  Co.,  66  N.  H.  615,  49  Am.  & 
Eng.  R.  Cas.  317. 

Whether  or  not  it  is  the  duty  of  a  railroad  to  warn  travelers  of 
the  danger  of  passing  a  crossing  when  a  locomotive  emitting  steam 
is  standing  near,  is  a  question  of  fact  for  the  jury.  I^ewis  v.  East- 
ern R.  Co.,  60  N.  H.  187. 
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In  Hudson  v.  L<ouisville,  etc.,  R.  Co.,  14  Bush  (Ky.)  303,  it  was 
held  that  whether  there  was  neg-lig^ence  in  the  failure  to  give  warn- 
ing* of  the  approach  of  a  train  which  frightened  a  horse  upon  an 
adjacent  turnpike,  was  a  question  for  the  jury. 

Contributory  negligence  is  for  the  jury.  Kalembach  v,  Michigan 
Cent.  R.  Co.,  87  Mich.  509 ;  50  Am.  &  Eng.  R.  Cas.  15 ;  Borst  z/.  Lake 
Shore,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  346,  66  N.  Y.  639. 

Stopping  too  Close  to  Track — Province  of  Jury. — In  McCullough 
V,  Minneapolis,  etc.,  R.  Co.,  101  Mich.  234,  it  appeared  that  plaintifiF 
drove  his  horse  at  a  walk  to  within  45  feet  of  the  track,  stopping  to 
look  and  listen;  that  a  passing  train  frightened  the  horse,  whereby 
the  injury  complained  of  was  sustained,  and  it  was  held  that  the 
question  of  negligence  in  not  stopping  before  reaching  the  point  by 
which  the  stoppage  was  made,  was  for  the  jury.  60  Am.  &  Eng.  R. 
Cas.  666. 

Judicial  Notice. — Judicial  notice  will  be  taken  that  box  car  at 
highway  crossing  is  not  per  se  a  frightful  object  to  horses;  question 
is  not  for  jury.  Gilbert  v,  Flint,  etc.,  R.  Co.,  51  Mich.  488,  15  Am. 
&  Eng.  R.  Cas.  491;  compare  Peterson  v.  Chicago,  etc.,  R.  Co.,  64 
Mich.  621. 

Evidence  that  Horse  was  Frightened  as  Invasion  of  Province  of 
Jury. — In  McCullough  v,  Minneapolis,  etc.,  R.  Co.,  101  Mich.  234,  it 
was  held  that  the  admission  of  testimony  by  the  driver  of  a  horse 
that  it  was  frightened  by  a  train,  was  not  reversible  error,  on  the 
ground  that  the  question  was  for  the  jury,  and  that  the  evidence  in- 
volved a  conclusion.  Citing  Geveke  v.  Grand  Rapids,  etc.,  R.  Co., 
57  Mich.  689,  22  Am.  &  Eng.  R.  Cas.  551,  60  Am.  &  Eng.  R.  Cas.  666. 

5.  Pleading. — Where  a  party  does  not  allege,  in  his  complaint, 
that  the  blowing  of  the  whistle  was  unnecessary,  and,  therefore, 
negligent,  there  can  be  no  recovery  on  proof  that  the  blowing  of 
the  whistle  was  unnecessary.  McCain  v,  lyouisville,  etc.,  R.  Co., 
(Ky.  1892)  18  S.  W.  Rep.  537. 

D  A  complaint  for  damages  caused  by  plaintiff's  horses  taking  fright 
at  cars  alleged  to  have  been  "unlawfully,  carelessly,  and  negligent- 
ly placed  upon  a  public  highway"  is  not  bad  on  demurrer  for  failing 
to  allege  that  the  cars  were  permitted  to  remain  upon  the  highway 
an  unreasonable  time.  Cleveland,  etc.,  R.  Co.  v,  Wynant,  119  Ind. 
539,  37  Am.  &  Eng.  R.  Cas.  515. 

In  an  action  for  negligently,  wrongfully,  and  unlawfully  blowing 
off  steam  from  an  engine,  whereby  the  plaintiff's  horses  were 
frightened  and  ran  away,  breaking  his  leg,  etc., — held,  that  the 
words  employed  implied  that  steam  was  blown  off  needlessly  and 
unnecessarily,  and  as  no  objection  had  been  made  to  the  petition  by 
demurrer,  it  was  sufficient  after  verdict.  Omaha,  etc.,  R.  Co.  v, 
Clark,  35  Neb.  867,  55  Am.  &  Eng.  R.  Cas.  145.  Distinguishing 
Atchison,  etc.,  R.  Co.  v»  I^ree,  4  Neb.  446. 

Evidence. — In  an  action  against  a  railroad  company  for  frighten- 
ing horses  by  escaping  steam,  it  was  held,  it  is  competent  to  prove 
that  engines  had  frequently  in  the  past,  while  standing  at  or  near 
the  same  place,  blown  off  steam  and  frightened  horses,  and  that  the 
company  was  in  the  habit  of  leaving  its  cars  on  side  tracks  so  as  to 
obstruct  the  view  of  approaching  trains.  Presby  r.  Grand  Trunk 
R.  Co.,  66  N.  H.  615,  49  Am.  &  Eng.  R.  Cas.  317. 

But  where  a  company  is  sued  for  negligently  leaving  box  cars  on 
-a  highway,  causing  the  plaintiff's  horses  to  take  fright,  evidence 
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that  other  horses  had  shied  at  the  cars,  was  held  inadmissible, 
where  there  was  no  evidence  as  to  the  disposition  of  such  horses. 
Cleveland,  etc.,  R.  Co.  v,  Wynant,  114  Ind.  525,  35  Am.  &  Eng-.  R. 
Cas.  328. 

Evidence. — So,  on  the  question  whether  a  locomotive  eng-ine, 
emitting-  steam  and  standing  near  a  highway  crossing,  is  an  object 
dangerous  to  the  public  travel,  as  likely  to  frighten  horses  of  ordi- 
nary gentleness,  evidence  of  other  horses  than  the  plaintiff's  being- 
frightened  by  locomotives  and  cars  passing  near  the  same  crossing, 
is  not  admissible.     Lrewis  v.  Eastern  R.  Co.,  60  N.  H.  187. 

In  the  trial  of  an  action  for  personal  injury  to  the  plaintiff,  caused 
by  being  thrown  from  his  carriage  in  consequence  of  his  horse  be- 
coming frightened  at  the  sound  of  a  locomotive  whistle  at  a  rail- 
road crossing  near  a  station,  it  is  competent  for  the  plaintiff  to  show 
that  the  sound  of  the  whistle  produced  a  similar  effect  upon  other 
horses  at  the  same  time  and  place;  also  to  show  the  usual  effect  of 
that  whistle,  at  the  same  place,  on  ordinary  horses.  It  is  not  com- 
petent for  the  corporation  to  ask  a  witness,  acquainted  with  the 
practice  of  railroads  generally  and  who  had  had  charge  of  another 
railroad  for  sixteen  years,  whether  or  not,  in  his  opinion,  the  sig- 
nals in  question  were  "reasonable  or  unreasonable,"  "prudent  or 
extraordinary;"  or  whether  or  not  similar  signals  were  given  by 
other  railroad  corporations.  Hill  v.  Portland,  etc.,  R.  Co.,  55  Me.  439. 

In  an  action  against  a  railroad  company  to  recover  damages  sus- 
tained by  reason  of  the  plaintiff's  horse  taking  fright  at  an  ob- 
struction, evidence  that  the  company  delayed  to  remove  the 
obstruction  subsequently  to  the  injury  is  irrelevant  and  inadmissi- 
ble.    Pittsburg  Southern  R.  Co.  v,  Taylor,  104  Pa.St.  306. 

A  man  who  was  in  the  wagon  crossing  track  when  steam  was  sud- 
denly let  off  from  engine,  may  testify  as  to  what  in  his  opinion 
frightened  horses.  Geveke  v.  Grand  Rapids,  etc.,  R.  Co.,  57  Mich. 
589,  22  Am.  &  Eng.  R.  Cas.  551. 

Instructions. — There  being  no  direct  evidence  of  the  plaintiff's 
want  of  skill  or  that  the  horse  was  vicious,  and  no  circumstances 
from  which  these  facts  were  fairly  inferable,  it  was  error  to  charge 
the  jury  that  if  they  believed  from  the  evidence  "the  sole  and  real 
cause  of  the  plaintiff's  injury  was  the  wild,  vicious  and  refractory 
disposition  of  the  horse  he  drove  and  the  plaintiff's  inability  to 
control  him,  or  the  plaintiff's  want  of  care  or  skill  in  the  manage- 
ment of  him,  the  plaintiff"  cannot  recover."  Akridge  v,  Atlanta, 
etc.,  R.  Co.,  90  Ga.  233. 

Estoppel — Public  Roads. — Where  a  company  has  for  several  years 
recognized  and  maintained  a  road  crossing  over  its  track,  it  is 
estopped  from  setting  up  a  defense  in  an  action  for  frightening  a 
team,  that  the  road  was  not  a  public  road.  Texas,  etc.,  R.  Co.  v. 
Anderson,  2  Tex.  App.  Civ.  Cas.,  $^203. 

Damages. — The  proper  mode  of  reaching  the  amount  of  injury  to 
the  market  value  of  a  horse  by  becoming  frightened  and  running 
awaj'  without  being  wounded  or  physically  injured,  is  to  prove  the 
habits  of  the  animal  before  the  occurrence  and  circumstances  at- 
tending it,  and  how  the  horse  was  then  and  afterwards  affected  by 
it ;  also  the  description  of  the  horse  and  its  value  prior  to  the  runa- 
way.    Van  Wagoner  z'.  New  York  Cement  Co., 36  Hun  (N.  Y.)  552. 

Interest  cannot  be  allowed  on  the  damages  from  the  date  of  1  he 
accident  to  the  date  of  the  verdict.     Pittsburgh  Southern  R.  Co.  v. 
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Taylor,  104  Pa.  St.  306.   Approved  in  LK)uisville,  etc.,  R.  Co.  v,  Wal- 
lace, 91  Tenn.  35,  49  Am.  &  Eng.  R.  Cas.  490. 

In  an  action  for  injuries  to  the  plaintiff,  caused  by  defendant's, 
servants  blowing  the  whistle  of  the  eng-ine,  at  a  time  and  place,, 
however,  when  and  where  it  was  customary  to  blow  it,  while  too 
near  a  team  of  mules  attached  to  a  wagon  in  which  plaintiff  was 
riding — held^  that  compensatory  damages  only  should  be  given. 
And  the  only  injury  sustained  by  plaintiff  being  a  sprained  ankle, 
from  which,  with  proper  care,  he  would  have  recovered  in  five  or 
six  weeks,  verdict  for  $1,525  was  regarded  as  excessive.  Chicago^ 
etc.,  R.  Co.  V,  Dunn,  52  111.  451. 
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V, 

Keeny. 

[Supreme  Court  of  Georgia,  July  20,  i8g6») 

Car  Fare — Legal  Tender. — A  genuine  silver  coin  of  the  United 
States,  distinguishable  as  such,  though  somewhat  rare,  and  differ- 
ing in  appearance  from  other  coins  of  this  government  of  like  de- 
nomination and  of  later  dates,  is  nevertheless  a  legal  tender  for  car 
fare,  and  a  passenger  ejected  for  refusal  to  make  payment  other- 
wise than  by  tendering  such  a  coin,  is  entitled  to  an  action  for  dam- 
ages. 

Liability  of  Railroad  Company  for  Wrongful  Ejection. — ^That  the 
conductor  declined  to  receive  a  coin  of  this  character  because  he,  in 
good  faith,  believed  it  was  a  counterfeit,  will  not  relieve  the  railroad 
company  from  liability. 

Vindictive  Damages. — There  being  evidence  tending  to  show  that 
in  ejecting  the  passenger,  the  conductor  used  to  him  insulting  lan- 
guage and  was  "very  impolite  and  gruff,"  the  court  was  not  un- 
warranted in  charging  the  jury  upon  the  law  of  vindictive  damages. 

Instructions — Harmless  Error. — Though  the  law  relating  to  the 
extraordinary  care  due  by  railroad  companies  to  passengers  was 
not  involved,  it  does  not  appear  that  alluding  to  it  in  the  charge 
given  to  the  jury  resulted  in  any  injury  to  the  defendant. 

Error  from  city  court  of  Atlanta.     Affirmed. 

The  following"  is  the  official  report : 

Keeny  sued  the  street  railway  for  damag-es,  and  ob- 
tained a  verdict  for  $100.  The  testimony  in  his  behalf 
shows  that  he  boarded  one  of  defendant's  cars,  not  far 

S  (N.  s.)  A.  &  E.  R.  Cas.-— 18 
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from  his  home,  about  4  o'clock  of  an  afternoon  in  Au« 

gust  for  the  purpose  of  riding-  to  his  place 
Cue  stated.         of  business.      Upon  the  conductor  comingf 

to  collect  his  fare,  he  tendered  a  silver  half 
dollar  coined  in  1824,  that  being-  all  the  money  he  had 
about  him,  though  he  had  other  money  at  home.  The 
coin  was  somewhat  rare,  and  of  somewhat  different 
appearance  from  coins  of  the  same  denomination  of 
later  dates.  It  was,  in  fact,  a  genuine  coin  of  the 
United  States  ;  but  the  conductor  pronounced  it  a  coun- 
terfeit, handed  it  back,  and  said,  **You  will  pay  the 
fare,  or  get  off  the  car,  mighty  quick."  Plaintiff  re- 
plied that  was  all  he  had,  and  submitted  the 
i5»i*TJflder.        ^^^^  ^  ^  poHcemau  who  ^vas  on  the  car,  and 

who  examined  it  and  stated  in  the  hearing 
of  the  conductor  that  he  thought  it  was  a  good  half 
dollar.  The  conductor  again  said,  **Pay  the  fare,  or 
get  off  the  car  ;  "  and  plaintiff  replied  as  before,  and 
looked  round,  but  did  not  know  anybody  from  whom 
he  could  borrow  a  nickel.  The  car  passed  the  next 
cross  street,  and  the  conductor  stopped  it  about  the 
center  of  the  block,  and  told  plaintiff  to  get  off  the  car, 
or  pay  his  fare.  Plaintiff  replied  that  he  could  not  do 
it,  and  got  off  and  walked  to  town,  d  distance  of  near- 
ly a  mile.  He  was  aware  that  cars  ran  every  15  min- 
utes, and  another  car  did  pass  him  coming  in  to  town  ; 
but  he  did  not  hail  it  to  get  on,  as  he  was  afraid  he 
would  be  insulted  a  second  time.  The  manner  of 
the  conductor  in  addressing  him  was  very  impolite  and 
gruff.  The  coin  was  in  evidence  before  the  jury. 
Plaintiff  was  corroborated  in  some  degree  by  the  po- 
liceman referred  to.  There  was  very  material  conflict 
between  their  testimony  and  that  of  the  conductor  and 
another  policeman.  xhe  conductor  admitted  having 
rejected  the  coin  because  he  did  not  think  it  was  good, 
but  denied  having  been  impolite,  or  having  ordered* 
plaintiff  to  get  off  the  car,  and  claimed  to  have  intended 
to  let  him  ride  to  town,  etc.  The  court  charged  the 
jury :  **If  you  find  from  the  evidence  in  the  case  that 
the  plaintiff  boarded  defendant's  car,   intending  to  be- 
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come  a  passenger,  he  was  entitled  to  all  the  rights  and 
privileges  of  a  passenger, — ^that  is,  the  defendant  was 
due  him  the  exercise  of  extraordinary  care  ;  and  if  he 
tendered  to  the  conductor  a  genuine  coin  of  the  denom- 
ination as  alleged, — United  States  silver  coin, — in  pay- 
ment of  his  fare,  it  was  the  duty  of  the  conductor  to 
accept  the  coin,  and  transport  him  to  his  destination. 
If  the  coin  presented  was  not  a  genuine  coin, — in  other 
words,  if  it  was  a  counterfeit  coin, — ^the  conductor 
ought  not  to  have  accepted  it,  and  if  the  plaintiff  failed 
to  pay  the  fare  demanded  of  him  he  had  the  right  to 
expel  him  from  the  car.  But  if  the  coin,  as  I  have 
stated,  was  a  genuine  silver  coin  of  the  United  States 
government,  the  conductor  should  have  accepted  it, 
and  returned  to  him  the  change  that  was  proper,  and 
conveyed  him  to  his  destination.  It  is  a  question  of 
fact  to  be  determined  by  you  under  the  testimony  in 
the  case.  The  coin  is  in  evidence,  and  you  have  the 
right  to  inspect  it,  in  passing  upon  that  question." 
This  charge  is  assigned  as  error :  (1)  As  to  the  exer- 
cise of  extraordinary  care  being  due  to 
plaintiff,  because  there  was  no  question  of  KSiSi^Swr. 
carelessness  or  negligence  in  the  case.  (2) 
As  touching  the  tender  of  a  genuine  coin,  inapplicable 
to  the  real  controversy;  for,  if  the  coin  tendered, 
though  genuine,  was  so  rare,  or  of  such  appearance,  as 
to  make  it  doubtful  if  it  was  genuine,  the  conductor 
had  a  right  to  refuse  it,  if  he  really  believed  it  was  not 
genuine.  (3)  Plaintiff  had  no  right  to  tender  a  coin  of 
doubtful  appearance,  and  insist  on  change  for  it,  and 
thereby  claim  the  rights  of  a  passenger.  (4)  He  had 
no  right  to  demand  change  from  the  conductor;  his 
duty  being  to  pay  his  fare  in  the  amount  demanded, 
and  the  conductor  not  being  bound  to  accept  a  coin  of 
different  amount,  and  treat  him  as  a  passenger.  The 
ievidence  in  the  record  does  not  state  what  the  amount 
of  fare  was,  nor  indicate  that  any  question  arose  be- 
tween plaintiff  and  the  conductor  with  regard  to  chang- 
ing the  money.      The  court  charged  the  jury  in  the 
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laiig"uag"e  of  sections  3065  and  3066  of  the  Code,  and 

added:  ''Before  you  can  allow  any  damag-es 
iAitwa7c«np«*7  ^^^  aggravation,  you  must  believe  from  the 
HwMwi!^  evidence  that  there  were  ag-g-ravating*  cir- 

cumstances, either  in  the  act  or  the  inten- 
tion; and  in  passing-  upon  this  question  you  can  take 
into  consideration  the  manner  of  the  conductor,  his 
surrounding"  circumstances  at  the  time,  the  necessity 
for  him  to  act  quickly  and  promptly  as  conductor,  and 
every  other  circumstance  in  the  case  which  may  throw 
lig-ht  upon  the  g-ood  faith  or  bad  faith  of  the  conductor 
in  expelling-  this  passeng-er,  if  you  find  he  expelled 
him."  The  court  then  charg-ed  in  the  langiiag-e  of 
section  3067  of  the  Code,  omitting-  any  reference  to  the 
worldly  circumstances  of  the  parties,  also  omitting-  the 
last  sentence  of  that  section,  and  stating-  that  "the 
amount  of  bad  faith  in  the  transaction,  if  any,  and  all 
the  attendant  facts,  should  be  weig-hed  by  you."     The 

error  assigned  is  that  the  evidence  did  not 
laMgtu  justify  any  charge  which  would  authorize 

vindictive  damages,  or  any  other  than  mere- 
ly compensatory  damages  sufficient  to  carry  the  costs 
against  defendant.  Error  is  further  assigned  upon  the 
refusal  of  the  court  to  charge,  upon  oral  request,  that 
if  the  jury  believed  from  the  evidence  that  the  coin 
offered  by  plaintiff  was  genuine,  and  yet  that  the  con- 
ductor in  good  faith  declined  to  take  it  because  he  be- 
lieved it  counterfeit,  or  not  good  money,  they  should 
give  only  nominal  damages,  if  they  found  for  the 
plaintiff. 

N.  J.  &  T.  A.  Hammond,  for  plaintiff  in  error. 
Simmons  <S:  Corrig'an,  for  defendant  in  'error. 

Per  Curiam.     Judgment  affirmed. 

Atkinson,  J.,  providentially  absent,  and  not  pre- 
siding. 

NOTES. 

Tender  of  Fare — Legal  Tender. — In  Jersey  City,  etc.,  R.  Co.  v,  Mor- 
g-an,  52  N.  J.  L.  60,  40  Am.  &  Eng.  R.  Cas.  675,  it  was  held,  that  a 
g-enuine  silver  coin  worn  smooth  by  use,  not  appreciably  diminished 
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in  weig-ht,  and  distinguishable,  was  legal  tender  for  car  fare,  and  if 
the  passenger  was  ejected  for  refusal  to  make  other  payment,  he 
might  recover. 

Counterfeit  Money. — In  Memphis,  etc.  R.  Co.  v.  Chastine,  54  Miss. 
503,  it  was  held  that  a  carrier  might  eject  a  passenger  who  paid  his 
fare  with  a  counterfeit  bill,  if  he  refused  to  pay  again,  though  he 
acted  innocently  in  passing  the  counterfeit. 

ABSTRACT  OF  RECENT  DECISIONS. 

Injuries  to  Passengers — Evidence. — In  an  action  by  an  Adminis- 
trator to  recover  damages  for  injuries  resulting  in  the  death  of  his 
intestate,  by  the  negligent  derailment  of  a  railroad  train  on  which 
he  was  a  passeng-er;  where  the  appointment  of  the  Administrator  is 
admitted  by  the  pleadings  and  it  devolves  upon  the  plaintiff  in  the 
first  instance  only  to  prove  the  derailment  and  the  injury  of  the 
passenger  thereby,  that  death  occurred  from  the  injury,and  that  the 
deceased  left  a  widow  or  kindred  surviving  him;  it  then  becomes 
incumbent  upon  the  railroad  company,  in  order  to  escape  liability, 
to  show  that  the  derailment  resulted  from  inevitable  accident  and 
something  against  which  no  human  providence  or  foresight  on  the 
part  of  the  company  could  provide.  Atchison  etc.,  R.  Co.  v.  Elder 
(Kan.  18%)  46  Pac.  Rep.  310. 


Noble 

V. 

Atchison,  T.  &  S.  P.  R.  Co.  et.  al* 

{Supreme  Court  of  Oklahoma ,  Sept,  4^  i8g6.) 

Stoppage  at  Stations. — In  the  absence  of  statutory  provision  to 
the  contrary,  a  railroad  company  has  a  right  to  adopt  regxilations 
providing  that  one,  or  a  part  of  its  regular  trains  of  passenger  cars, 
running  regularly  upon  its  road,  shall  not  stop  at  certain  desig-- 
nated  stations  or  places.  And  the  duty  is  imposed  upon  one  pro- 
posing to  travel  as  a  passenger  on  such  road,  to  imform  himself 
whether,  under  the  reg"ulations  of  the  company,  the  train  upon 
which  he  takes  passage,  stops  at  the  station  or  place  to  which  he  is 
g'oing;  and,  in  the  absence  of  such  statutory  provision,  and  such 
regulation  having-  been  made  upon  the  road,  a  passenger  who  holds 
a  ticket  for  a  station  at  which  that  train  does  not  stop,  and  who  is 
unwilling-  to  ride  to  a  station  at  which  the  train  does  stop,  and  to 
pay  for  such  additional  ride,  may,  in  a  proper  manner,  be  removed 
from  such  train. 

Special  Agreement  as  to  Stoppage.— Under  the  fact  shown  in  this 
case,  in  order  to  entitle  the  plaintiff  to  recover  upon  the  ground  that 
he  was  misled  or  misinformed  by  the  agent  of  the  company,  or  that 

♦JVi?/^.— See  2  Rap.  &  Mack's  Digest  393. 
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the  defendants,  by  said  agent,  had  made  a  special  arrangement 
with  him,  by  which  he  had  a  right  to  have  the  train  which  he  en- 
tered, and  upon  which  he  took  passage,  stop  and  let  him  off  at  a. 
station  which  the  regulations  of  the  company  provided  that  that 
train  should  not  stop  at,  it  must  have  been  made  clearly  to  appear 
that  it  was  the  intention  of  the  plaintiff  to  take  the  through  train^ 
from  Galveston  to  Chicago,  which,  by  the  regulations  of  the  com- 
pany, did  not  stop  at  the  station  to  which  he  had  bought  his  ticket, 
and  where  he  intended  to  go,  and  that  it  was  not  his  intention  to 
wait  an  hour  later,  and  take  the  local  train,  which,  under  the  regu- 
lations of  the  company,  did  stop  at  I^awrie,  and  that  at  the  time  the 
agent  of  the  company  knew  that  such  was  the  intention  of  the 
plaintiff  in  error,  and  that  the  agent  consented  to  this  agreement,, 
and  agreed  that  the  regulations  of  the  company  should  be  suspended 
in  order  to  suit  this  proposition  and  purpose  of  the  plaintiff  in  error; 
and  it  must  also  specifically  and  clearly  appear  that  the  plaintiff  in 
error  acted  upon  the  agreement  thus  intentionally  and  knowingly 
made  between  the  agent  of  the  company  and  himself,  and  that  the 
plaintiff  was,  at  the  time,  in  the  exercise  of  due  care  in  making  this. 
agreement. 

Variance  between  Pleading  and  Proof. — Under  our  system  of  code 
pleading,  the  petition  must  state  the  facts  upon  which  the  plaintiff 
relies  for  his  recovery,  and  he  cannot  seek  to  recover  upon  a  peti- 
tion alleging  a  cause  of  action  sounding  in  tort  by  proof  of  a  breach 
of  contract,  express  or  implied. 

Error  to  Logan  county  district  court.     Affirmed. 

Baker  &  De  Bois^  for  plaintiff  in  error. 
Henry  E.  As^^  John  W.  S kartell  andy.  /?.  Cotting-- 
ham,  for  defendants  in  error. 

McAtee,  J.  The  petition  of  the  plaintiff  in  error 
(plaintiff  below)  was  filed  in  the  district  court  of  Logun 
county  on  the  14th  day  of  August,  1894,  and  declared 
that  the  plaintiff  on  the  4th  day  of  August,  1894,  bought 

a  ticket  from  the  ticket  agent  of  the  defend-- 
ant  company  at  Guthrie,  O.  T.,  authorizing 
him,  as  a  passenger,  to  ride  over  the  road  and  in  the 
cars  of  the  defendants  from  the  city  of  Guthrie  ta 
Lawrie,  a  point  upon  said  line  of  railroad,  and  that  as 
such  passenger  the  plaintiff  in  error  entered  the  cars  of 
the  defendants  in  error,  and  took  his  seat  therein  ;  yet 
said  defendant  company,  by  its  agents  and  servants, 
disregarding  its  duty  as  such  common  carriers  of  pass- 
engers, before  the  cars  of  the  said  defendant  company 
had  reached  the  said  town  of  Lawrie,  and  between  the 
city  of  Guthrie  and  the  town  of  Lawrie,  at  a  point  on 
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the  line  of  said  road  where  there  was  no  depot  or  place 
that  had  been  used  for  the  purpose  of  receiving-  and  dis- 
charging- passengers,  stopped  its  train,  and  wrongfully 
and  unlawfully  forced  and  expelled  the  plaintiff  from 
the  cars  of  the  said  defendants,  and  refused  to  the 
plaintiff  permission  to  further  ride  in  the  cars  of  the 
defendant  company,  and  left  the  plaintiff  there  without 
having  completed  his  journey,  whereby  he  was  greatly 
delayed  in  his  business,  and  other  wrongs  then  and 
there  wrongfully,  forcibly,  and  unlawfully  did  to  said 
plaintiff,  to  his  damage  in  the  sum  of  $5,000.  The  de- 
fendants filed  an  answer  of  general  denial,  and,  for  a 
second  defense,  alleged  that  the  train  on  which  the 
plaintiff  took  passage  was  a  through  passenger  train, 
known  as  '*Train  No.  406,"  which,  according  to  the 
rules  and  regulations  of  the  defendants,  was  not  sched- 
uled to  stop  at  the  station  of  Lawrie;  that  the  plaintiff 
was  not  entitled  to  ride  as  a  passenger  from  the  city  of 
Guthrie  to  the  station  of  Lawrie  on  said  train;  that  the 
defendant  company  had  other  good  and  sufficient  trains 
which  ran  between  those  points,  and  which  did  stop  at 
that  station,  one  of  which  left  Guthrie  within  one  hour 
of  the  time  of  departure  of  train  No.  406;  that  the 
plaintiff  was  notified  by  the  conductor  in  charge  of  the 
train,  between  said  stations,  that  he  could  not  get  off  of 
said  train  at  said  station  of  Lawrie,  and  requested  the 
plaintiff  to  pay  25  cents  additional  fare  to  the  station  of 
Mulhall,  the  nearest  station  where  the  train  was  sched- 
uled to  stop,  and  notified  the  plaintiff  that  unless  such 
fare  was  paid  the  said  conductor  would  be  compelled  to 
stop  the  train  and  eject  the  plaintiff  therefrom ;  that  the 
said  plaintiff  refused  to  pay  such  additional  fare,  and 
continued  to  insist  on  having  the  train  stop  at  Lawrie, 
and  remained  upon  the  train,  and  was  a  trespasser 
thereon,  until  the  train  was  stopped  and  plaintiff  re- 
quested to  leave  the  train,  which  he  did,  with  the  as- 
sistance of  the  conductor  and  other  officers,  without 
violence  or  force.  To  this  answer  a  reply  of  general 
denial  was  filed.  The  case  was  tried  on  May  2,  1895, 
to  a  jury,  and  evidence  was  adduced  to  show  that  on 
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the  morning  of  the  4th  of  August,  1894,  the  plaintiff  in 
error  applied  to  the  ticket  agent  at  the  railroad  station 
in  the  city  of  Guthrie  for  a  ticket  to  Lawrie.  It  was 
in  evidence  that  as  soon  as  the  train  came  in  the  plaint- 
iff boarded  it  for  his  point  of  destination,  and  before 
reaching  said  point,  and  between  the  city  of  Guthrie 
and  the  town  of  Lawrie,  the  plaintiff*  in  error  tendered 
his  ticket  to  the  conductor,  who  demanded  his  fare, 
and  was  then,  for  the  first  time,  informed  that  the  train 
was  not  scheduled  to  stop  at  Lawrie,  the  point  of  plaint- 
iff's destination.  The  plaintiff  in  error  declined  to  pay 
additional  fare  to  the  station  of  Mulhall,  the  first  sta- 
tion at  which  that  train  was  scheduled  to  stop,  and 
thereupon  the  conductor  stopped  the  train  and  put  him 
off  about  1  or  1  >^  miles  south  of  Lawrie.  It  was  shown 
by  the  evidence  that  the  train  in  question  was  a  through 
express  train  from  Galveston  to  Chicago ;  that  it  was 
not  scheduled,  by  the  rules  of  the  company,  to  stop  at 
small  stations,  and  that  the  station  of  Lawrie  was 
merely  a  way  station,  of  no  importance,  and  that  there 
were  only  one  or  two  houses  at  that  point ;  and  that 
there  were  kept  in  stock  at  the  time,  by  the  defendant 
company,  printed  folders  containing  full  information 
as  to  the  train  schedule,  for  the  use  of  the  traveling 
public,  which  could  be  had  at  the  ticket  office  upon  ap- 
plication. It  was  shown  that  the  train  in  question  left 
the  station  of  Guthrie  at  5:55  a.  m.,  and  that  there  were 
two  other  trains  in  service  daily  which  stopped  at  said 
station  of  Lawrie,  one  of  which  left  Guthrie  at  7  o'clock 
a.  m.  The  defendant's  office  at  Guthrie  was  open  at 
all  hours  of  the  day  for  the  sale  of  tickets  to  any  point 
or  station.  Upon  the  close  of  the  evidence  the  court, 
on  the  motion  of  the  defendant,  directed  the  jury  to  re- 
turn a  verdict  for  the  defendants,  to  which  the  plaintiff 
in  error  excepted,  and  brings  the  case  here. 

The  petition  states  a  case  in  tort.     In  the  absence  of 
statutory  provisions  to  the  contrary,  a  rail- 
tiwU**^*  '*  ***"     road  company  has  a  right  to  adopt  a  regula- 
tion providing  that  one  of  its  regular  trains 
of  passenger  cars,  or  a  part  of  them,  running  regularly 
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Upon  its  road,  shall  not  stop  at  certain  designated  sta- 
tions. And  the  duty  is  imposed  upon  one  proposing*  to 
travel  as  a  passenger  on  such  road  to  inform  himself 
whether  the  train  upon  which  he  takes  passage  stops 
at  the  station  or  place  to  which  he  is  going,  according 
to  the  regulations  of  the  company.  This  is  well  settled 
in  numerous  cases.  And  in  the  absence  of  such  statu- 
tory provision,  and  such  regulation  having  been  made 
upon  the  road,  a  passenger  who  holds  a  ticket  for  a 
station  at  which  that  train  does  not  stop,  and  who  is 
unwilling  to  ride  to  a'  station  at  which  such  train  does 
stop,  and  to  pay  for  such  additional  ride,  may,  in  the 
proper  manner,  be  removed  from  such  train.  Railroad 
Co.  V.  Bartram,  11  Ohio  St.  457 ;  Railroad  Co.  v. 
Gants,  38  Kan.  617,  34  Am.  &  Eng.  R.  Cas.  290; 
Pennsjdvania  Co.  v.  Wentz,  37  Ohio  St.  337,  3  Am.  & 
Eng.  R.  Cas.  478 ;  Railway  Co.  v.  Applewhite,  52 
Ind.  540 ;  Railway  Co.  v.  Swarthout,  67  Ind.  567 ; 
Railroad  Co.  v.  Randolph,  53  111.  510 ;  Railroad  Co.  v. 
Cameron,  66  Fed.  Rep.  709;  Cheney  z\  Railroad  Co., 
11  Met.  (Mass.)  121.  The  necessary  information  could 
have  been  had  from  the  agent  of  the  defendant  company 
when  the  ticket  was  procured.  It  was  not  shown  that 
the  plaintiff  sought  to  inform  himself,  or  to  make  in- 
quiry, as  to  whether  the  train  upon  which  he  proposed 
to  take  passage  would  stop  at  the  station  of  Lawrie  or 
not,  as  it  was  incumbent  upon  him  to  do. 

It  is,  however,  argued  by  the  plaintiff  in  error,  that 
he  was  misled  or  misinformed  by  the  agent,  or  that  a 
special  agreement  was  made  by  the  defendant  company, 
through  its  agent,  by  which  he  was  to  be  put  off  at  the 
station  of  Lawrie.  This  contention  is  based  upon  the 
evidence,  that:  "I  went  to  the  ticket  window  and  asked 
the  agent  how  long  before  the  north-bound  train  was 
due,  and  he  said,  *Eight  or  ten  minutes.'  Said  I, 
*Will  you  please  let  me  have  a  ticket  for  Lawrie  ?' 
And  that  was  all  the  conversation  that  passed.  He  sold 
me  the  ticket,  and  I  paid  for  it.'*  Upon  this  evidence 
it  is  contended  that,  even  if  the  plaintiff  in  error  has 
not  made  out  a  case  in  tort,  he  is  yet  entitled  to  recover, 
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for  the  reason  that  the  railroad  company,  throug-h  its 
ag"ent,  by  misleading"  and  misinforming  the  plaintiff  in 
error,  waived  its  right  to  carry  the  plaintiff  in  error 
past  the  station  of  Lawrie  without  stopping,  and  its 
regulations  governing  the  running  of  its  trains,  in  con- 
sideration of  the  purchase  money  for  the  ticket  then 
sold,  or  else  that  it  especially  agreed  with  the  plaintiff 
in  error  to  stop  and  let  off  him  at  that  station,  and  that  it  is 
liable  because  of  its  failure  to  keep  such  agreement,  and 

that  it  is  estopped  from  setting  up  its  regu- 
M  to  stopw"*"*  lations  as  a  defense.     In  order  to  sustain  this 

contention,  it  is  necessary  that  it  should 
clearly  appear  in  the  evidence  that  it  was  the  intention 
of  the  plaintiff  to  take  the  through  train  from  Galves- 
ton, then  due  in  8  or  10  minutes,  which,  by  the  regula- 
tions of  the  company,  did  not  stop  at  Lawrie,  and  that 
it  was  not  his  intention  to  wait  from  that  time  (5:55 
a.  m.)  until  7  a.  m.,  an  hour  later,  and  take  the  local 
train,  which,  by  the  regulations  of  the  company,  did 
stop  at  Lawrie,  and  that  at  the  time  the  agent  of  the 
company  knew  that  such  was  the  intention  of  the 
plaintiff  in  error,  and  that  the  said  agent  consented 
to  this  arrangement,  and  that  the  regulations  of 
the  company  should  be  waived  to  suit  this  proposi- 
tion and  purpose  of  the  plaintiff  in  error;  and  it  must 
also  specifically  and  clearly  have  appeared  that  the 
plaintiff  in  error  acted  upon  the  agreement  thus  inten- 
tionally and  knowingly  made  between  the  agent  of  the 
company  and  himself.  It  must  also  have  appeared  that 
the  plaintiff  was  himself  in  the  exercise  of  due  care  in 
making  this  agreement,  and  that  he  had  taken  pains  to 
inform  himself  that  the  through  i)assenger  train  which 
he  did  take,  did  or  did  not,  under  the  regulations  of 
the  company,  stop  at  Lawrie,  and  that  the  agent  of  the 
defendant  company  was  fully  aware  and  knew,  by  what 
transpired  between  them  at  the  time,  that  it  was  the  in- 
tention of  the  plaintiff  in  error  to  take  the  said  through 
passenger  train,  and  that  he  (the  agent)  understood  it 
to  be  agreed  upon  between  them  that  that  train  should 
stop  at  the  station  of    Lawrie.     Owen  v.  Slatter,  26 
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Ala.  547;  Bank  v.  Todd,  47  Conn.  217;  Maxwell  v. 
Bridge  Co.,  46  Mich.  278;  Canning-  v.  Harlan,  50  Mich. 
320;  Gillett  v.  Insurance  Co.,  53  Kan.  108;  Irvin  v^ 
Railway  Co.,  92  111.  110.  The  facts  necessary  to  es- 
tablish the  right  of  recovery  upon  this  hypothesis  do 
not  appear.  The  evidence  does  not  sustain  the  conclu- 
sion sought  for.  And  we  hold,  as  a  matter  of  law,, 
that  there  was  no  evidence  to  go  to  the  jury  upon  the 
proposition  that  any  such  implied  or  special  agreement 
was  made  with  the  agent  as  is  here  contended  for.  And 
if,  indeed,  we  could  hold  otherwise,  and  could  find  that 
the  conversation  had  by  the  plaintiff  in  error  with  the 
ticket  agent  was  evidence  to  go  to  the  jury  to  sustain 
the  proposition  that  an  implied  contract  existed  between 
the  plaintiff  and  defendant,  by  virtue  of  misrepresent 
tations  made  by  the  agent  of  the  defendant,  or  that  a 
special  contract  existed  between  the  parties  by  reason 
of  such  conversation,  yet  such  evidence  was  not  admis- 
sible under  the  petition.  No  allegation  is  made  in  the 
petition  that  the  plaintiff  was  misinformed 
by  the  agent  of  the  defendant,  nor  is  any  JlJjSJJJ  iJj^pJif, 
recovery  sought  upon  the  special  contract 
arising  out  of  an  agreement  alleged  to  have  been  made 
with  the  agent  whereby  the  company's  regulation  should 
be  waived  for  the  benefit  of  the  plaintiff  in  error.  The 
petition  makes  out  a  simple  case  in  tort,  arising  upon 
the  purchase  of  the  ticket  by  the  plaintiff,  for  the  town 
of  Lawrie,  and  his  wrongful  expulsion  from  the  cars 
of  the  defendants,  and  the  injury  suffered  thereby, 
upon  which  allegations,  as  has  been  seen,  the  plaintiff 
is  not  entitled  to  recover.  No  principle  is  better  settled, 
under  the  code  pleading,  than  that  the  petition  must 
state  facts  upon  which  the  plaintiff  relies  for  recovery,, 
and  it  will  not  do  to  seek  to  recover  upon  a  petition 
alleging  a  cause  of  action  sounding  in  tort,  by  proof  of 
the  breach  of  a  contract,  express  or  implied.  Abb.  Tr, 
Brief  PI.  §  1027;  Wilson  v.  Live-Stock  Co.,  153  U.  S. 
39;  De  Bolt  v.  Railroad  Co.,  123  Mo.  496;  Miller  v. 
Hirschberg,  27  Oregon  522;  Wilkinson  v.  Railroad  Co.„ 
35  Fla.  83;  Peay  v.  Salt  Lake  City,  11  Utah  331. 
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The  evidence,  which  was  adduced  for  the  purpose  of 
showing-  that  the  agent  of  the  defendant  had  misled  the 
plaintiflE,  or  had  made  a  special  contract  with  him,  was 
admitted  over  the  objection  and  exception  of  the  defen- 
dant in  error.  Upon  the  motion  of  the  defendant  to  the 
court  to  direct  the  jury  to  return  a  verdict  for  the  de- 
fendant, this  testimony  was  properly  disregarded.  The 
action  of  the  district  court  in  directing  a  verdict  for  the 
defendant  is  approved  and  affirmed. 


Brown 
Benson.* 

{Supreme  Court  of  Georgia y  April  27 ^  i8g6,) 

Fire  Caused  by  Engine — Evidence — Error. — There  being  evidence 
^rom  which  the  jury  mig"ht  have  inferred  that  the  plaintiff's  woods 
were  burned  by  a  fire  orig-inating  from  sparks  which  escaped  from 
a  locomotive  operated  by  a  servant  of  the  defendant,  and  ignited 
straw  and  other  combustible  material  on  the  railroad  right  of  way, 
and  that  the  fire  thus  started  burned  continuously  until  it  reached 
plaintiff's  land,  it  was  error  to  grant  a  nonsuit. 

Error  from  Hart  county  superior  court.    Reversed. 

O,  C,  Brow  71,  J  as,  H.  Skelton,  Jr.,  and  T.  W. 
Kiicker,  for  plaintiff  in  errror. 

A.  G.  McCurry,  for  defendant  in  error. 

Simmons,  C.  J.  Brown  sued  Benson,  receiver  of 
the  Hartwell  Railroad  Company,  alleging-  in  brief  that 
on  April  21,  1894,  he  was  the  owner  and  in  possession 
of  a  certain  tract  of  land  in  Hart  county  ;  that  on  that 
day  while  defendant  was  operating  the  railroad,  by 
reason  of  the  violent  puffing  and  condition  of  a  locomo- 
tive engine  running  thereon,  sparks  were  thrown  out 
of  the  smokestack  into  a  heavy  growth  of  grass,  weeds, 

*iV^/^.— See  5  Rap  &  Mack.  Dig.,  pp.  914,  915,  916,  917,  920. 
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etc.,  which  the  defendant  negligently  permitted  to 
grow  and  accumulate  on  the  railroad  right  of  way, 
whereby  said  grass,  etc.,  were  ignited,  and,  the  wind 
blowing  very  hard,  the  fire  spread  thence  to  the  ad- 
joining lands,  until  it  reached  the  land  of  the  plaintiflF, 
and  burned  over  125  acres  of  his  land,  killing  trees, 
etc.;  that  the  engine  was  defective  and  dangerous,  the 
spark  arrester  being  out  of  order  and  unfit  for  use, 
and  the  engine  throwing  sparks  dangerously,  which 
defendant  knew,  or  could  have  known  by  reasonable 
care,  etc.  At  the  trial  the  plaintiflF  introduced  wit- 
nesses who  testified  that  at  the  time  alleged  a  train  on 
the  Hartwell  Railroad  passed  the  place  where  the  fire 
appeared  to  originate,  and  within  five  or  ten  minutes 
after  the  train  passed,  smoke  rose  up  on  the  railroad 
bed  and  right  of  way ;  that  the  wind  was  blowing 
hard,  and  blew  the  smoke  from  the  smokestack  of  the 
engine  down  on  the  ground  on  the  side  where  the  fire 
originated  ;  that  the  fire  started  in  dead  broom  straw 
on  the  railroad  bed  and  right  of  way,  and  spread  to 
rotten  cross-ties  on  the  edge  of  the  right  of  way,  and 
thence  extended  to  the  plaintiflF's  land,  burning  his 
timber,  etc. ;  that  there  was  no  fire  at  the  point  in  ques- 
tion before  the  train  passed  ;  that  the  engine  was  going 
upgrade,  exhausting  and  throwing  sparks ;  that  the 
smokestack  and  spark  arrester  of  the  engine  were  in  a 
defective  condition  at  the  time,  and  had  a  short  time 
before,  on  diflFerent  occasions,  thrown  out  sparks,  caus- 
ing fires.  There  was  also  evidence  as  to  the  extent  of 
the  pecuniary  damage  sustained  by  the  plaintiflF.  Under 
this  evidence,  we  think  the  court  erred  in  granting  a 
nonsuit.  It  was  argued  that  the  burden  was  upon  the 
plaintiflF  to  show  that  the  fire  originated  from  the  de- 
fendant's locomotive,  and  that  the  evidence  did  not 
show  this,  but  showed  merely  that  it  might  have  come 
from  that  source.  It  was  not  necessary,  however,  that 
the  cause  of  the  fire  should  be  shown  by  direct  evi- 
dence. It  could  be  shown  by  evidence  wholly  circum- 
stantial. The  evidence  in  this  case  showed  a  strong 
probability  that  the  fire  originated  from  the  engine,. 
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and  was  suflBcient  to  authorize  the  submission  of  the 
case  to  the  jury.  See  Railway  Co.  v.  Hesters,  90  Ga. 
11 ;  8  Am.  &  Eng*.  Enc.  Law,  '*Fires  by  Railways," 
p.  7,  and  cases  cited  ;  2  Shear.  &  R.  Neg*.  §675  ;  Smith 
r.  Railway  Co.,  L.  R.  6  C.  P.  14 ;  Fremantle  v.  Rail- 
way Co.,  10  C.  B.  (N.  S.)  89;  Railroad  Co.  v.  Doak, 
52  Pa.  St.  379  ;  Railroad  Co.  v.  Stranahan,  79  Pa.  St. 
405  ;  Kenney  v.  Railroad  Co.,  70  Mo.  243 ;  Karsen  v. 
Railway  Co.,  29  Minn.  12 ;  Woodson  v.  Railway  Co., 
21  Minn.  60;  Railroad  Co.  v.  Shipley,  39  Md.  251. 
The  case  of  Inman  v.  Railroad  Co.,  90  Ga.  663,  relied 
on  by  counsel  for  the  defendant  in  error,  was  very  dif- 
ferent in  its  facts  from  the  present  case.  In  that  case 
it  was  not  shown  that  the  smokestack  or  spark  arrester 
of  the  locomotive  was  defective,  and  it  was  shown  that 
the  fire  was  probably  caused  by  a  cotton-g"in  engine, 
and  that  it  was  very  improbable  that  it  was  caused  by 
an  engine  of  the  railroad  company.  Besides,  that  case 
was  submitted  to  the  jury.     Judgment  reversed. 


Donovan 


V. 

Chicago  &  N.  W.  R.  Co.* 

{Supreme  Court  of  Wisconsin^  May  22,  7896.) 

Harmless  Error. — Error  in  admitting-  evidence  which  is  not  pre- 
judicial and  does  not  affect  the  substantial  rig-hts  of  the  appellant, 
should  be  disregarded  on  appeal. 

Fires  Caused  by  Locomotives — Circumstantial  Evidence. — Where 
a  fire  caused  by  a  locomotive  is  not  traceable  to  any  particular  en- 
g-ine,  it  is  competent  to  prove  the  neg-lig-ence  of  the  railway  com- 
pany by  circumstantial  evidence.  . 

Damages — Proof  of  Value  of  Land. — In  proving-  damages  to  lands 
alleged  to  have  been  occasioned  by  a  fire  set  by  a  locomotive,  there 
is  no  objection  to  proving  what  the  lands  had  previously  produced. 

Evidence — General  Objection. — Where  in  such  an  action  witnesses 
were  permitted  to  testify  what,  in  their  judgment,  was  the  damage 
caused  by  the  fire  to  the  particular  pieces  of   the  land  in  question, 

*Noie,—See  5  Rap.  &  Mack  Digest  851. 
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and  each  time  general  objection  was  made,  and  not  specifically  to 
the  form  of  the  question,  the  overruling  of  such  general  objection  is 
not  error. 

Amendment  of  Pleadings — Error. — Where  by  statute  it  is  provided 
that  no  action  can  be  maintained  against  a  railway  company  for 
damages  to  property  by  fire  from  a  locomotive  unless  notice  thereof 
in  writing  be  given  as  prescribed  by  statute,  it  is  error  in  such  an 
action  to  allow  lands,  as  to  which  no  notice  had  been  given,  to  be 
brought  into  the  case  by  an  amendment  to  the  complaint  which  was 
filed  more  than  a  year  after^the  fire. 

Error  Cured. — Such  error  is  cured  by  the  setting  aside  of  the 
court  of  the  verdict  as  to  all  damages  to  such  part  of  the  land. 

Tort — Excessive  Damages. — In  an  action  of  tort  where  there  is  no 
fixed  legal  rule  of  compensation,  a  court  is  not  at  liberty  to  set  aside 
a  verdict  on  the  ground  that  it  is  excessive,  unless  it  is  so  excessive 
as  to  create  the  belief  that  the  jury  have  been  misled  either  by  pas- 
sion, prejudice,  or  ignorance. 

ApPEAly  from  Brown  county  circuit  court.  Affirmed. 

Wiyikler^    Flanders^    Smithy  Bottum    &    Vz7as,    for 
appellant. 

Greene^  Vroman  &  Fairchild^  for  respondent. 

Cassoday,  C.  J.  At  the  times  mentioned  the  plaint- 
iff was  the  owner  and  in  possession  of  1,172  ax:res  of 
land  in  the  town  of  Suamico,  in  Oconto  county,  and 
some  distance  west  of  these  lands  the  defendant's 
tracks  run  in  a  northerly  and  southerly  direction.  The 
amended  complaint  alleges,  in  effect,  that 
August  7,  1893,  a  fire  was  negligently 
started  by  the  defendant  at  or  near  its  track;  by  coals 
of  fire  and  sparks  escaping  from  the  passing  locomo- 
tives of  the  defendant,  owned  and  operated  by  it,  fall- 
ing upon  the  dry  grass  and  other  combustible  material 
on  the  defendant's  right  of  way  at  a  point  named  ;  and 
from  thence  the  fire  so  set  spread  over  and  upon  the 
premises  of  the  plaintiff  described,  and  destroyed  and 
injured  the  timber,  hay,  grass,  buildings,  aud  fences 
on  the  land  of  the  plaintiff,  to  his  damage  in  the  sum  of 
$8,500 ;  that,  November,  18,  1893,  the  plaintiff  gave  to 
the  defendant  due  notice  in  writing,  signed  by  her  and 
her  attorneys,  stating  the  time  and  place  where  the 
damage  occurred,  and  that  satisfaction  therefor  was 
claimed  of  the  defendant,  as  provided  in  chapter  202, 
Laws  of  1893,  and  demanded  judgment  for  the  sum 
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named.  The  answer  consists  of  admissions  and  de- 
nials. At  the  close  of  the  trial  the  jury  returned  a. 
verdict  to  the  effect  that  they  found  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  $16S 
damag"es  to  the  1 65  acres  of  land  in  question  in  section 
7,  and  lot  4  of  section  6,  and  $3,500  for  damages  to 
the  remaining-  lands  of  the  plaintiff  not  included 
therein.  The  defendant  having  moved  to  set  aside  the 
verdict  and  for  a  new  trial,  upon  the  g^round,  among* 
others,  that  the  damages  were  excessive,  the  court 
g-ranted  the  motion  on  the  g*round  last  stated,  unless 
the  plaintiff,  within  20  days,  should  remit  from  the 
verdict  all  but  $2,500,  and  take  judgment  for  that 
amount.  The  plaintiff  having  so  remitted,  it  was  or- 
dered by  the  court  that  the  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  be,  and  the  same  was  thereby, 
denied ;  and  it  was  further  ordered  that  judgment  be 
entered  in  the  action  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $2,500  damages  and  for  the  costs  and 
disbursements  to  be  taxed.  From  the  judgment  en- 
tered thereon  accordingly,  the  defendant  brings  this. 
appeal. 

1.  We  perceive  no  reversible  error  in  admitting  evi- 
dence tending  to  prove  that  cinders  from  passing  en- 
gines usually  lodge  upon  the  right  of  way ;  nor  that 
during  the  month  of  August,  1893,  there  were  some 
pretty  high  winds,  and  that  the  winds  in  that  section 

of  the  country  were  liable  to  change  sud- 
denly ;  that,  as  a  general  thing,  at  dry  sea- 
sons of  the  year,  there  were  more  south,  southeast,  and 
southwest  winds  than  any  other ;  and  that  when  the 
grass  on  the  right  of  way  was  dry,  fire  was  liable  to 
ignite  therein,  and  smoke  to  rise  therefrom.  Some  of 
such  evidence  may  have  been  immaterial,  and  such  as 
the  jury  and  every  body  of  common  observation  and 
experience  would  know  as  well  as  the  witnesses ;  but 
it  would  seem  to  be  of  such  a  nature  as  not  to  preju- 
dice the  defendant,  nor  affect  its  substantial  rights ; 
and   hence  the  error    n   admitting  the  same,  if  any,. 
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should  be  disregarded.  Rev.  St.  §  2829.  The  fact 
that  cinders  from  passing*  engines  usually 
lodge  upon  the  right  of  way  indicates  the  EtiSe*!?'**^ 
necessity  of  exercising  ordinary  care  in 
keeping  the  right  of  way  free  from  dry  and  combusti- 
ble material.  In  the  case  at  bar  the  fire  was  not  trace- 
able to  any  particular  engine.  Neither  was  it  in  Beggs 
V.  Railroad  Co.,  75  Wis.  444,  43  Am.  &  Eng.  R.  Cas. 
31.  Nevertheless,  we  think  it  was  competent  here,  as 
it  was  there,  to  prove  the  defendant's  negligence  by 
circumstantial  evidence. 

2.  In  proving  damages  we  perceive  no  objection  to 

? roving    what    the   lands   had    previously    produced* 
!^rue,  witnesses  were  permitted  to  testify 
what,  in  their  judgment,  was  the  damage    Jf ¥3M7fUiI. 
caused  by  the  fire  to  the  particular  pieces  of 
the  land  in  question ;  but  the  objection  each  time  was 
general,  and  not  specifically  to  the  form  of  the  ques- 
tion, which  otherwise  might  have  been  cor- 
rected at  the  time.     The  overruling  of  such      SIiHbjJsSi!" 
general  objection  to  such  a  question  is  not 
reversible  error.     Evans  v.   Sprague,  30   Wis.   303 ; 
State  V.  Norton,  46  Wis.  337 ;  Kollock  v.  Parcher,  52 
Wis.  401. 

3.  As  the  law  now  stands,  no  action  can  be  main- 
tained against  a  railway  company  for  damages  to  prop- 
erty by  fire  from  a  locomotive  unless  notice  thereof  in 
writing  be  given,  as  prescribed  by  chapter 

202,  Laws  1893.  It  is  conceded  that  as  to  ^^^^r. 
the  165  acres  of  land  mentioned,  no  such 
notice  was  ever  given.  Those  lands  were  first  brought 
into  the  case  by  an  amendment  to  the  complaint,  Janu- 
ary 2,  1895,  more  than  a  year  after  the  fire.  Error  is 
assigned  because  the  court  allowed  such  an  amend- 
ment, and  also  because  the  court  allowed  proof  of  the 
damage  by  the  fire  to  the  165  acres,  and  also  because 
the  court  refused  to  grant  a  non-suit  as  to  all  claim  for 
damages  to  the  165  acres.     Such  errors,  so  assigned^ 

5  (N.  s.)  A.  &  E.  R.  Cas.— 19 
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were,  however,  each  and  all  eliminated  from  the  case 

Brrtr  Gored  ^^  ^^  court  on  the  motion  for  a  new  trial, 
setting-  aside  the  verdict  as  to  all  damag-es  to 
the  165  acres.  Begg-s  v.  Railroad  Co.,  75  Wis.  444,  43 
Am.  &  Eng".  R.  Cas.  31  ;  Waterman  %\  Railroad  Co., 
82  Wis.  631  632,  52  Am.  &  Eng.  R.  Cas.  592. 

4.  Error  is  assigned  because  the  court  refused  to  set 
aside  the  verdict,  and  grant  a  new  trial.  The  argument 
under  this  head  is  based  upon  the  language  of  the  trial 
judge  in  his  written  opinion  on  the  motion  for  a  new 
trial.  That  opinion  states  that  the  only  reason  urged 
for  the  motion  is  that  the  verdict  is  excessive;  and  coun- 
sel adds  that  it  was  inconsistent  with  the  evidence,  and 
perverse.  The  particular  criticism  of  the  trial  judge 
upon  the  verdict  seems  to  be  to  the  effect  that  the  jury, 
having  apprehended  that  the  court  would  set  aside  their 
verdict  as  to  the  damage  to  the  165  acres,  purposely  as- 
sessed the  damage  to  those  lands  at  only  $1  per  acre, 
■and  then  assessed  the  damages  to  the  other  1,007  acres 
at  about  $3.50  per  acre;  that  the  evidence  seemed  to 
make  the  average  damages  to  the  165  acres  about  $6 
per  acre,  or  $990;  and  the  average  damages  to  the  other 
1,007  acres  about  $5  per  acre,  or  $5,035.  He  then  states 
* 'that  the  verdict  on  its  face  impeaches  its  honesty;" 
that  it  was  '  'doubtful  whether  the  verdict  could  be  sus- 
tained" as  to  the  1,007  acres  standing  alone;  that  if  he 
could  regard  it  as  the  honest,  intelligent  verdict  of  the 
jury,  arrived  at  by  them  upon  an  honest  consideration 
of  the  testimony,  he  might  not  feel  warranted  in  dis- 
turbing it;  but  concludes  that  it  could  not  stand  as  it 
was,  and  then  held  that  the  plaintiff  could  not  recover 
for  any  damages  to  the  165  acres,  and  that  he  would 
allow  the  verdict  to  stand  as  to  the  1,007  acres  only  on 
condition  that  the  plaintiff  should  remit  therefrom 
$1,000,  which  she  did,  and  judgment  was  thereupon 
entered  for  the  balance.  Counsel  contend  that  the 
view  which  the  trial  judge  took  of  the  verdict  left  him 
without  any  discretion  to  allow  the  verdict  to  stand  on 
condition  that  the  plaintiff  would  remit  the  amounts 
specified,  and  gave  to  the  defendant  the  absolute  right 
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to  have  the  verdict  set  aside,  and  for  a  new  trial.  It  is 
to  be  remembered  that  in  an  action  of  tort, 
where  there  is  no  fixed  legal  rule  of  com-  52i^i?**"*'* 
pensation,  a  court  is  not  at  liberty  to  set 
aside  a  verdict  on  the  ground  that  it  is  excessive,  un- 
less it  is  so  excessive  as  to  create  the  belief  that  the 
jury  have  been  misled  either  by  passion,  prejudice,  or 
ignorance.  Corcoran  v.  Harran,  55  Wis.  128,  and 
authorities  there  cited;  Murray  v,  Buell,  74  Wis.  17; 
Heddles  v.  Railway  Co.,  74  Wis.  259,  39  Am.  &  Eng. 
R.  Cas.  645;  Brown  v.  Vannaman,  85  Wis.  456,  55 
N.  W.  183;  Gillan  v.  Railway  Co.,  91  Wis.  633;  3  Sedg-. 
Dam.  (8th  Ed.)  §§  1320-1323.  The  ruling  of  the  trial 
court  on  the  motion  for  a  new  trial  was  fully  justified. 
We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  circuit  court  is  affirmed. 


ABSTRACTS  OF  RKCBNT  DBCISIONS. 

Fires  Caused  by  Engines — Damages. — In  Austin  v,  Chicag-o,  etc., 
R.  Co.  (Wis.  18%),  67  N.  W.  Rep.  1129,  an  action  brought  to  recover 
damag-es  alleged  to  have  been  caused  to  plaintiff  by  fire  negligently 
set  by  the  defendant  railway  company,  it  was  held  that,  even  if  the 
fire  was  caused  by  want  of  ordinary  care  on  the  part  of  defendant, 
still  it  would  not  be  liable  to  answer  for  any  damages  which  the  ex- 
ercise of  ordinary  care  on  the  part  of  plaintiff,  or  of  those  for 
whose  conduct  she  was  responsible,  might  have  prevented.  Mills  z/. 
Chicago,  etc.  R.  Co.,  76  Wis.  422;  Gibbons  v,  Wisconsin  Valley  R.  Co., 
62  Wis.  546. 

Fires  Caused  by  Engines — Negligence. — In  Austin  v.  Chicago,  etc., 
R.  Co.  (Wis.  18%),  67  N.  W.  Rep.  1129,  an  action  brought  to  recover 
damages  alleged  to  have  been  caused  to  plaintiff  by  fire  negligently 
set  by  the  defendant  railway  company,  it  was  held  that  if  actionable 
negligence  on  the  part  of  the  defendant  caused  the  fire  which  spread 
directly  to  the  plaintiff's  land,  and  caused  the  damage  complained 
of,  whether  there  was  ordinary  care  exercised  on  its  part  or  not  to 
quench  such  fire,  does  not  affect  plaintiff's  right  to  recover. 

Same — Irrelevant  Testimony. — In  Louisville,  etc.,  R.  Co.  v.  Miller 
(Ala.  18%),  19  So.  Rep.  989,  an  action  brought  against  a  railroad  com- 
pany for  damages  caused  by  a  fire  alleged  to  have  been  set  by  an 
engine,  it  was  held  error  to  allow  the  plaintiff  to  introduce  general 
testimony  in  reference  to  a  fire  which  had  occurred  ten  or  twelve 
years  before,  which  testimony  did  not  tend  to  show  that  such  fire 
was  in  any  way  related  to,  or  similar  to  the  fire  which  caused  the 
damages  in  suit. 

Fires  by  Engines — Negligence. — In  an  action  against  a  railroad 
company  for  damages  from  fire  alleged  to  have  been  caused  by  the 
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neg-ligpence  of  such  company,  it  was  held  that  the  complaint  aver- 
ring* such  negligence  counts  upon  whatever  neglig'ence  caused  the 
fire,  whether  the  defective  equipment  of  the  eng'ine,  or  the  improper 
condition  of  the  roadway,  and  the  proof  of  neg'ligence  in  either  case 
is  stifficient  for  recovery  of  damag'es.  I^ouisville,  etc.,  R.  Co.  v. 
Miller  (Ala:  1896),  19  So.  Rep.  989. 

Same — Evidence  of  Negligence — Instructions. — In  LK>uisville,  etc.^ 
R.  Co.  V,  Miller  (Ala.  18%),  19  So.  Rep.  989,  it  was  held  that  it  was 
not  error  to  refuse  to  instruct  that:  "The  fact  that,  on  a  dry,  windy 
day  ♦  ♦  ♦  a  fire  was  discovered  upon  the  line  of  the  defendant's 
railroad  shortly  after  the  passag'e  of  a  train  *  *"  ♦,  is  not  of 
itself  evidence  of  negligence  on  the  part  of  the  railroad  company, 
or  that  the  fire  originated  from  sparks,  or  otherwise  from  defend- 
ant's engine." 

Fires  Set  by  Engines — Negligence. — In  an  action  against  a  rail- 
way company  for  damages  caused  by  fire  alleg-ed  to  have  been 
caused  by  defendant  railroad,  it  was  held  that  the  bare  fact  that 
there  was  sufficient  dry  g'rass  allowed  to  remain  on  the  rig-ht  of  way 
for  ignition  and  communication  of  the  fire  to  adjacent  property, 
was  evidence  of  neg'lig'ence  on  the  part  of  the  defendant  in  allowing* 
it  to  be  there  in  such  quantity,  and  that  an  instruction  to  the  con- 
trary was  properly  refused.  I^ouisville,  etc.,  R.  Co.  v.  Miller  (Ala^. 
18%),  19  So.  Rep.  989. 


Davis 

V. 

Fi^oRiDA  Cent.  &  P.  R.  Co. 

(Supreme  Court  of  South  Carolina,  July  28 ,  i8g6.) 

Instruction — Presumption  of  Negligence. — It  is  not  error  to  in- 
struct that,  "the  presumption  of  negligence  arising  from  the  mere 
finding  of  cattle  killed  by  a  railroad,  being  a  rule  of  evidence  show- 
ing negligence,  has  not  been  modified  by  the  fact  of  the  stock  law 

being  in  force,  but is  ^  circumstance  which  the  jury  can  take 

into  consideration'*  in  an  action  to  recover  for  the  alleged  neg-ligent 
killing  of  stock  by  a  railway  company. 

Appeal  from  Hampton  county  common  pleas  circuit 
court.     Affirmed. 

C.  J.  C  Hutson  and  James  W.  Moore y  for  appellant. 
W.  S  Tillinghasty  for  respondent. 

Jones,  J.  This  is  a  suit  for  damages  for  the  negligent 
killing  of  two  mules  by  the  defendant  -  company,  while 
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Davis  V.  Florida  C.  &  P.  R.  Co. 

Operating  a  train  of  cars  in  Hampton  county,  over  the 
South-Bound  Railroad.  The  jury  found  a  verdict  for 
$300.  The  defendant  appeals.  The  only  exception 
pressed  before  this  court  is  as  follows:  "Because  his 
honor  refused  to  charge  the  jury  the  following,  as  re- 
quested by  the  defendant's  attorney:  'That,  where  the 
stock  law  is  in  force,  the  defendant  is  not  required  to 
use  the  same  care  and  caution  as  in  localities  where 
such  law  is  not  in  force.'  "  This  request  was  not  un- 
qualifiedly refused.  His  honor  charged  the  jury  as 
follows:  "I  am  requested  to  instruct  you  that,  where 
the  stock  law  is  in  force,  the  defendant  is  not  required 
to  use  that  same  care  and  caution  as  in  localities  where 
such  law  is  not  in  force.  I  cannot  charge  that  in  the 
language  in  which  it  is  here.  I  charge  you  this:  That, 
as  said  by  the  supreme  court  recently,  that  Banner's 
Case  [4  Rich.  Law,  329],  the  presumption  of  negli- 
gence, the  mere  finding  of  cattle  killed  by  a  railroad 
being  a  rule  of  evidence  showing  negligence,  \}^e,^riina 
facie  defense  of  negligence  has  not  been  modified  by 
the  fact  of  the  stock  law  being  in  force,  but  the  supreme 
court  says  significantly,  that  that  is  a  circumstance 
which  the  jury  can  take  into  consideration.  So  I 
charge  that,  modified  that  way. ' '  The  charge  under 
consideration  is  set  out  in  the  '*case"  as  quoted  above. 
There  seems,  however,  to  have  been  some  mistake  in 
the  hearing,  reporting,  or  printing  of  this  charge. 
Appellant's  counsel,  with  great  fairness,  concede  in 
their  argument  that  the  presiding  judge  charged,  after 
the  preliminary  words  above,  as  follows:  "I  charge 
you  this:  that,  as  said  by  the  supreme  court  recently, 
that  [the  rule  in]  Banner's  Case,  the  presumption  of 
negligence  [arising  from]  the  mere  finding  of  cattle 
killed  by  a  railroad,  being  a  rule  of  evidence  showing 
negligence,  *  *  *  has  not  been  modified  by  the 
fact  of  the  stock  law  being  in  force,  but  the  supreme 
court  says,  significantly,  that  this  is  a  circumstance 
which  the  jury  can  take  into  consideration."  The 
first  part  of  this  charge  is  supported  by  Jones  v.  Rail- 
road Co.,  20  S.  Car.  249,  which  holds  that  the  rule  in 
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Danner's  Case  is  not  affected  by  the  statutes  relatingf 
to  fencing*  stock,  and  the  latter  part  of  the  charg-e  is. 
consistent  with  Molair  v.  Railway  Co.,  29  S.  Car.  160, 
where  Chief  Justice  McIver,  delivering- the  opinion, 
uses  this  languag-e:  '* While  it  is  quite  true  that  the 
[stock]  law  does  not  operate  as  a  license  to  railroad 
companies  to  kill  stock  or  cattle  straying  upon  their 
tracks  passing  through  inclosed  lands,  and  does  not 
exempt  them  from  liability  for  negligently  killing  such 
animals,  yet,  for  the  very  good  reason  suggested  in  the 
Case  of  Simpkins,  20  S.  Car.  258,  it  is  an  element  to 
be  taken  into  account  in  considering  the  question  of 
negligence.*'  The  circuit  judge,  therefore,  while  up- 
holding- the  rule  in  Danner's  Case,  allowed  the  jury  to 
take  into  consideration  the  stock  law  as  a  circumstance 
in  the  determination  of  the  question  of  neglig'ence.  In 
Harley  v.  Railroad  Co.,  31  S.  Car.  152,  where  the  re- 
fusal of  such  a  request  to  charge  was  held  error,  it 
appeared  in  the  evidence  that  the  stock  law  was  in 
force  when  the  cow  was  killed,  which  made  such  charge 
material,  and  the  refusal  to  charge  was  unqualified. 
In  this  case,  so  far  as  the  record  shows,  there  was  no 
evidence  that  the  stock  law  was  in  operation  where  the 
mules  were  killed;  and  the  circuit  judge  practically 
gave  the  defendant  the  benefit  of  the  principle  of  law 
contended  for.  There  was,  therefore,  no  error.  The 
judgment  of  the  circuit  court  is  affirmed. 


NOTES. 

Presumption  of  Negligence  arising  from  Mere  Proof  of  Injury 
to  Stock. — (I.)  Common  Law. — At  common  law,  proof  of  injury  to,  or 
the  mere  killing'  of  stock,  raises  no  presumption  of  neg-ligence,  in- 
dependent of  locality  or  some  other  circumstance  which  shows  that 
the  accident  would  not  have  resulted  if  reasonable  care  had  been 
taken,  or  unless  some  omission  of  duty  is  shown,  as  the  failure  to 
blow  the  whistle,  etc.  Eddy  v,  I^af ayette,  49  Fed.  Rep.  798;  Eddy  v. 
Dulaney,  49  Fed.  Rep.  800;  Pittsburg-h,  etc.,  R.  Co.,  v,  McMillan, 
37  Ohio  St.  554,  7  Am.  &  Eng-.  R.  Cas.  588;  Denver,  etc.,  R.  Co.  v. 
Henderson,  10  Colo.  1,  31  Am.  &  Eng.  R.  Cas.  559;  Savannah,  etc., 
R.  Co.  V,  Geiger,  21  Fla.  697;  Illinois  Cent.  R.  Co.  v.  Reedy,  17  111. 
580;  Indianapolis,  etc.,  R.  Co.  v.  Means,  14  Ind.  30;  Schneir  v,  Chi- 
cago, etc.,  R.  Co.,  40  Iowa  337;  Mobile,  etc.,  R.  Co.  v,  Hudson,  50- 
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Miss.  572;  McKissock  v.  St.  lyouis,  etc.,  R.  Co.,  73  Mo.  456;  Burling-- 
ton,  etc.,  R.  Co.  v',  Wendt,  12  Neb.  76;  Walsh  v.  Virginia,  etc.,  R. 
Co.,  8  Nev.  110;  Atchison,  etc.,  R.  Co.  v.  Walton,  3  N.  Mex.  319; 
Bethje  v,  Houston,  etc.,  R.  Co.,  26  Tex.  604. 

(2.)  The  South  Carolina  Rule. — Where  a  company  is  sued  for  kill- 
ing cattle,  proof  by  plaintiff  that  his  cattle  were  killed  by  a  passen- 
ger train  belonging  to  the  company  while  pasturinjg  on  his  own 
land,  and  of  the  value  of  the  cattle,  makes  out  a  prima  facie  case 
which  will  entitle  him  to  recover,  unless  the  company  rebuts  the 
presumption  of  negligence  by  proof  of  the  particular  circumstances 
or  manner  of  the  killing.  Danner  v.  South  Carolina  R.  Co.,  4  Rich. 
L.  (S.  Car.)  329.  Applied  in  Joyner  v.  South  Carolina  R.  Co.,  26  S. 
Car.  49,  29  Am.  &  %n^.  R.  Cas.  258.  Approved  in  Grorm^in  v.  Pacific 
R.  Co.,  26  Mo.  441;  Walker  v,  Columbia,  etc.,  R.  Co.,  25  S.  Car.  141; 
Bethje  v.  Houston,  etc.,  R.  Co.,  26  Tex.  604.  Disapproved  in  Savan- 
nah, etc.,  R.  Co.  z/.  Geiger,  21  Fla.  669,  29  Am.  &  Eng.  R.  Cas.  274. 
Distinguished  in  Wilson  v,  Wilmington,  etc.,  R.  Co.,  10  Rich.  I^.  (S. 
Car.)  52.  Explained  in  Jones  v,  Columbia,  etc.,  R.  Co.,  20  S.  Car. 
249,  19  Am.  &  Eng.  R.  Cas.  459;  Zeigler  v.  Northeastern  R.  Co.,  5  S. 
Car.  221.  Followed  in  Roof  v.  Charlotte,  etc.,  R.  Co.,  4  S.  Car.  61; 
Galpin  v,  Chicago,  etc.,  R.  Co.,  19  Wis.  604.  Reviewed  but  not  fol- 
lowed in  Atchison,  etc.,  R.  Co.  v.  Walton,  3  N.  Mex.  319.  Reviewed 
in  Northeastern  R.  Co.  v.  Sineath,  8  Rich.  I^.  (S.  Car.)  185;  Fuller  v. 
Port  Royal,  etc.,  R.  Co.,  24  S.  Car.  132. 

Proof  of  ownership  of  stock  by  plaintiff,  and  of  the  killing  by  de- 
fendant, makes  out  a  prima  facie  case,  and  where  the  company  pro- 
duces no  evidence  in  defense  a  nonsuit  should  be  denied.  Joyner  v. 
South  Carolina  R.  Co.,  26  S.  Car.  49,  29  Am.  &  En^.  R.  Cas.  258; 
Roof  V,  Charlotte,  etc.,  R.  Co.,  4  S.  Car.  61.  Applying  Murray  v. 
South  Carolina  R.  Co.,  10  Rich.  L.  (S.  Car.)  227;  Wilson  v,  Wilming- 
ton, etc.,  R.  Co.,  10  Rich.  L.  (S.  Car.)  52.  Following  Danner  v.  South 
Carolina  R.  Co.,  4  Rich.  I^.  (S.  Car.)  329.  Reviewing  New  York,  etc., 
R.  Co.  V.  Skinner,  19  Pa.  St.  298.  Compare  Nashville,  etc.,  R.  Co.  v, 
Fugett,  3  Coldw.  (Tenn.)  402. 

And  this  presumption  of  negligence  is  not  confined  to  cases  where 
the  company  introduces  no  testimony  whatever,  but  continues  until 
rebutted  by  aflBrmative  evidence  that  the  company  exercised  due 
care,  or  that  the  accident  was  unavoidable.  Joyner  v.  South  Caro- 
lina R.  Co.,  26  S.  Car.  49,  29  Am.  &  Eng^.  R.  Cas.  258.  Applying 
Danner  v.  South  Carolina  R.  Co.,  4  Rich.  I^.  (S.  Car.)  330.  Quoting 
Zemp  V,  Wilming-ton,  etc.,  R.  Co.,  9  Rich.  I^.  (S.  Car.)  84;  Jones  v. 
Columbia,  etc.,  R.  Co.,  20  S.  Car.  249.  19  Am.  &  Eng.  R.  Cas.  459; 
Fuller  V,  Port  Royal,  etc.,  R.Co.,  24  S.  Car.  132. 

This  rule  in  Danner*s  Case,  that  proof  of  killing  stock  raises  a 
presumption  of  negligence  and,  unexplained,  entitles  the  owner  to 
recover,  is  not  changed  by  the  subsequent  South  Carolina  laws  re- 
quiring- stock  to  be  inclosed.  Simkins  v.  Columbia,  etc..  R.  Co.,  20 
S.  Car.  258.  19  Am.  &  Eng.  R.  Cas.  467.  Applied  in  Harley  v.  Eutaw- 
ville  R.  Co.,  31  S.  Car.  151.  Followed  in  Joyner  v.  South  Carolina 
R.  Co.,  26  S.  Car.  49,  29  Am.  &  Eng.  R.  Cas.  268.  Quoted  in  ,Molair 
V.  Port  Royal,  etc.,  R.  Co.,  29  S.  Car.  152,  35  Am.  &  Eng.  R.  Cas.  135; 
Jones  V.  Columbia,  etc.,  R.  Co.,  20  S.  Car.  249,  19  Am.  &  Eng.  R. 
Cas.  459.  Explaining  Danner  v.  South  Carolina  R.  Co.,  4  Rich.  I^. 
(S.  Car.)  329.  Applied  in  Harley  v.  Eutawville  R.  Co.,  31  S.  Car.  151. 
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Quoted  and  followed  in  Joyner  v.  South  Carolina  R.  Co.,  26  S.  Car. 
49,  29  Am.  &  Eng.  R.  Cas.  258. 

(3.)  Alabama  Statute. — Proof  that  stock  were  injured  by  a  passing- 
train  makes  out  ^  prima  facie  case  under  the  Alabama  statutes,  and 
casts  the  burden  on  the  company  to  show  that  there  was  no  negli- 
gence, or  that  the  statute  had  been  complied  with.  East  Tennessee, 
etc.,  R.  Co,  V.  Bayliss,  74  Ala.  150,  19  Am.  &  Eng.  R.  Cas.  480.  Fol- 
lowing Mobile,  etc.,  R.  Co.  v,  Williams,  53  Ala.  595;  South,  etc.,  Ala- 
bama R.  Co.  V,  Williams.  65  Ala.  74;  Alabama  G.  S.  R.  Co.  v,  McAl- 
pine,  75  Ala.  113,  22  Am.  &  Eng-.  R.  Cas.  602.  Disapproved  in 
Georgia  Pac.  R.  Co.  v,  Hughes,  87  Ala.  610,  39  Am.  &  Eng.  R.  Cas. 
674;  Nashville,  etc.,  R.  Co.  v.  Hembree,  85  Ala.  481,  38  Am.  &  Eng. 
R.  Cas.  300;  Mobile,  etc.,  R.  Co.  v,  Caldwell,  83  Ala.  196. 

(4.)  Arkansas  Statute. — Under  the  Arkansas  act  of  February  3, 
1875,  proof  that  stock  were  killed  on  the  track  raises  a  presumption 
of  negligence,  and  that  the  killing  was  done  by  the  company's 
train,  but  this  presumption  is  not  conclusive.  I^ittle  Rock,  etc.,  R. 
Co.  V,  Payne,  33  Ark.  816.  Quoting  Macon,  etc.,  R.  Co.  v.  Vaughn, 
48  Ga.  464.  Reviewing  Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark.  131;  I^it- 
tle  Rock,  etc.,  R.  Co.  v,  Finley,  37  Ark.  562,  11  Am.  &  Eng.  R.  Cas. 
469;  I^ittle  Rock,  etc.,  R.  Co.  v,  Jones,  41  Ark.  157, 19  Am.  &  Eng.  R. 
Cas.  443;  St.  Louis,  etc.,  R.  Co.  v.  Hagan,  42  Ark.  122, 19  Am.  &  £ng. 
R.  Cas.  446;  St.  I^ouls,  etc.,  R.  Co.  r.  Taylor,  57  Ark.  136. 

The  fact  that  stock  are  found  near  a  railroad  wounded,  creates  no 
presumption  that  the  injury  was  done  by  the  railroad  train,  as  in 
cases  of  killing  or  mortally  wounding  stock;  but  when  it  is  proved 
that  the  injury  was  done  by  the  train,  then  the  same  presumption 
of  negligence  arises  against  the  company  as  in  cases  of  killing.  St. 
lK)uis,  etc.,  R.  Co.  v.  Hagan,  42  Ark.  122, 19  Am.  &  Eng.  R.  Cas.  446. 

But  this  presumption  may  be  repelled  by  proof  of  due  diligence. 
St.  I^ouis  etc.,  R.  Co.,  v,  Basham,  47  Ark.  321.  Following  Little 
Rock,  etc.,  R.  Co.,  v.  Turner,  41  Ark.  161,  19  Am.  &  Eng.  R.  Cas. 
491. 

A  prima  facie  C2iB^  of  negligence  is  made  under  the  Arkansas 
statute  by  proving  the  killing,  and  that  the  animals  were  attracted 
by  cotton-seed  which  was  allowed  to  accumulate  upon  the  track. 
Little  Rock,  etc.,  R.  Co.,  v.  Dick,  52  Ark.  402,  42  Am.  &  Eng.  R. 
Cas.  591. 

(5)  Florida  Statute.— Under  the  act  of  1887,  chapter  3740,  laws  of 
Florida,  the  killing  of  live  stock  by  a  railway  engine,  cars,  or  train 
is /rzway^r^V  evidence  of  negligence  on  the  part  of  the  company 
operating  the  engine  or  train,  and  where  the  testimony  shows  that 
live  stock  were  killed  by  a  train  of  cars  on  a  railroad,  and  there  is 
nothing  in  the  evidence  to  relieve  the  killing  from  the  statutory 
presumption  that  it  was  neg-ligently  done,  it  is  sufficient  to  sustain 
a  judgment  against  the  company.  Jacksonville,  etc.,  R.  Co.  v.  Gar- 
rison, 30  Fla.  567.  Quoting  Kentucky  Central  R.  Co.  v.  Talbot,  78 
Ky.  621,  7  Am.  &  Eng.  R.  Cas.  585. 

(6)  Georgia  Statute. — The  mere  fact  that  animals  were  killed  by  a 
train,  especially  where  the  law  makes  it  the  duty  of  all  persons  to 
maintain  a  fence,  and  there  was  none  in  this  case,  is  sufficient  to 
raise  a  presumption  of  negligence  on  the  part  of  the  railroad's  em- 
ployees.    Georgia,  etc.,  R.  Co.  v,  Willis,  28  Ga.  317. 

Under  the  Georgia  Code,  §  3033,  the  killing  of  an  animal  by  a  run- 
ning train  raises  the    presumption   that     the    accident    occurred 
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"through  the  neg-ligence  of  the  railroad  or  its  employees.  Georg-ia, 
etc.,  R.  Co.  V,  Monroe,  49  Ga.  373. 

But  this  presumption  is  subject  to  be  rebutted  and  overcome  by 
evidence;  and  where  this  has  been  done  by  the  uncontradicted  testi- 
mony of  the  employees  of  the  company,  a  verdict  finding  against  it 
is  contrary  to  law  and  evidence.  Georgia,  etc.,  R.  Co.  v.  Wall,  80 
Oa.  202. 

And  where  this  presumption  was  fully  rebutted  by  the  testimony 
on  behalf  of  the  company,  to  the  effect  that  the  injury  was  not  the 
result  of  negligence  on  the  part  of  the  defendant  or  its  agents,  but 
that  it  used  all  ordinary  and  reasonable  care  and  diligence  to  pre- 
vent the  injury,  and  where  this  was  not  contradicted  by  any  other 
evidence,  a  new  trial  should  have  been  granted  on  the  ground  that 
the  verdict  was  without  evidence  to  support  it.  Macon,  etc.,  R.  Co. 
V,  Newell,  74  Ga.  809. 

(7)  Illinois  Statute. — Where  the  plaintiff  declares  upon  the  statu- 
tory liability  growing  out  of  a  neglect  to  fence  the  road  within  six 
months  after  it  is  opened,  it  is  sufficient  to  prove  the  killing  of  the 
cattle  by  the  trains  of  the  company,  and  the  company*s  neglect  to 
fence.  Such  proof  makes  a  prima  facie  case  of  liability.  Rockford, 
etc-.,  R.  Co.  V,  Lynch,  67  111.  149. 

The  law  infers  negligence  where  animals  -are  killed  at  a  point 
where  it  is  the  duty  of  the  company  to  fence  under  the  Illinois 
statute  and  it  has  failed  to  do  so;  but  where  a  fence  has  once  been 
built,  then  negligence  must  be  proven,  as  in  failing  to  keep  it  in  re- 
pair, etc.     Illinois  Cent.  R.  Co.  v.  Whalen,  42  111.  396. 

(8)  Iowa  Statute.— Under  the  Iowa  Code,  §  1289,  the  fact  of  injury 
to  or  killing  of  an  animal  by  a  railroad  train  being  shown  raises  a 
presumption  of  negligence  against  the  railroad  company.  Small  v. 
Chicago,  etc.,  R.  Co.,  50  Iowa  338;  Brentner  v.  Chicago,  etc.,  R.  Co., 
68  Iowa  530,  19  Am.  &  Eng.  R.  Cas.  448. 

(9)  Kentucky  Statute. — Under  the  Kentucky  statute  the  killing  of 
live  stock  raises  the  presumption  of  negligence  against  the  railroad 
company  whose  train  causes  the  injury.  Louisville,  etc.,  R.  Co.  v, 
Simmons,  85  Ky.  151. 

(10)  Maryland  Statute. — Upon  proof  of  injury  to  the  stock  of  the 
plaintiff  by  a  railroad  company',  b.  prima  facie  case  is  made,  and  the 
plaintiff  is  entitled  under  the  statute  (Art.  77,  $$  1,  of  the  Maryland 
Code)  to  recover,  unless  the  defendant  can  prove,  to  the  satisfaction 
of  the  jurj',  "that  the  injury  complained  of  was  committed  without 
any  negligence  on  the  part  of  the  company  or  its  agents."  Western 
Maryland  R..  Co.  v.  Carter,  59  Md.  306,  13  Am.  &  Eng.  R.  Cas.  573; 
Keech  if.  Baltimore,  etc.,  R.  Co.,  17  Md.  32.  Approved  in  State  v. 
Baltimore,  etc.,  R.  Co.,  24  Md.  84;  Northern  Cent.  R.  Co.  v.  Ward, 
63  Md.  362. 

(11)  Mississippi  Statute.— Proof  of  the  killing  of  stock  and  of  its 
value  makes  a  prima  facie  case  for  plaintiff  under  the  Mississippi 
statute  (Code  of  1880,  $^  1059),  thus  casting  the  burden  on  the  com- 
pany to  show  circumstances  of  excuse  or  justification  of  the  killing. 
Kansas  City,  etc.,  R.  Co.  v.  Doggett,  67  Miss.  250,  45  Am.  &  Eng.  R. 
Cas.  529;  Vicksburg,  etc.,  R.  Co.  v.  Hamilton,  62  Miss.  503.  Mobile, 
etc.,  R.  Co.  V,  Dale,  61  Miss.  206,  20  Am.  &  Eng.  R.  Cas.  651. 

(12)  Missouri  Statute. — The  usual  presumption  of  negligence  that 
arises  on  proof  that  stock  were  killed  on  the  track,  under  the  Mis- 
souri statute,  does  not  apply  where  the  killing  is  within  the  corpo- 
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rate  limits  of  a  villag-e  or  city.  Pryor  v.  St.  LK)uis,  etc.,  R.  Co.,  69 
Mo.  215.  Following  Wier  v,  St.  LK>uis,  etc.,  R.  Co.,  48  Mo.  558;  L/loyd 
V.  Pacific  R.  Co.,  49  Mo.  199. 

Especially  when  the  accident  happened  at  a  crossing*  long*  used 
as  a  public  hi g-h way.  Wier  v.  St.  lyouis,  etc.,  R.  Co.,  48  Mo.  558. 
Reviewing  Meyer  v.  North  Missouri  R.  Co.,  35  Mo.  352;  Iba  v,  Hanni- 
bal, etc.,  R.  Co.,  45  Mo.  473.  Followed  in  Pryor  v,  St.  Louis,  etc., 
R.  Co.,  69  Mo.  215.  Not  followed  in  Wymore  v,  Hannibal,  etc.,  R. 
Co.,  79  Mo.  247. 

(13)  New  Hampshire  Statute. — Proof  of  killing  by  the  eng-ines  of 
a  railroad  company  establishes  a  prima  facie  case  where  the  ani- 
mals were  upon  a  railroad  crossing  (New  Hampshire  Comp.  St.,  ch. 
150,  §  45).  White  v.  Concord  R.  Co.,  30  N.  H.  188. 

The  destruction  of  cattle  while  upon  the  track  of  a  railroad,  with- 
out the  fault  of  their  owner,  is  competent  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  corporation  running  the  train 
causing  the  mischief.  (New  Hampshire  Comp.  St.  350),  Smith  v. 
Eastern  R.  Co.,  35  N.  H.  356.  Reviewing  Ellis  v,  Portsmouth,  etc., 
R.  Co.,  2  Ired.  L.  (N.  Car.)  138;  Suydam  v.  Moore,  8  Barb.  (N.  Y.) 
358;  Danner  v.  South  Carolina  R.  Co.,  4  Rich.  L.  (S.  Car.)  329. 

(14)  North  Carolina  Statute. — Where  it  was  proven  or  admitted 
that  cattle  had  been  killed  by  the  train  within  six  months  before 
the  action  was  brought,  there  is  a  presumption  that  the  killing  was 
caused  by  the  negligence  of  such  company,  and  this  presumption 
arises  from  the  fact  of  killing  (under  §  2326  of  the  North  Carolina 
Code),  where  the  animal  is  hitched  to  a  wagon  or  cart,  as  well  as 
where  it  is  straying  at  large  when  killed.  Randall  v,  Richmond, 
etc.,  R.  Co.,  107  N.  Car.  748,  45  Am.  &  Eng.  R.  Cas.  507. 

Where  an  action  for  killing  plaintiff's  mule  is  brought  within  six 
months  after  the  accident,  the  fact  of  such  killing'  (nothing  further 
appearing)  is  prima  facie  evidence  of  defendant's  negligence;  and 
the  burden  of  repelling  the  presumption  is  upon  the  company.  Wil- 
son V,  Norfolk,  etc.,  R.  Co.,  90  N.  Car.  69, 19  Am.  &  Eng.  R.  Cas.  453. 
Distinguished  in  Snowden  v,  Norfolk  Southern  R.  Co.,  95  N.  Car.  93. 
Quoted  in  Rigler  v,  Charlotte,  etc.,  R.  Co.,  94  N.  Car.  604,  26  Am.  & 
Eng.  R.  Cas.  386. 

The  North  Carolina  act  of  1857  (Bat.  Rev.  ch.  16  §  11),  which  makes 
the  act  of  killing  stock  by  the  engines  or  cars  of  a  railroad  company 
pritna  facie  evidence  of  negligence,  applies  only  when  the  facts  at- 
tending the  killing  are  unknown  and  uncertain;  but  when  those  facts 
are  fully  disclosed  in  evidence,  and  it  is  shown  that  the  defendant 
company  adopted  every  precaution  in  its  power  to  avert  the  injurj', 
the  court  should  instruct  the  jury  that  the  defendant  is  not  charge- 
able with  neglig-ence.  Durham  v,  Wilmington,  etc.,  R.  Co.,  82  N. 
Car.  352.  Quoting  Proctor  v,  Wilmington,  etc.,  R.  Co.,  72  N.  Car. 
579.  Approved  in  Volkman  v,  Chicago,  etc.,  R.  Co.,  5  Dakota  69,  35 
Am.  &  Eng.  R.  Cas.  204.  Explained  in  Aycock  v.  Raleigh,  etc.,  R. 
Co.,  89  N.  Car.  321. 
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Georgia  Railroad  &  Banking  Co. 

V, 

Keating. 

{Supreme  Court  of  Georgia,  August  i8,  /8g6.) 

Measure  of  Damages — Instructions. — The  action  being  for  per- 
sonal injuries  actually  received  by  the  plaintiff,  it  is  not  cause  for 
a  new  trial  that  the  court  gave  in  charge  to  the  jury  so  much  of  sec- 
tion 3067  of  the  Code  as  is  embraced  in  the  following  words :  "In 
some  torts  the  entire  injury  is  to  the  peace,  happiness,  or  feelings 
of  the  plaintiff.  In  such  cases  no  measure  of  damages  can  be  pre- 
scribed, except  the  enlightened  consciences  of  impartial  jurors,** — 
it  appearing  that  in  other  portions  of  the  charge  the  judge  properly 
instructed  the  jury  in  what  particulars  they  should  find  only  the  ac- 
tual damages  sustained,  and  that  he  confined  the  application  of  the 
rule  embraced  in  the  above  quoted  language  to  the  damages  result- 
ing from  pain  and  suffering,  and  the  like. 

Case  at  Bar. — There  being  sufQcient  evidence  to  warrant  the  ver- 
dict, this  court  will  not  set  it  aside  after  its  approval  by  the  trial 
judge;  and,  though,  for  a  very  large  sum,  it  is  not  so  excessive  as  to 
authorize  a  suspicion  of  bias  or  prejudice  on  the  part  of  the  jury. 

Error  from  Taliaferro  county  superior  court.     A/-- 
firmed. 

The  following-  is  the  oflBcial  report : 

Edward  Keating  sued  the  railroad  company  for  dam-- 
ages  resulting  to  him  by  a  fall  from  its  train  on  which 
he  was  a  passenger,  whereby  his  left  foot  was  thrown 
under  the  wheels  of  a  car  and  cut  off.     He 
obtained  a  verdict  of  $9,000,  and  defendant's  *" 

motion  for  a  new  trial  was  overruled.  The  motion 
alleges  that  the  verdict  is  contrary  to  law  and  evidence, 
that  the  amount  is  excessive,  and  that  the  court  erred 
in  refusing  to  grant  a  nonsuit,  and  further  erred  in 
charging:  '*In  some  torts  the  entire  injury  is  to  the 
peace,  happiness,  or  feeling's  of  the  plaintiff. 
In  such  cases  no  measure  of  damages  can  be  IJS-^iirtrlsulIiK 
prescribed,  except  the  enlightened  con- 
sciences of  impartial  jurors."     The  plaintiff  alleged 
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that  the  company's  servants  were  negligent  in  failing- 
to  provide  any  light  at  or  near  the  station  where  he  was 
leaving  the  train,  and  in  suddenly  starting  the  train 
with  a  jerk  before  he  had  reached  the  ground,  without 
having  given  him  sufficient  time  to  leave  the  car.  The 
testimony  shows  that  the  plaintiff,  with  his  wife  and 
two  children,  went  upon  an  excursion  train  from  Sharon 
to  Atlanta,  and  returned  on  the  same  train,  reaching 
Sharon  about  9  o'clock  at  night.  When  the  train  stop- 
ped there,  plaintiff  directed  his  wife  to  take  the  younger 
child,  and  go  out  one  end  of  the  car  with  one  Kendrick, 
who  he  expected  would  help  them  off,  while  plaintiff 
took  the  older  child,  a  girl  of  eight  years,  and  imme- 
diately went  out  the  opposite  end.  This  child  was 
helped  off  by  one  Johnson,  who  was  standing  on  the 
steps  of  the  car,  plaintiff  being  behind  her.  He  started 
to  the  steps  to  get  off,  but  just  as  he  was  in  the  act  of 
stepping  to  the  ground,  holding  to  the  banister  with 
his  left  hand,  the  train  moved  and  jerked  him  down, 
throwing  his  left  foot  upon  the  track  rail,  where  it  was 
run  over  by  the  car  wheels  before  he  could  extricate 
it.  In  another  part  of  his  testimony,  plaintiff  says  : 
*'My  child  was  ahead  of  me.  When  she  was  taken  off, 
I  do  not  think' the  cars  were  in  motion.  I  think  they 
were  started  just  as  she  was  taken  off.  I  got  off  after 
she  got  off.  The  cars  moved  when  my  little  girl  got 
off.  They  were  in  motion  when  I  attempted  to  get 
off."  It  further  appears  that  the  train  did  not  stop 
longer  than  half  a  minute,  and,  according  to  some  testi- 
mony not  over  15  or  20  seconds;  that  several  persons 
fell  over  each  other  in  attempting  to  get  off;  and  that 
plaintiff's  wife  was  upon  the  platform  of  the  car  when 
the  train  started  to  move,  and  would  have  fallen,  had 
she  not  been  caught  and  held  by  a  man  on  the  ground. 
There  was  no  light  at  or  near  the  station.  The  con- 
ductor of  the  train  was  sitting  down  in  the  car  where 
plaintiff  was  at  the  time  the  train  stopped.  Plaintiff 
was  a  farmer,  40  years  of  age,  with  a  wife  and  six  or 
seven  children,  whom  he  supported  by  his  labor  on 
land  which  he  rented.    He  made  about  $500  a  year.   He 


PERSONAI,  INJURIES.  33i 

Cornell's  Ex'rs  v,  C.  &  O.  R.  Co. 

had  taken  some  whisky  during-  the  day  preceding-  the 
injury,  but  was  not  affected  thereby  so  as  to  be  other- 
wise  than  in  full  possession  of  his  faculties. 

Jos.  B.  &  Bryan  Ctimming'  and  M.  P.  Reese^  for 
plaintiff  in  error. 

Wm.  M.  Hovjard  and  H.  M.  Holden^  for  defendant 
in  error. 

Per  Curiam.     Judgment  aflSrmed. 


CoNNEi^Lr's  Bx'rs 

V, 

Chesapeake  &  O.  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginia^  April  9, 18^.) 

Demurrer — Pleading. — Where  a  demurrer  is  sustained  with  leave 
to  amend,  if  the  plaintiffs  exercise  that  privileg'e,  they  cannot  after- 
wards be  heard  to  object  to  the  judgment  upon  the  demurrer  to  the 
original  declaration. 

Injury  to  Passenger — Intervening  Cause. — A  passenger  on  a  sleep- 
ing car  was  killed  while  in  his  berth,  by  some  one  who  entered  the 
car  without  the  knowledge  of  the  employees  of  the  sleeping  car  com- 
pany or  the  railroad  employees.  Held^  that  the  rule  that  no  respon- 
sibility for  a  wrong  attaches  wherever  there  intervenes  the  inde- 
pendent act  of  a  third  person  between  the  defendant's  negligence 
and  the  injuries  sustained  which  affects  and  is  the  immediate  cause 
of  the  injury,  did  not  apply,  as  the  very  negligence  alleged  consist- 
ed in  permitting  the  intrusion  into  the  car  of  the  third  person  whose 
independent  act  was  the  immediate  cause  of  the  injury. 

Unforeseen  Dangers — Liability  of  Railway  Company. — The  railway 
and  sleeping  car  companies  were  not  liable  for  such  death  where 
there  was  no  notice  to  the  companies  nor  their  agents  of  impending 
danger  and  under  circumstances  which  could  have  put  neither  them 
nor  their  agent  upon  inquiry  nor  have  excited  their  apprehension. 

Error  to  circuit  court  of  city  of  Richmond.  Affirmed. 

The  executors  of  D.  F.  Connell,  in  an  action  of  tres- 
pass on  the  case  brought  in  the  circuit  court  of  the  city 
of  Richmond,  complain  of  the  Chesapeake  &  Ohio  Rail- 
way Company  and  the  Pullman  Palace  Car  Company^ 
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defendants,  and  set  out  the  following  cause  of  action: 
That  on  the  1st  of  August,  1891,  their  testator  was  a 
passenger  upon  a  sleeping  car  owned  by  the  Pullman 
Palace  Car  Company,  which  was  attached  to  and  made 
a  part  of  the  train  running  upon  the  tracks  of  the 
Chesapeake  &  Ohio  Railway  Company,  and  that  it  be- 

came  the  duty  of  the  defendants  to  use  due 
and  proper  care  that  he  should  be  safely  and 
securely  carried  on  said  railway,  as  aforesaid,  and  pro- 
tected from  violence  and  injury  while  on  the  train;  that 
the  defendants  did  not  use  due  and  proper  care  in  that 
behalf,  but  by  their  negligence,  carelessness,  and  de- 
fault, at  or  near  Waynesboro,  or  between  Waynesboro 
and  Basic  City,  on  the  line  of  said  railway,  some  per- 
son to  the  plaintiffs  unknown,  armed  with  a  deadly 
weapon,  was  allowed  by  the  defendants  to  enter  the 
car  or  coach  owned  or  controlled  and  run  by  the  de- 
fendants, in  which  plaintiffs'  testator  was  then  riding, 
with  the  intent  to  rob  or  murder  him,  and  who  did, 
without  default  on  his  part,  shoot  him  in  the  abdomen 
with  a  ball  fired  then  and  there  from  a  gun  or  pistol, 
without  any  attempt  being  made  by  the  defendants,  or 
their  servants  or  agents,  to  protect  him,  inflicting  there- 
by a  deadly  wound,  hurt,  and  injury;  and  that,  as  the 
result  and  direct  consequence  of  the  wound  and  injury 
thus  inflicted,  their  testator  died,  on  the  4th  of  August, 
1891.  The  second  count  alleges  that,  being  a  passen- 
ger on  the  Chesapeake  &  Ohio  Railway  Company,  their 
testator,  out  of  extra  precaution,  and  for  the  purpose  of 
obtaining  greater  security  and  protection,  took  passage 
on  the  sleeping  car  or  lodging  coach  owned  or  leased 
by  the  defendants,  and  lost  his  life,  substantially  as 
described  in  the  first  count.  The  third  count  avers 
that  he  was  shot  while  asleep  in  his  bed  or  berth.  The 
fourth  count  charges  negligence  upon  the  part  of  the 
defendants  in  failing  to  perform  their  duty  reasonably 
to  guard  and  protect  the  plaintiffs'  testator,  while  a 
passenger,  against  violence  from  any  person  on  said 
coach  or  car.  And  the  fifth  count  avers  that,  while  oc- 
cupying a  berth  in  the  sleeping  car,  the  defendants  and 
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their  servants  carelessly  and  neg-ligently  conducted  and 
behaved  themselves  in  not  keeping  proper  care  and 
watch,  so  as  to  reasonably  protect  plaintiffs'  testator 
from  violence  from  any  person  on  or  in  said  sleeping- 
car;  and  that,  by  and  through  their  negligence,  care- 
lessness, and  default,  some  person  unknown  to  the 
plaintiffs,  armed  with  a  deadly  weapon,  was  allowed  to 
go  to  the  berth  in  which  their  testator  was  sleeping, 
with  the  intent  to  rob  or  murder  him,  and  inflicted  the 
wound  before  described.  To  this  declaration,  and  to 
each  one  of  its  five  counts,  which,  while  varying  some- 
what as  to  the  mode  of  stating  the  plaintiffs'  case,  pre- 
sent substantially  the  same  question  of  law,  the  defend- 
ants filed  their  demurrer.  The  circuit  court  sustained 
the  demurrer,  and  permitted  the  plaintiffs  to  amend 
their  declaration;  and  an  amended  declaration  was  ac- 
cordingly filed.  To  this  declaration,  and  to  each  count 
thereof,  the  defendants  also  demurred,  and  the  court 
sustained  this  demurrer;  and  thereupon  the  plaintiffs 
applied  to  one  of  the  judges  of  this  court  for  a  writ  of 
error,  which  was  allowed. 

Cabell  &  Cabell^  for  plaintiffs  in  error. 
H.  T.  Wickkam  3ind  Henry  Taylor^  Jr.  ^  for  defend- 
ants in  error. 

Keith,  P.  The  first  ground  of  error  assigned  here 
is  to  the  action  of  the  court  in  sustaining  the  demurrer 
to  the  original  declaration.      This  position  _n«adi 

cannot  be  maintained;  this  court  having  held  *""'*'  ■*' 
that,  where  a  demurrer  is  sustained  with  leave  to 
amend,  if  the  plaintiffs  exercise  that  privilege,  they 
cannot  afterwards  be  heard  to  object  to  the  judgment 
upon  the  original  declaration.  See  Hopkins  v,  Rich- 
ardson, 9  Grat.  at  page  487;  Darracott  v.  Railroad  Co., 
83  Va.  288. 

The  demurrer  to  the  amended  declaration  presents  a 
question  of  novelty  and  interest,  which,  it  is  believed, 
has  seldom  arisen,  and  which  certainly  has  never  been 
passed  upon  by  this  court.  Railways  engaged  as  car- 
riers of  passengers,  while  not  insurers  against  all  in- 
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juries  except  by  the  ax:t  of  God  or  of  public  enemies,  as 
are  the  carriers  of  goods,  are  yet  bound  to  carry  safely 
those  whom  they  take  into  their  coaches,  in  so  far  as. 
human  care  and  foresight  can  provide, — ^that  is  to  say, 
are  bound  to  use  the  utmost  care  and  diligence  of  very 
cautious  persons;  and  they  will  be  held  liable  for  the 
slightest  negligence  which  human  care,  skill  and  fore- 
sight could  have  foreseen  and  guarded  against.  See 
Farish  v,  Reigle,  11  Gratt.,  697.  A  passenger  wha 
sustains  an  injury  growing  out  of  the  negligence  of  the 
carrier's  servants  or  agents,  or  because  of  any  defect  in 
machinery,  coaches,  roadway,  or  other  appliance  con- 
nected  with  its  transportation  of  passengers,  is  pre- 
sumed, until  the  contrary  is  shown,  to  have  been  injur- 
ed through  the  negligence  of  the  carrier ;  and,  upon 
proof  of  the  injury,  he  has  a^r/w«yar/>case,  which,  in 
the  absence  of  proof  to  the  contrary,  entitles  him  to  re-^ 
cover  damages  for  the  wrong.  The  injury  here,  how- 
ever, is  not  the  result  of  any  defect  in  the  instrument- 
alities used  by  the  defendants.  The  negligence  averred 
is  in  the  failure  to  observe  such  care  and  to  take  such 
precautions  as  would  effectually  protect  a  passenger 
asleep  in  the  nighttime,  upon  a  Pullman  coach,  consti- 
tuting a  part  of  the  train  of  the  Chesapeake  &l  Ohio 
Railway  Company,  from  an  assault  made  upon  him  by 
some  unknown  person,  a  passenger  or  intruder,  as  the 
declaration  alleges,  who  was  permitted  to  enter  the 
Pullman  car  with  intent  to  commit  murder  or  robbery, 
and  who  did  inflict  upon  the  plaintiffs'  testator  injuries, 
from  which  he  died.  It  is  not  averred  that  the  defend- 
ants or  their  employees  knew  that  any  danger  impend- 
ed over  the  testator  of  the  plaintiffs  in  error,  or  that 
there  was  any  circumstance  to  arouse  their  suspicion, 
however  watchful  and  alert  they  may  have  been. 

Counsel  for  the  plaintiffs  in  error  have  brought  to 
the  attention  of  the  court  a  number  of  adjudged  cases 
which,  upon  investigation,  turn  out  to  be  suits  brought 
to  recover  damages  for  the  loss  of  property  upon  sleep- 
ing cars  by  robbery  or  larceny.  These  cases  establish 
a  very  high  degree  of  duty  from  sleeping-car  companies. 
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to  their  patrons,  and  langniage  is  used  which  would  go 
far  to  sustain  the  contention  of  the  plaintiffs  in  error 
were  the  facts  under  investigcition  in  those  cases  at  all 
similar  to  those  under  consideration  here.  In  the  case 
of  Carpenter  v.  Railroad  Co.,  124  N.  Y.  53,  47  Am.  & 
EJng.  R.  Cas.  421,  the  court  says  that  **a  traveler  who 
pays  for  a  berth  is  invited  and  has  a  right  to  sleep,  and 
both  parties  to  the  contract  know  that  he  is  to  become 
powerless  to  defend  his  property  from  thieves,  or  his 
person  from  insult,  and  the  company  is  bound  to  use  a 
degree  of  care  commensurate  with  the  dangers  to  which 
the  passengers  are  exposed."  And,  again,  in  the  same 
case,  it  is  said  :  **They  are  bound  to  have  an  employee 
charged  with  the  duty  of  carefully  and  continually 
watching  the  interior  of  the  car  while  berths  are 
occupied  by  sleeping  passengers."  In  that  case  a  pas- 
senger was  robbed  while  asleep,  and  the  court  held 
that  the  company  had  been  negligent  in  failing  to  keep 
a  continual  watch  upon  the  interior  of  the  car,  and  was 
liable.  There  is  a  strong  array  of  cases  of  a  like  char- 
acter; but,  as  all  of  them  deal  with  the  liability  of 
carriers  for  the  property  of  passengers  which  had  been 
lost  or  stolen,  an  extended  discussion  of  them  would  be 
unprofitable. 

On  the  part  of  the  defendants,  it  is  claimed,  among 
other  grounds  of  defense,  that  no  responsibility  for  a 
wrong  attaches  wherever  there  intervenes 
the  independent  act  of  a  third  person  between''^'3J^J5jJJ"c"2|Jj^ 
defendant's  negligence  and  the  injury  sus- 
tained, which  aflFects  and  is  the  immediate  cause  of  the 
injury.  This  proposition  is,  without  doubt,  sustained 
by  a  convincing  weight  of  authority;  but  we  do  not 
think  it  applies  to  this  case,  because  the  very  negligence 
alleged  consists  in  permitting  the  intrusion  into  the  car 
of  the  third  person  whose  independent  act  was  the  im- 
mediate cause  of  the  injury.  It  will  be  necessary, 
therefore,  to  inquire  what,  upon  principle,  should  be 
deemed  the  measure  of  duty  which  the  defendants  owed 
to  the  injured  person  in  this  case,  and  what  degree  of 
negligence  in  the  performance  of  that  duty  will  render 
them  responsible  for  the  injury  sustained. 

5  (N.  s.)  A.  &  E.  R.  Cas.— 20 
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Under  no  circumstances  is  a  carrier  of  passengers 
for  hire  held  as  an  insurer  of  their  safety,  thoug-h  the 

highest  degree  of    care  and    diligence  in 

iiBforeiwnDwi-     gruarding"  their  safety  is  required,  and  the 

aiiwiy  coBpany.  slightest  imputation  of  negligence  against 

which  human  care  and  skill  can  provide 
will  make  them  responsible  for  any  defect  in  machinery, 
or  for  any  negligence  upon  the  part  of  their  servants  ; 
but  the  negligence  complained  of  must  stand  as  the 
proximate  cause  of  the  injury  sustained — ^that  is,  it 
must  be  the  direct  and  efl5.cient  cause  of  the  injury.  As 
was  said  by  Justice  Mii,i^er  in  ScheflFer  v.  Railroad  Co. , 
105  U.  S.  249  :  *'  To  warrant  a  finding  that  negligence 
or  an  act  not  amounting  to  wanton  wrong  is  the  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury 
vsras  the  natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circumstances." 
In  this  quotation  is  to  be  found  the  principle  upon 
which  this  case  should  be  decided — ^a  principle  which 
goes  far  to  reconcile  the  seeming  conflict  between  the 
authorities  cited  on  behalf  of  the  plaintiffs  and  the  de- 
fendants in  error.  The  cases  relied  on  by  the  plaintiffs 
in  error  are  actions  to  recover  the  value  of  goods  which 
passengers  have  lost  while  occupying  berths  upon 
sleeping  cars.  Robbery  is  of  frequent  occurrence,  and 
larceny  yet  more  frequent ;  and  to  invite  a  passenger 
to  enter  a  sleeping  car  with  his  property,  and  to  go  to 
sleep,  in  the  confidence  that  his  person  and  property 
will  be  shielded  and  protected  by  those  who  have 
undertaken  that  duty,  imposes  a  very  high  degree  of 
w^atchfulness  and  care  upon  the  sleeping-car  company. 
Passengers  are  invited  to  enter  and  to  sleep.  They  are 
thereby  disarmed  and  incapacitated  for  self-protection. 
Carriers  are  paid  to  preserve  watch  and  ward  over 
their  sleeping  guests,  and  they  are  rightfully  held  to  a 
due  and  faithful  discharge  of  the  obligations  thus  as- 
sumed. Experience  teaches  us  that,  when  property  is 
exposed  to  theft,  it  is  apt  to  be  stolen  ;  but  murder  is 
of  infrequent  occurrence.   When,  therefore,  a  sleeping- 
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car  company  receives  a  passenger,  and  he  retires  to 
rest,  it  may  well  be  assumed  to  anticipate  and  be  re- 
quired to  guard  and  protect  him  against  a  crime  which 
is  likely  to  occur  whenever  the  temptation  and  the  op- 
portunity are  presented.  It  cannot  be  deemed  to  have 
anticipated  nor  be  expected  to  guard  and  protect  him 
against  a  crime  so  horrid,  and  happily  so  rare,  as  that 
of  murder.  There  is  no  casual  connection  between  the 
negligence  pleaded  and  the  injury  sustained.  In  a 
peaceful^  community,  in  a  law-abiding  and  Christian 
land,  a  car  of  the  defendant  company  is  invaded  in  the 
nighttime  by  an  assassin,  and  an  innocent  man  falls  a 
victim  to  his  murderous  assault.  Can  it  be  said  that, 
in  leaving  a  door  ajar,  in  permitting  a  stranger  or  pas- 
senger to  enter,  the  defendants  were  guilty  of  negli- 
gence, when  to  hold  them  negligent  would  be  to  say 
that  they  should  have  expected  the  tragedy  which  gave 
rise  to  this  action  ?  To  do  so  would  be  to  require  of 
them  more  than  human  foresight  as  to  the  minds  and 
motives  of  men,  and  make  them,  indeed,  insurers  of 
the  safety  of  passengers,  while  under  their  care,  against 
all  dangers,  however  remotely  connected  with  their 
acts  of  omission  or  commission.  This  view  does  not 
seem  to  have  prevailed  in  those  cases  in  which  injuries 
to  the  person,  and  not  to  the  property,  of  passengers, 
have  been  the  subject  of  investigation. 

In  the  case  of  Putnam  v.  Railroad  Co.,  55  N.  Y.  108, 
the  subject  is  very  fully  considered,  and  the  court  says 
**that  the  conductor  is  only  called  upon  to  act  upon  im- 
proprieties or  offenses  witnessed  or  made  known  to 
him ;  and  the  conipany  can  only  be  charged  for  the 
neglect  of  some  duty  arising  from  circumstances  of 
which  the  conductor  was  cognizant,  or  of  which,  in  the 
discharge  of  his  duties,  he  ought  to  have  been  cogni- 
zant. The  law  only  looks  to  the  proximate  cause  of  an 
injury  in  holding  a  wrongdoer  liable  to  an  action  ;  and, 
if  the  damage  is  not  the  probable  consequence  of  a 
wrongful  act,  it  is  not  the  proximate  cause,  so  as  to 
make  the  wrongdoer  liable."  In  McGraw  v.  Stone, 
53  Pa.  St.  436,  the  rule  is  declared  to  be  *  *  that  a  man 
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is  answerable  for  the  consequences  of  a  fault,  which 
are  natural  and  probable ;  but  if  the  fault  happen  to- 
concur  with  something*  extraordinary,  and  not  likely  to 
be  foreseen,  he  will  not  be  answerable. ' '  In  the  case 
of  Railway  Co.  v.  Hinds,  53  Pa.  St.  512  (one  of  the 
leading"  cases  upon  this  subject),  it  is  said  :  *'  There  is 
no  such  privity  between  a  railroad  company  and  a  pas- 
seng"er  as  to  make  it  liable  for  that  passeng-er's  injury 
to  another,  upon  the  principle  of  respondeat  stiperior. 
The  only  g'round  on  which  the  company  can  be  charg-ed 
is  a  violation  of  the  contract  made  with  the  injured 
party.  The  company  undertook  to  carry  the  plaintiff 
safely,  and  so  neglig-ently  performed  this  contract  that 
she  was  injured.  This  is  the  g'round  of  her  action.  It 
can  rest  upon  no  other."  In  that  case  a  riotous  crowd 
rushed  upon  the  cars,  in  such  numbers  as  to  defy  the 
power  of  the  conductor  to  resist  them.  They  com- 
menced to  fig'ht  in  the  car  in  which  the  plaintiff  was 
injured.  Three  causes  of  error  were  assig-ned  :  First, 
"the  evidence  shows  that  the  conductor  did  not  do  his 
duty  by  allowing  improper  persons  to  g-et  on  the  cars  ; 
secondly,  he  allowed  more  persons  than  were  proper, 
under  the  circiunstances,  to  g"et  on  the  train,  and  re- 
main upon  it ;  third,  he  did  not  do  what  he  could' and 
oug'ht  to  have  done  to  put  a  stop  to  the  fig'ht  upon  the 
train,  which  resulted  in  the  plaintiff's  injury.*'  In 
discussing  these  errors,  the  court  said  that  it  had  been 
left  to  the  jury  to  **  determine  whether  the  disorderly 
character  of  the  men  who  came  upon  the  train  had 
fallen  under  the  conductor's  observation,  so  as  to  in- 
duce a  reasonable  man  to  apprehend  danger  to  the 
safety  of  the  passengers."  The  plain  meaning  of  this 
is  that  the  liability  depended  upon  the  fact  that  the  dis- 
orderly character  of  the  men  who  were  permitted  to 
enter  the  train  had  come  under  the  conductor's  obser- 
vation, and  was  such  as  to  induce  a  reasonable  man  to 
apprehend  danger  to  the  safety  of  the  passengers. 
The  liability  was  made  to  rest  upon  the  express  or  im- 
plied notice  to  the  conductor  of  the  dangerous  character 
of  those  entering  the  train.     In  the  case  of  Railroad 
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Co.  V.  Burke,  53  Miss.  200,  four  or  five  persons  were 
co-passeng-ers  with  the  plaintiff  on  a  special  train. 
They  were  riding  together  in  the  bagga^ge  car,  and 
rudely  deprived  the  plaintiff  of  his  hat.  The  plaintiff 
sent  to  the  conductor,  and  informed  him  of  the  injury. 
The  conductor  asked  them  to  return  the  hat.  They 
became  insulting,  and  a  fight  ensued,  in  which  the 
plaintiff  was  shot.  He  sued,  and  recovered  damages, 
the  court  holding  that  it  is  the  duty  of  the  conductor  of 
a  passenger  train  to  preserve  order,  to  protect  passen- 
gers from  insult  and  injury  from  their  fellow  passen- 
gers, and,  if  necessary  to  the  discharge  of  this  duty, 
he  should  stop  the  train  and  summon  to  his  aid  his  fel- 
low employees  and  such  passengers  as  might  be  willing 
to  assist,  and  eject  the  disorderly  persons  from  the 
train.  Failure  to  discharge  this  duty  as  far  as  he  has 
the  means  and  power,  renders  the  railroad  company 
liable  in  damages  to  the  injured  or  insulted  passenger. 
In  the  course  of  its  opinion,  the  court  says  :  **  The  lia- 
bility of  the  carrier  arises  not  from  the  fact  that  the 
passenger  has  been  injured,  but  from  the  failure  of  the 
officials  to  afford  protection.  It  will  be  necessary, 
therefore,  to  bring  home  to  the  conductor  (or  other 
agent  or  officer  of  the  company)  knowledge  or  oppor- 
tunity to  know  that  the  injurj'^  was  threatened,  and  to 
show  that  by  his  prompt  intervention  he  could  have 
prevented  or  mitigated  it."  In  the  case  of  Britton  v. 
Kailroad  Co.,  88  N.  Car.  536,  it  is  held  that  it  is  the 
duty  of  the  company  to  protect  every  passenger  from 
the  violence  and  assault  of  his  fellow  passengers  or 
of  intruders,  and  that  it  will  be  held  responsible  for 
its  own  or  its  servants'  negligence  in  the  premises 
when  the  same  might  have  been  foreseen  and  prevented 
by  the  exercise  of  proper  care.  "The  liability  of  the 
defendant  to  the  plaintiff  grows  not  out  of  the  fact  that 
she  was  injured,  but  out  of  the  failure  of  its  servants  to 
afford  protection  after  they  had  reasonable  grounds  for 
believing  that  violence  to  her  was  imminent."  In  the 
case  of  Batton  v.  Railroad  Co.,  77  Ala.  591,  it  was  held 
that  while  it  is  the  duty  of  a  railroad  company,  as  a 
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common  carrier,  to  protect  its  passengers  against  vio~ 
lence  or  disorderly  conduct  on  the  part  of  its  own  agents, 
or  other  passengers  and  strangers  when  such  violence 
or  misconduct  may  be  reasonably  expected  and  pre- 
vented, yet  that  it  is  not  liable  to  an  action  for  damages^ 
for  a  wrong  when  it  is  not  shown  that  the  company  had 
notice  of  any  facts  which  justified  the  expectation  that 
a  wrong  would  be  committed.  And  the  court,  in  its. 
opinion  says  '*that  all  the  cases  upon  the  subject  im- 
pose the  qualification  that  the  wrong  or  injury  done 
passengers  by  strangers  must  have  been  of  such  sl 
character,  and  perpetrated  under  such  circumstances, 
as  that  it  might  reasonably  have  been  anticipated  or 
naturally  expected  to  occur."  These  cases  seem  \x> 
stand  upon  a  safe  middle  ground  between  the  English 
cases  which  declare  that  a  passenger  is  only  entitled  to- 
protection  at  the  hands  of  the  carrier  and  its  servants, 
against  such  injuries  as  might  reasonably  be  considered 
as  within  the  contemplation  of  the  parties  at  the  time 
the  ticket  was  purchased,  which  is  the  evidence  of  the 
contract  of  carriage  (See  Pounder  v.  Railway  Co.  [1892} 
1  Q.  B.,  at  page  390),  and  the  cases  relied  upon  by  the 
plaintiffs  in  error,  in  which  the  liability  of  sleeping-car 
companies  as  to  the  property  of  passengers  is  enforced  ,^ 
and  in  which  there  are  expressions  which  seem  to  sup^ 
port  the  contention  as  to  liability  for  injuries  to  their 
persons.  As  we  have  seen,  the  responsibility  of  the 
carrier  does  not  flow  directly  from  the  injuries  sus-^ 
.tained,  but  rests  upon  the  principle  that  it  is  the  duty 
of  railroad  and  sleeping-car  companies  to  convey  their 
passengers  and  guests  in  comfort  and  safety;  and,  while 
not  directly  responsible  to  a  passenger  for  a  wrong  in- 
flicted by  an  intruder  or  stranger  or  fellow  passenger, 
they  are  responsible  for  such  injury  if  it  appear  that 
the  companies  knew,  or  ought  to  have  known,  that  dan« 
ger  existed  or  was  reasonably  to  be  apprehended,  and 
that  they  could,  by  the  use  of  the  agencies  at  their  dis- 
posal, have  prevented  the  mischief.  It  is  better  that 
the  carrier  should  be  held  responsible  to  a  passenger 
for  injuries  received  at  the  hands  of  an   intruder,  a 


PERSON AI,  INJURIES.  343 

Missouri  K.  &  T.  R.  Co.  v,  Edwards. 

stranger,  or  a  fellow  passenger,  only  in  those  cases 
where  its  agents  or  employees  knew,  or,  in  the  light  of 
surrounding  circumstances,  ought  to  have  known,  that 
danger  threatened  or  was  to  be  apprehended,  and  then 
failed  to  use  their  authority  and  power  to  protect  him 
from  the  impending  peril,  than  that  the  hitherto  rec- 
ognized limits  of  responsibility  for  negligent  acts 
should  be  enlarged,  and  the  carrier  be  held  to  answer 
for  a  casualty  wholly  unforeseen,  and  of  which  this 
declaration  contains  the  only  recorded  instance. 

In  this  case,  notice  to  the  company  or  its  agents  is 
not  charged,  and  no  circumstance  is  alleged  which 
could  have  put  the  company  or  its  agents  upon  inquiry, 
or  have  excited  the  apprehension  of  the  most  careful 
and  cautious.  The  wrong  itself  was  not  only  unusual, 
but  it  is  believed  to  be  wholly  without  precedent.  Cer- 
tainly, the  diligence  of  counsel  and  the  labors  of  the 
court  have  failed  to  discover  any  similar  case.  Under 
such  circumstances,  we  think  it  would  be  harsh  and  op- 
pressive to  impose  a  liability  upon  the  defendants.  The 
court  did  not  err  in  sustaining  the  demurrer,  and  its 
judgment  is  affirmed. 


Missouri  K.  &  T.  R.  Co. 

2/. 

Edwards.* 

{Supreme  Court  of  Texas,  June  2$,  i8g6, ) 

Railway  Companies — Negligence — Dangerous  Premises. — The  de- 
fendant railway  company  owned  a  lumber  yard,  which  was  used  for 
storing*  bridge  material  and  lumber  and  was  fenced  except  on  one 
side  along-  the  company's  track.  The  plaintiff,  an  eight-year-old 
child,  lived  just  across  an  alley  from  the  yard,  and  with  other  chil- 
dren, was  accustomed  to  play  in  the  yard,  notwithstanding"  the  per- 

*Note, — As  to  children  injured  on  track  or  grounds  of  company,  see 
extensive  note  31  Am.  &  Kng.  R.  Gas.  415,  and  see  also  notes  37  Am. 
A  Eng.  R.  Cas.  329;  4  Id.  572;  15  Id.  406;  25  Id.  356;  31  Id.  375,  415;  34 
Id.  56.     And  see  2  Rap.  &  Mack  Digest  740,  748. 
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sistent  efforts  of  the  company's  servants  to  keep  them  out.  The 
plaintiff  had  been  ordered  out  by  the  watchman  of  the  yard,  but  im- 
mediately upon  his  leaving-  to  attend  to  other  matters,  she  re-en- 
tered the  yard,  and  while  climbing-  upon  a  pile  of  bridge  ties,  one 
of  them  fell  down  and  crushed  her  toes.  Held^  that  the  plaintiff 
could  not  recover  for  the  injuries  sustained  by  such  accident. 

Foster  &  Wilkinson^  for  plaintiflF  in  error. 

E.J.  Smith  and  Wolfe  dc  Hare  ^  for  defendant  in  error. 

Gaines,  C.  J.  Mollie  Edwards,  a  minor  suing  by 
her  next  friend,  broug-ht  this  action  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of  Texas  to 
recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  com- 
pany. The  negligence  was  alleged  to  consist  in  keep- 
ing a  yard  in  which  children  were  accustomed  to  play, 
and  in  piling  a  number  of  railroad  bridge  ties  in  such 
manner  that  they  fell  upon  the  plaintiff  while  playing 
upon  them,  and  injured  her.  The  facts  disclosed  by 
the  testimony  are  as  follows  :  The  defendant  company 
owned  a  lumber  yard,  which  was  used  for  the  purpose 
of  storing  bridge  material  and  other  like  lumber.  It 
was  fenced,  except  upon  one  side,  along  the  company's 
railroad  tracks.  The  plaintiflF,  at  the  time  of  the  acci- 
dent, was  about  eight  years  old,  and  lived,  with  her 
mother,  just  across  an  alley  from  the  yard.  Not  being 
fenced  along  the  track,  the  yard  was  easily  accessible. 
It  was  shown  that  the  plaintiflF  and  other  children  were 
accustomed  to  resort  there  for  the  purpose  of  playing, 
but  it  was  also  shown  that  they  were  uniformly  or- 
dered out  by  the  servants  of  the  company.  The  pa- 
rents of  some  of  them  were  also  warned  to  keep  them 
away.  It  appeared,  however,  that,  notwithstanding 
the  persistent  eflForts  of  the  servants  of  the  company, 
the  children  would  return.  Just  before  the  accident 
happened,  the  plaintiflF  was  sent  home  by  the  watch- 
man, and  went  out ;  but  as  soon  as  he  was  called  away 
by  other  duties  she  returned.  In  attempting  to  climb 
upon  the  pile  of  bridge  ties  one  of  them  fell  down,  and 
crushed  her  toes.  There  was  evidence  tending  to 
show    that  the  ties     were    insecurely    stacked.     The 
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mother  of  the  plaintiff  testified  in  effect  that  she  knew 
of  the  plaintiff's  having  visited  the  yard  on  former  oc- 
casions and  had  punished  her  several  times  for  it. 
There  was  a  verdict  and  judgment  for  the  plaintiff  in 
the  trial  court,  which  judgment  was  affirmed  in  the 
court  of  civil  appeals.  Missouri,  etc,.  R.  Co.  v.  Ed- 
wards (Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  815.  The 
case  comes  to  this  court  upon  a  petition  for  a  writ  of 
error,  which  has  been  granted. 

The  errors  assigned  in  the  court  of  civil  appeals  and 
which  are  insisted  upon  in  this  court  are  upon  the 
charge  of  the  court  and  upon  the  refusal  to  give  certain 
special  instructions  requested  in  behalf  of  the  defend- 
ant. But  in  the  view  we  take  of  the  case  no  critical 
examination  of  the  charges  is  necessary.  Two  of  the 
requested  instructions  were,  in  our  opinion,  statements 
of  the  law  of  the  case,  as  applied  to  the  facts  in  evi- 
dence, and  should  have  been  given.  They  were  as 
follows:  (1)  "Defendant  was  under  no  obligation  to 
keep  watch  over  its  premises  in  order  to  exclude  chil- 
dren therefrom.  If  the  watchman  of  defendant  discov- 
ered plaintiff,  with  others,  playing  in  the  yard,  shortly 
before  the  accident,  and  requested  them  to  leave,  and 
plaintiff  thereupon  withdrew  from  the  premises,  but 
thereafter  returned,  without  the  knowledge  of  defend- 
ant's watchman  or  person  in  charge  of  its  property,  for 
the  purpose  of  playing  in  the  yard,  and  while  so  doing 
was  injured,  without  such  watchman  having  knowledge 
of  her  being  then  present,  and  while  playing  there 
pulled  down  upon  herself  or  caused  to  fall  a  tie  or  por- 
tion of  a  pile  of  ties  upon  which  she  was  climbing,  de- 
fendant would  not  be  liable  to  plaintiff  by  reason  of  any 
injury  so  received."  (2)  * 'Defendant  was  under  no 
obligation  to  plaintiff  to  keep  its  lumber  yard  in  safe  or 
proper  condition  for  plaintiff  to  play  therein.  The 
yards  were  its  property,  and  it  was  entitled,  as  to 
plaintiff,  to  use  them  for  piling  lumber,  and  to  pile  the 
same  in  such  form  as  it  found  convenient,  with  due  re- 
gard to  the  safety  of  such  persons  only  as  might  prop- 
erly use  the  yards.     It  was  under  no  obligations  to  so 
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pile  or  place  its  bridge  ties  as  to  prevent  injury  by  a 
child  climbing"  upon  them,  or  to  so  pile,  fasten,  or  brace 
the  same  that  the  child  could  not,  in  trying-  to  climb 
thereon,  pull  one  or  more  of  them  down  upon  herself ; 
nor  can  it  be  held  neglig^ent  for  failing-  to  so  pile,  brace, 
or  secure  them,  if  the  injured  person  was  at  the  time 
thereon  without  its  knowledge  or  invitation."  Ordina- 
rily, the  owner  of  property  is  not  bound  to  keep  it  in 
such  condition  as  to  protect  trespassers  upon  it  from 
danger.  Liability  may  be  incurred  by  making  an  ex- 
cavation upon  one's  own  land  suflSciently  near  a  street 
or  highway  that  another  may,  in  the  exercise  of  reason- 
able care,  fall  into  it,  or  by  exposing  dangerous  ma- 
chinery or  appliances  in  or  near  some  public  place, 
whereby  one  without  fault  on  his  part  may  be  injured. 
Especially  in  the  latter  case  may  liability  be  incurred 
when  children  are  the  victims.  Until  they  have  learned 
some  discretion,  they  cannot  be  held  guilty  of  contribu- 
tory negligence.  Lynch  v.  Nurdin,  1  Q.  B.  Div.  29,  is 
a  case  of  this  class.  There  the  * 'defendant  negligently 
left  a  cart  unattended.  The  plaintiff,  a  child  of  seven, 
got  upon  the  cart  in  play.  Another  child  incautiously 
led  the  horse  on,  and  the  plaintiff  was  thereby  thrown 
down  and  hurt.  It  was  held  that  the  plaintiff  could 
recover."  There  are  numerous  American  decisions 
which  proceed  upon  the  same  principle.  With  refer- 
ence to  children,  there  is  still  another  class  of  cases 
which  go  a  step  further,  and  hold  that  the  owner  of 
land  may  not  place  upon  it  dangerous  machinery, 
which  is  alluring  to  children,  without  securing  it  so  as 
to  protect  them  against  injury  while  tampering  with  it. 
To  this  class  belong  what  have  become  commonly 
known  in  legal  parlance  as  **The  Turntable  Cases"  ; 
such  as  Evansich  v.  Railway  Co.  (in  this  court),  57 
Tex.  123,  and  Railroad  Co.  v.  Stout  (in  the  supreme 
court  of  the  United  States),  17  Wall.  657.  This  line 
of  decision  has  not  been  uniformly  followed,  and  has 
met  with  much  adverse  criticism,  and  it  seems  to  us 
that  with  respect  to  the  care  which  the  owner  of  land 
is  required  to  exercise  in  order  to  secure  from  injury 
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children  who  may  trespass  upon  it  they  go  to  the  limit 
of  the  law.  They  proceed  upon  the  ground  that  turn- 
tables are  attractive  to  children.  In  both  of  the  cases, 
cited  stress  was  laid  upon  this  fact,  and  also  upon  the 
fact  that  the  use  of  the  turntables  by  children  wa& 
known  to  the  servants  of  the  defendante.  The  ruling- 
in  these  cases  must  be  justified,  we  think,  upon  one  of 
two  g-rounds ;  either  that  the  turntables  possess  such 
peculiar  attractiveness  as  plaything's  for  children  that 
to  leave  them  exposed  should  be  deemed  equivalent  to 
an  invitation  to  use  them,  or  that,  when  unsecured,  they 
are  so  obviously  dang^erous  to  children  that,  when  it  is. 
discovered  that  they  are  using-  them,  it  is  neg-lig-ent  on 
the  part  of  the  owner  not  to  take  some  steps  to  g-uard 
them  against  the  dang-er.  But  when  it  is  said  that  it  i& 
enoug"h  that  the  object  or  place  is  attractive  or  alluring^ 
to  children,  and  when  it  is  said,  as  has  been  intimated, 
that  the  fact  that  they  resort  to  a  particular  locality  is 
evidence  of  its  attractiveness,  the  question  sug"gests 
itself,  what  object  or  place  is  not  attractive  to  very 
young-  persons  who  are  left  free  to  pursue  their  innate 
propensity  to  wander  in  quest  of  amusement  ?  What 
object  at  all  unusual  is  exempt  from  infantile  curiosity? 
What  place,  conveniently  accessible  for  their  cong-rega« 
tion,  is  free  from  the  restless  feet  of  adventurous  tru« 
ants?  Here  the  langnag'e  of  an  eminent  judg-e  in  dis- 
posing of  a  similar  case  is  appropriate;  * 'There  are 
streams  and  pools  of  water  where  children  may  be 
drowned ;  there  are  inequalities  of  surface  where  they 
may  be  injured.  To  compel  the  owners  of  such  prop- 
erty either  to  inclose  it,  or  fill  up  their  ponds  and  level 
the  surface  so  that  trespassers  may  not  be  injured, 
would  be  an  oppressive  rule.  The  law  does  not  re- 
quire us  to  enforce  any  such  principle,  even  where  the 
trespassers  are  children.  We  all  know  that  bovs  of 
eight  years  of  age  indulge  in  athletic  sports,  ^hey 
fish,  shoot,  swim,,  and  climb  trees.  All  of  these 
amusements  are  attended  with  danger,  and  accidents, 
frequently  occur.  It  is  part  of  a  boy's  nature  to  tres- 
pass, especially  when  there  is  tempting  fruit ;   yet  I 
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never  heard  that  it  was  the  duty  of  the  owner  of  a  fruit 
tree  to  cut  it  down  because  -a  boy  trespasser  may  pos- 
sibly fall  from  its  branches.  Yet  the  principle  con- 
tended for  by  the  plaintiff  would  bring*  us  to  this  ab- 
surdity, if  carried  to  its  logfical  conclusion.  Moreover, 
it  would  charge  the  duty  of  the  protection  of  children 
upon  every  member  of  the  community  except  their  par- 
ents." Paxson,  J.,  in  Gillispie  v.  McGowan,  100  Pa. 
St.  144.  We  do  not  see  that  a  yard  kept  by  a  railroad 
company  for  the  deposit  of  old  ties  and  other  rejected 
material,  or  new  material  for  railroad  repair  and  con- 
struction, possesses  any  greater  attraction  for  children 
than  any  other  place  of  deposit  of  any  similar  material 
kept  by  people  pursuing*  other  avocations.  Is  a  pile 
of  ties  any  more  alluring*  than  a  pile  of  wood  kept  for 
fuel,  or  a  pile  of  rails  laid  aside  for  making*  or  repair- 
ing a  farm  fence  ?  Children  may  injure  themselves  in 
playing  upon  either.  In  such  a  case  we  conclude  that 
the  law  does  not  devolve  the  duty  upon  the  owner  of 
the  yard  to  see  that  the  ties  are  so  placed  that  children 
may  not  injure  themselves  while  playing  upon  them. 
It  has  been  so  held  in  effect  in  many  cases.  See  Van- 
derbeck  v.  Hendry,  34  N.  J.  L.  467  ;  McAlpin  v. 
Powell  (Court  of  Appeals)  55  How.  Prac.  163  ;  Rail- 
way Co.  V.  Cunningham  7  Tex.  Civ.  App.  65 ; 
Railway  Co.  v.  Crum  6  Tex.  Civ.  App.  702.  We 
refer  especially  to  the  able  and  elaborate  opinion  of 
Mr.  Justice  Sherwood  in  Barney  v.  Railroad  Co. 
(Mo.)  28  S.  W.  Rep.  1069,  which  contains  a  thorough 
discussion  of  the  cases  bearing  on  the  question. 

Applying  the  principles  announced  to  the  facts  of 
this  case,  we  are  of  opinion  that  the  plaintiff  was  not 
entitled  to  recover.  There  was  no  peculiar  allurement 
about  the  yard  of  the  defendant  company.  Though  the 
ties  may  have  been  inartistically  piled,  we  do  not  see 
that  any  danger  should  have  been  anticipated  from  the 
manner  in  which  they  were  stored.  A  witness  swore 
that  children  seemed  fond  of  playing  about  the  lumber. 
If  any  one  ever  tampered  with  the  ties  before,  it  does 
not  appear  from  the  testimony.     The  defendant  could 
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not,  consistently  with  the  use  of  its  yard,  fence  it  along^ 
its  track.  Children  were  persistently  ordered  out  of 
the  jrard,  and  there  is  no  ground  for  claiming-  an  im- 
plied or  constructive  invitation  to  come  upon  the  yard. 
In  any  possible  aspect  of  the  case  the  charge  which  was 
g-iven  by  the  court  was  erroneous  in  authorizing-  the 
jury  to  find  for  the  plaintiff,  without  reference  to  the 
question  whether  the  servants  of  the  company  had  ex- 
ercised  ordinary  care  to  keep  children  out  of  its  yard. 
If,  in  the  opinion  of  the  jury,  such  care  had  been  exer- 
cised, then  the  verdict  should  have  been  for  the  defend- 
ant. But  the  court  should  have  g"one  further,  and 
g-iven  the  requested  instructions  which  have  been 
quoted  above,  and  this  is  equivalent  to  saying-  that  it 
should  have  directed  a  verdict  for  the  defendant.  The 
judg-ments  of  the  district  court  and  of  the  court  of  civil 
appeals  are  reversed,  and  the  cause  remanded. 


Enochs 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.* 

{Supreme  Court  of  Indiana^  SepL  24,  i8g6,) 

Proximate  Cause. — A  train  remained  acrossta  street  crossing  for 
such  a  leng'th  of  time  that  the  plaintiff  undertook  to  g-o  round  the 
train,  and  to  cross  the  railway  and  street,  and  in  so  doing*,  sustained 
injuries  from  a  fall  caused  by  a  defect  in  the  street.        %,  -  -4 

Heldy  that  the  neg"ligence  of  the  railway  company  in  permitting- 
its  train  to  block  the  street  for  so  long  a  time,  was  not  the  proximate 
cause  of  the  plaintiff's  injuries. 

Appeai^   from   Bartholomew   county  circuit  court. 
Affirmed. 

J,  W.  Donaker,  for  appellant. 
S.  Stansifer^  for  appellee. 

*Note.—^e.  1  Am.  &  Eng.  R.  R.  Cas.,  N.  S.  XIX. 
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McCabe,  J.  The  circuit  court  sustained  several  de- 
murrers to  each  of  the  two  parag-raphs  of  the  appellant's 
complaint  and,  the  plaintiff  refusing*  to  amend  or  plead 
over,  the  appellee  had  judg'ment  upon  the  demurrer.  The 
two  paragraphs  are  substantially  the  same.  Both  seek  to 
recover  damages  alleged  to  have  been  sustained  by  the 
plaintiff  through  the  alleged  negligence  of  the  defend- 
ant. The  substance  of  the  facts  alleged  is  that  the 
defendant's  railroad  track  runs  through  the  city  of 
Columbus,  upon  and  along  Jackson  street,  running  north 
and  south  across  Ninth  street,  both  of  which  are  public 
streets  in  said  city;  that  plaintiff  resided  on  the  west 
side  of  Jackson  street,  a  half  square  north  of  said  Ninth 
street;  that  on  April  27, 1894,  after  dark,  plaintiff  was 
walking  from  her  place  of  business  to  her  said  house, 
traveling  west  on  the  north  side  of  said  Ninth  street; 
that  when  the  plaintiff  arrived  at  the  intersection  of 
said  Jackson  and  Ninth  streets  the  defendant  was  wholly 
obstructing  said  Ninth  street  with  an  engine  and  train 
of  cars  attached  thereto,  and  unlawfully  and  negligently 
permitting  said  train  to  remain  over  and  across  said 
Ninth  street,  wholly  obstructing  travel  thereon  for 
more  than  20  minutes;  that  said  train  extended  north 
beyond  any  street  crossing  of  said  Jackson  street;  that 
plaintiff  waited  on  the  east  side  of  said  railroad  track 
at  said  north  sidewalk  crossing  of  said  Ninth  street  15 
minutes  for  defendant  to  remove  its  train;  that  being 
informed  by  the  trainmen  that  it  was  not  ready  to  move 
out,  and  becoming  impatient,  and  being  desirous  to 
reach  her  home,  she  undertook  to  go  around  said  train 
of  cars  to  the  south  end  of  the  engine,  and  across  de- 
fendant's railroad  track  and  said  Jackson  street,  to  her 
home;  that  in  attempting  to  pass  around  said  engine, 
without  any  fault  or  negligence  on  her  part,  the  plaintiff 
caught  her  foot  on  a  stone  lying  across  the  gutter  be- 
tween said  Ninth  street  and  the  south  sidewalk  thereof 
at  said  Jackson  street,  whereby  she  was  thrown  over 
said  stone  violently  to  the  ground,  thereby  breaking 
and  fracturing  the  bones  of  her  left  arm  at  the  wrist, 
and  otherwise  bruising  her  body.     There  w^ere  such 
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other  allegations  as  that  it  is  conceded  that  appellant 
was  shown  to  be  free  from  contributory  negligence, 
and  it  is  also  conceded  that  the  allegations  were  such 
as  show  that  the  defendant  was  guilty  of  negligence  in 
obstructing  the  street  with  the  train. 

The  only  question  is,  was  the  negligence  of  the  de- 
fendant the  proximate  cause  of  the  plaintiff's  injury? 
If  it  was  not,  there  can  be  no  recovery  against  the  de- 
fendant.    16  Am.  &  Eng.  Bnc.   Law,  428-431.     An 
eminent  author  states  the  law — ^as  we  think,  correctly — 
thus :    ''Negligence  may,  however,   be  the  proximate 
cause  of  an  injury  of  which  it  is  not  the  sole  or  immediate 
cause.     If  the  defendant's  negligence  concurred  with 
some  other  event  (other  than  plaintiff's  fault)  to  produce 
the  plaintiff's  injury,  so  that  it  clearly  appears  that  but 
for  such  negligence  the  injury  would  not  have  happened, 
and  both  circumstances  are  closely  connected  with  the 
injury    in  the     order    of     events,    the   defendant    is 
responsible,    even  though   his  negligent  act  was  not 
the    nearest   cause   in   the    order    of    time.      Strictly 
defined,  an  act  is  the  proximate  cause  of   an  event, 
when,    in  the    natural    order   of   things,    and   under 
the    particular    circumstances    surrounding    it,    such 
an  act  would  necessarily  produce  that  event.     But  the 
practical  construction  of  proximate  cause  by  the  courts 
is  a  cause  from  which  a  man  of  ordinary  experience 
and  sagacity  could  foresee  that  the  result  might  proba- 
bly ensue."     Shear.  &  R.  Neg.  (3d  Ed.)  §10.     Tested 
by  this  rule,  the  appellee's  negligence  was  not  the 
proximate  cause  of  appellant's  injury.     It  is  true  that 
appellant^s  injury  would  not  have  happened  but  for  the 
appellee's  negligence.     But  that  is  not  the  sole  ingre- 
dient to  be  considered  in  determining  whether  appel- 
lee's act  was  the  proximate  cause  of  appellant's  injury. 
Railroad  Co.  v,  Perriguey,  138  Ind.  414 ;  McGahan  v. 
Gas  Co.,   140  Ind.   335.     That  the  appellant  should 
have  come   in   contact  with  the  stone  on  which  she 
caught  her  foot,  causing  her  fall  and  injury,  in  attempt- 
ing to  go  around  the  obstructing  train,  would  necessa- 
rily follow  the  obstruction,  or  that  ordinary  experience 
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or  sagacity  could  foresee  that  such  an  accident  might 
probably  ensue,  cannot  be  affirmed.  Appellant  mainly 
relies  on  two  cases.  The  first  is  Billman  v.  Railroad 
Co.,  76  Ind.  166.  The  complaint  in  that  case  alleged 
**that  the  servants  and  agents  of  the  appellee  managed 
and  operated  the  locomotive  and  cars  of  the  railway 
company  in  such  a  reckless  and  culpably  negligent 
manner  as  to  willfully  and  wrongfully  cause  a  team  of 
horses,  belonging  to  one  Zero  Carter,  to  take  fright 
and  run  away,  and  that  because  of  such  fright,  and 
while  unmanageable  and  running  away,  they  ran  against 
the  horse  of  appellant,  and  caused  its  death."  It  was 
there  said  :  **  It  is  not  necessary  that  the  precise  injury 
which  actually  occurred  could  have  been  reasonably 
anticipated  at  the  time  the  original  wrong  was  com* 
mitted.  It  is  true  that  the  resultant  injury  must  be  of 
such  a  general  character  as  might  have  been  reasonably 
foreseen  and  provided  against.  *  *  *  It  is  not  un* 
usual  or  unnatural  for  horses  panic-stricken  by  fear  to- 
run  against  and  injure  persons  and  property,  and  what 
is  neither  unnatural  nor  unusual  the  wrongdoer  must 
be  held  to  have  anticipated.  *  *  *  What  is  usual, 
the  law  requires  the  person  doing  a  wrong  to  anticipate 
and  provide  against.  A  wrongdoer  cannot  escape  lia- 
bility upon  the  ground  that  the  injury  resulting  from 
the  wrong  was  too  remote,  if  it  was  in  fact  a  ustial  or 
probable  one.  Proximate  results  are  such  as  are  natu- 
ral or  usual."  The  company  was  held  liable  in  that 
case.  But  here  the  injury  resulting  to  the  appellant 
was  neither  the  natural  nor  usual  result  to  be  expected 
from  the  appellee's  alleged  negligence.  The  other  case 
is  City  of  Crawfordsville  v.  Smith,  79  Ind.  308.  That 
case  has  no  bearing  upon  the  present  case.  The  city 
in  that  case  was  held  liable  for  damages  caused  by  a 
runaway  horse  falling  into  a  pit  in  the  street  left  un- 
guarded by  the  city.  There  is  a  case  in  this  court 
which  seems  almost  exactly  in  point,  namely,  Kistner 
V.  City  of  Indianapolis,  100  Ind.  210.  That  was  a  suit 
against  the  city  and  the  Union  Railway  Company  to 
recover  for  the  death  of  the  plaintiff's  testator,  caused 
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by  the  alleged  negligfence  of  the  defendants.  Separate 
demurrers  by  each  defendant  had  been  sustained  to  the 
complaint,  and  this  court  aflSrmed  the  judgment.  The 
first  parag'raph  of  the  complaint,  after  alleg*ing-  that  7 
railroad  tracks  cross  Illinois  street  into  the  Union  De- 
pot in  said  city,  and  that  14  railroad  companies  are  per- 
mitted to  use  said  tracks  and  depot,  the  further  facts 
are  alleged  which  show  that  the  city  and  the  railway 
company  had  been  guilty  of  negligence  in  failing  to 
provide  safeguards  for  the  protection  of  persons  and 
teams  from  injury  in  passing  over  said  tracks  on  said 
Illinois  street.  It  is  alleged:  *'That  the  appellant's 
testator,  John  G.  Kistner,  started  from  his  store  to  go 
to  his  dwelling  house,  walking  on  and  along  the  west 
sidewalk  of  Illinois  street,  across  such  seven  tracks. 
*  *  *  That  soon  after  he  had  started  across  such 
tracks,  but  while  he  had  suflScient  time  to  pass  across 
the  tracks  upon  which  the  train  thereinafter  named  was 
backing,  if  not  wrongfully  interfered  with  or  pre- 
vented, before  any  trains,  locomotives  or  cars  would 
reach  the  west  sidewalk,  a  train  of  *  *  *  one  of 
the  companies  that  had  a  right  to  and  did  use  the  seven 
tracks  aforesaid,  commenced  backing  out  of  the  Union 
Depot  on  one  of  such  tracks  ;  and  John  G.  Kistner  had 
passed  south  of  the  track  such  train  was  backing  upon, 
and  was  entirely  clear  from  any  danger  from  such 
train,  if  not  wrongfully  interfered  with.  That  after 
such  train  had  commenced  backing  as  aforesaid,  a 
wagon  and  team  belonging  to  the  firm  of  Archdeacon 
&  Co. ,  driven  by  one  of  their  employees  along  Illinois 
street  from  the  part  thereof  south  of  the  seven  tracks, 
were  driven  north  upon,  and  commenced  crossing,  the 
seven  tracks  ;  and  when  such  employee  had  got  within 
a  short  distance  of,  and  was  approaching,  the  track  on 
which  such  train  was  backing,  he  found  that  the  train 
had  moved  so  far  back  that  he  could  not  pass  it  without 
making  a  circuit,  and  driving  west  near  to  and  upon 
the  west  sidewalk  of  the  part  of  Illinois  street  crossed 
by  the  seven  tracks  ;  and  to  preserve  his  life  and  the 
lives  of  his  team,  and  save  his  wagon  from  destruction, 

5  (N.  s.)  A.  &  E.  R.  Cas.— 21 
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it  was  necessary  that  such  driver  should,  and  he  then 
and  there  did,  make  a  circuit,  and  drive  the  team  and 
wagon  further  west,  and  near  to  and  upon  such  west 
sidewalk,  and  around  and  abreast  of  the  backing-  train, 
and  in  so  doing  the  wheels  of  the  wagon  struck  the 
said  John  G.  Kistner,  and  knocked  and  threw  him  down 
under  the  wheels  of  such  moving  train,  which  was 
backing  at  the  time  aforesaid,  and  the  wheels  of  the 
cars  of  such  moving  train  passed  over  and  crushed  the 
body  of  the  aforesaid  John  G.  Kistner,  who  was  then 
and  there,  and  thereby,  instantly  killed."  All  of 
which,  it  is  alleged,  was  caused  by  the  negligence  of 
both  defendants,  and  without  any  negligence  on  the 
part  of  the  deceased.  The  other  two  paragraphs  only 
differed  from  the  first  in  that  they  alleged  that  the  in- 
jury occurred  through  the  negligence  of  Archdeacon 
&  Uo.,  but  charge  that  such  negligence  was  of  a  char- 
acter which  the  defendants  ought  to  have  provided 
against,  and,  failing  to  do  so,  are  liable  for  all  the  con- 
sequences. The  ruling  of  the  trial  court  in  sustaining 
the  demurrer  of  the  city  to  the  several  paragraphs  of 
the  complaint  was  upheld  for  an  additional  reason  to 
that  given  in  support  of  the  ruling  on  the  demurrer  of 
the  Union  Railway  Company.  As  to  the  latter  ruling 
it  was  there  said  :  **  We  are  of  opinion,  also,  that  no 
error  was  committed  by  the  court  in  sustaining  the 
separate  demurrers  of  the  appellee,  the  Union  Railway, 
to  each  paragraph  of  appellant's  complaint.  It  clearly 
appears  from  the  facts  alleged  in  each  paragraph  that 
the  proximate  cause  of  the  death  of  appellant's  testator 
w^as  the  act  of  the  driver  of  the  wagon  of  Archdeacon 
&  Co.,  whether  such  act  was  negligent  or  otherwise, 
and,  of  course,  that  the  negligence  of  the  Union  Rail- 
w^ay  Company,  alleged  in  each  paragraph,  was  not  the 
proximate  cause  of  such  death.  The  intervening  agency 
was  so  direct  and  positive  in  its  nature  and  effect  that 
the  death  of  the  testator  cannot  be  attributed  to  the 
alleged  negligence  of  the  Union  Railway  Company. 
Here  lies  the  difference,  as  it  seems  to  us,  between  the 
case  at  bar  and  the  case  of  Billman  v.  Railroad  Co.,  76 
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Ind.  166,  and  City  of  Crawfordsville  v.  Smith,  79  Ind. 
308,  cited  and  relied  upon  by  the  appellant.  Those 
cases  are  not  in  point  here,  and  are  not  in  conflict  with 
what  we  now  decide."  According-  to  these  principles, 
the  appellee's  negligence  was  not  the  proximate  cause 
of  the  appellant's  injury.  Therefore,  the  circuit  court 
did  not  err  in  sustaining  the  demurrer  to  the  several 
paragraphs  of  the  complaint.  The  judgment  is  af- 
firmed. 


Macon,  etc.,  R.  Co. 

V, 

Moore  et  al. 

{Supreme  Court  of  Georgia^  July  /j,  i8g6,) 

Mortality  Tables — Evidence. — On  the  trial  of  an  action  for  personal 
injuries,  alleg-ed  to  be  permanent,  the  mortality  tables  are  not 
proper  evidence;  and  instructions  as  to  their  use  are  inappropriate, 
unless  there  be  some  evidence  as  to  the  value  of  the  plaintiff's  ser- 
vices, or  capacity  to  earn  money. 

In  the  present  case  there  was  sufficient  proof  as  to  the  plaintiff's 
age,  and  as  to  the  nature  of  her  services,  to  render  the  tables  admis- 
sible, but  there  was  no  proof  as  to  value. 

Ascertainment  of  Prospective  Earnings. — The  present  value  of 
prospective  earning's  through  a  series  of  years  cannot  properly  be 
arrived  at  by  ascertaining  the  entire  amount,  and  deducting  7  per 
cent,  from  the  whole. 

Instruction. — The  law  embraced  in  section  2972  and  the  latter  part 
of  section  S034  of  the  Code  should  not  be  given,  in  immediate  con- 
nection with  each  other,  without  making  the  proper  explanation  as 
to  the  class  of  cases  to  which  the  latter  section  is  applicable.  Amer- 
icus,  etc.,  R.  Co.  v.  Luckie,  87  6a.  6,  48  Am.  and  Eng.  R.  Cas.  417. 

Same — Error. — The  following  charge  stated  the  law  too  strongly 
against  the  defendant  company:  **A  carrier  is  liable  for  injuries 
on  its  cars,  caused  by  a  sudden  jolting  of  its  cars  in  starting  or 
coming  to  a  stop;  and  a  railroad  company  is  not  relieved  from  liabil- 
ity by  reason  of  its  failure  to  keep  its  train, intended  for  passengers, 
with  all  the  appliances  which  extraordinary  diligence  would  re- 
quire on  trains  adapted  for  transporting  passengers." 

Error  from  Twigg-s  county  superior  court.  Re^ 
versed. 
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The  following  is  the  oflScial  report: 

Mrs.  Moore  and  her  husband  brought  suit  against 
the  railroad  company  for  damages  claimed  to  have  ac- 

suud  crued  as  the  result  of  personal  injuries  she 

sustained  from  the  negligence  of  defendant's 
servants  in  the  management  of  a  train  upon  which  she 
was  a  passenger.  They  alleged  that  in  August, 
1893,  after  having  purchased  a  ticket  at  a  sta- 
tion on  defendant's  railroad,  she  entered  the  pas^ 
senger  car  of  a  train  as  soon  as  it  stopped,  and 
and  was  proceeding  to  a  seat,  when,  without  fault 
on  her  part,  and  by  the  gross  carelessness  of  the 
company,  the  train  was  violently  jerked,  and  she  waa 
thrown  down,  and  seriously  and  permanently  injured 
by  the  fall.  The  defense  was  that  the  company  exer- 
cised all  due  care  and  diligence;  that  if  Mrs.  Moore  wus 
hurt,  it  was  by  reason  of  her  own  negligence;  and  that 
her  condition  was  not  produced  by  the  fall,  but  by  pre- 
vious sickness,  and  the  injuries  she  thereby  sustained 
were  not  permanent.  Upon  conflicting  evidence,  the 
jury  found  for  the  plaintiffs  $3,700,  and  defendant's 
motion  for  a  new  trial  was  overruled.  The  grounds  of 
the  motion  are  that  the  verdict  is  contrary  to  law  and 
evidence,  and  to  a  portion  of  the  charge  of  the  court,  as 
follows:  '*That  if  jolts  and  jars  are  usual,  necessary, 
and  unavoidable  in  running  a  mixed  train,  carrying 
both  freight  and  passengers,  and  much  more  so  than  in 
running  a  passenger  train,  and  a  passenger  takes  pas- 
sage on  such  mixed  train,  he  takes  the  risk  of  the 
usual  and  necessary  jolts  and  jars  which  happen  in  the 
operating  and  running  of  such  trains.  But,  when  a 
railroad  takes  a  passenger  on  such  mixed  trains,  they 
are  required,  under  the  law,  to  use  extraordinary  care  in 
preventing  unusual  and  unnecessary  jolts  and  jars,  so 
as  to  protect  the  passenger,  just  as  they  would  be  re- 
quired to  do  to  prevent  jolts  and  jars  on  a  passenger 
train  which  would  be  likely  to  injure  the  passengers." 
And  the  further  charge:  '*If  you  find  from  the  evi- 
dence that  the  plaintiff  was  injured,  in  order  for  her 
to  recover  you  must  believe  that  she  was  hurt  on  the 
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train,  and  that  it  was  the  direct  and  proximate  cause  of 
her  injury.  If  you  find  from  the  testimony  that  at  this 
time,  and  since  the  time  of  the  alleged  injury,  she  has 
been  sick  and  confined  to  her  bed  from  this  hurt,  but 
that  it  was  not  the  direct  cause  of  her  sickness,  then  I 
charge  you  that  she  would  not  be  entitled  to  recover. 
If  this  is  the  result  of  a  disease  contracted  prior  to  that 
time,  I  charge  you  she  would  not  be  entitled  to  re- 
cover." And  the  further  charge  as  follows:  * 'Under- 
stand, before  the  plaintiff  would  be  entitled  to  recover, 
you  must  believe  that  she  could  not  have  avoided  the 
accident  or  injury  sustained,  by  the  use  of  ordinary 
care.  It  makes  no  difference  how  negligent  the  rail- 
road was,  she  could  not  recover  if  she  could  have 
avoided  it  by  ordinary  care." 

Because  the  court  erred  in  admitting  the  mortuary 
tables  in  70  Ga.  843-848,  over  the  objection  of  defend- 
ant's council,  said  objections  being  based  upon  the 
ground  that  there  was  neither  any  proof  of  plaintiff's 
age,  nor  any  proof  whatever  of  what  amount  she  had 
been  previously  earning,  if  any,  or  able  to  earn,  or  did 
-ever  earn  monthly,  annually,  or  otherwise,  or  what 
her  net  earnings  were,  or  her  necessary  expenses, — such 
evidence  being  necessary,  as  a  basis  of  any  calculation 
under  said  tables. 

Because,  as  contended  by  defendant,  the  court,  in 
the  absence  of  such  proof,  admitted  said  mortuary 
tables,  and  gave  the  following  charge,  based  thereon  or 
referring  thereto:  "Certain  life  tables  will  be  out,  and 
you  will  have  them  before  you  in  this  matter,  and  upon 
that  question  I  give  you  this  in  charge:  See  from  the 
life  tables  what  would  have  been  the  probable  length 
of  the  life  of  the  plaintiff,  provided  you  find  she  would 
be  entitled  to  recover.  See  what  would  have  been  the 
probable  length  of  her  life.  Then  see  what  would 
have  been  her  net  earnings  each  year.  I  mean  to  say 
what  she  could  earn,  less  her  necessary  expenses. 
Deduct  from  that  a  due  proportion  for  her  continuing 
ability  to  labor,  provided  you  find  she  would  be  able  to 
labor  in  the  future.       Then  deduct  the  amount  for 
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probable  diminution  of  ability  to  labor  by  reason  of  old 
ag-e,  provided  you  find  that  she  would  be  able  to  work, 
and  a  due  proportion  for  plaintiff's  contributory  negli- 
g-ence,  provided  you  find  there  was  any  contributory 
negfligence,  under  the  law  and  doctrine  which  I  have 
just  given  you  in  charg-e,  and  see  what  the  entire 
amount  would  be.  Deduct  from  the  entire  amount 
seven  per  cent.,  and  that  would  be  the  present  value  of 
her  life,  whatever  you  find  that  amount  to  be," — which 
charg"e  the  defendant  says  is  erroneous. 

Because  the  court  erred  in  stating  in  its  charge, 
in  immediate  connection,  two  distinct  rules  of 
law,  thus  qualifying  the  former  by  the  latter  as- 
follows:  **No  person  shall  recover  damages  from  a 
railroad  company  for  injury  to  himself  or  his  property^ 
where  the  same  is  done  by  his  consent,  or  is  caused  by 
his  own  negligence.  If  the  complainant  and  the  agent 
of  the  company  are  both  at  fault,  the  former  may  re- 
cover, but  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  fault  attributable  to 
him," — ^and  without  proper  explanation,  and  in  the 
same  connection,  stated  also  the  following:  "The  car- 
rier of  passengers  is  bound  to  use  extraordinary  dili- 
gence on  behalf  of  itself  and  its  agents  to  protect  the 
lives  and  persons  of  its  passengers,  but  it  is  not  liable 
for  injuries  to  persons  after  having  used  such 
diligence.  Extraordinary  diligence  is  that  ex- 
treme care  and  caution  which  every  prudent  and 
thoughtful  person  uses  in  securing  and  preserving  their 
own  lives  or  property.  The  absence  of  such  diligence 
is  termed  *slight  neglect.'  If  the  plaintiff,  by  ordinary 
care,  could  have  avoided  the  consequences  of  her  act, 
the  defendant  would  not  be  liable,  and  she  would  not 
be  entitled  to  recover;  but,  in  order  for  this  cause  to 
relieve  them,  the  plaintiff  must  in  some  way  have  con- 
tributed to  the  injuries  sustained." 

Because  the  court  erred  in  the  following  charge:  '*It 
is  the  duty  of  the  railroad  company  to  use  properly 
constructed  cars,  and  all  reasonably  needful  appliances, 
which   extreme   care   and   caution  would  suggest,  in 
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order  to  protect  the  lives  and  persons  of  its  passeng-ers; 
and  the  failure  of  the  railroad  company  to  furnish  a 
reasonably  safe  passenger  train,  reasonably  provided 
with  everything  necessary  to  save  the  passengers 
against  dangers,  shall  not  afford  the  railroad  company 
any  excuse  against  the  duty  of  extraordinary  diligence 
which  the  law  requires.  A  carrier  is  liable  for  inju- 
ries to  passengers  in  the  cars,  caused  by  a  sudden  jolt- 
ing of  the  cars  in  starting  or  coming  to  a  stop;  and 
railroad  companies  are  not  relieved  from  liability  by 
reason  of  their  failure  to  equip  their  trains  intended 
for  passengers  with  all  the  appliances  which  extraordi- 
nary diligence  would  require  in  trains  adapted  for 
transporting  passengers." 

Because  the  court  erred  in  instructing  the  jury  as 
follows:  **If  you  should  find  from  the  evidence  that 
the  train  was  liable  to  sudden  and  dangerous  jolts, 
then  you  would  be  authorized  to  consider  that  circum- 
stance in  passing  npon  the  question  whether  the  rail- 
road company  exercised  the  extreme  care  and  diligence 
which  the  law  exacts,  to  allow  her  a  reasonable  time 
and  opportunity  to  get  seated  in  the  car,  beyond  the 
reach  of  danger  from  such  source." 

Because  the  court  further  erred  in  instructing-  the 
jury:  **If  the  plaintiff  is  entitled  to  recover,  and  you 
believe  that  she  has  received  personal  injuries,  and  is 
suffering  from  the  hurt  she  received,  and  the  railroad 
company  was  negligent,  and  did  not  exercise  that  ex- 
treme care  and  diligence  the  law  requires  it  to  do,  she 
would  be  entitled  to  recover  the  value  of  her  net  earn- 
ings for  the  remainder  of  her  life,  whatever  that  may 
be,  less  the  interest  which  would  be  seven  per  cent." 

Because  the  court  erred  in  the  following  charge:  **If 
you  find  that  she  was  partly  at  fault,  and  the  railroad 
company  was  partly  at  fault,  then  it  would  be  contrib- 
utory negligence,  and  the  rule  of  contributory  negli- 
gence would  apply;  and  this  would  reduce  the  amount, 
provided  you  find  that  she  would  be  entitled  to  recover, 
and  it  would  reduce  it  down  in  proportion  to  her  negli- 
gence.    If  she  could  have  avoided  the  injury,  she  could 
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not  recover;  but  if  you  find  from  the  testimony  that 
defendant  exercised  that  extreme  care  and  caution 
which  the  law  requires,  and  which  I  have  just  g-iven 
you  in  charge,  though  she  may  not  have  been  in  fault, 
she  cannot  recover." 

Because  the  court  erred  in  overruling  defendant's 
objection  to  the  eighth  direct  interrogatory  sued  out 
for  plaintiff,  which  was  as  follows:  "State  whether  or 
not  you  boarded  said  train  as  a  passenger.  State 
whether  or  not  you  had  purchased  a  ticket  previous  to 
boarding  said  train,  and  from  what  point  you  purchased 
said  ticket."  And  to  the  ninth  direct  interrogatory,  as 
follows:  "State  whether  or  not  said  train  was  a  regu- 
lar train,  or  an  extra  train.  State  whether  or  not  said 
train  was  a  regular  train  for  passengers  for  Macon  on 
said  railroad.  How  many  other  passenger  trains  for 
Macon  were  run  on  said  road  at  thattime  ?"  And  to  the 
twenty-seventh  direct  interrogatory,  as  follows:  "State 
whether  or  not  such  injuries  were  such  as  to  compel 
you  to  take  your  bed."  All  of  which  interrogatories  be- 
ing objected  to  as  leading.  And  to  the  seventeenth 
interrogatory,  as  follows:  "State  whether  or  not  you 
had  time  after  the  train  had  stopped  to  get  on  the  car 
and  get  seated  before  the  train  started."  To  the  nine- 
teenth as  follows:  "What  happened  to  you  on  said 
cars  ?  How  soon  was  it  after  you  entered  said  cars  ? 
State  whether  or  not  you  had  time  to  get  seated." 
And  to  the  twenty-ninth,  as  follows:  "State  whether 
or  not  said  injuries  have  been  permanent.  State 
whether  or  not  you  have  ever  recovered  from  said  in- 
juries,"— on  the  grounds  of  objection  filed  with  said 
interrogatories,  that  the  same  were  leading  and  illegal, 
in  that  they  sought  to  have  the  witness  answer  ques- 
tions which  are  solely  for  the  determination  of  the 
jury,  and  among  the  main  questions  in  the  case  to  be 
decided  upon  by  their  verdict.  And  also  to  the  thir- 
tieth direct  interrogatory,  as  follows:  "What  physician 
has  attended  you,  as  a  result  of  said  injuries,  and  how 
jong  was  it  necessary  for  you  to  remain  under  the 
treatment  of  a  physician  ? — on  the  ground  that  the  wit- 
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ness  was  not  an  expert,  or  skilled  in  medicine  or  sur- 
gery, and  expert  testimony  was  necessary  to  ascer- 
te-in  whether  or  not  the  injuries  were  permanent;  and 
because  the  court  allowed  the  answers  to  said  interrog- 
atories read  to  the  jury.  The  court  sustained  the 
objection  to  the  twenty-ninth  interrogatory,  except 
allowing-  that  portion  of  the  answer  to  be  read  as  fol- 
lows: **I  have  never  recovered  from  it." 

John  M.  Stubbs^  Minter  Wimberly^  and  Harrison  d: 
Peebles,  for  plaintiff  in  error. 

Steed  &  Wimberly  and  Z.  D.  Moore,  for  defendants 
in  error. 

Per  Curiam.     Judgment  reversed. 

Atkinson,  J.,  providentially  absent,  and  not  pre- 
siding. 


NOTES. 

Life  or  Mortality  Tables.— In  an  action  for  wrong-ful  death,  the 
standard  of  life  or  mortality  tables  are  admissible  in  evidence  for 
the  purpose  of  showing  the  probable  duration  of  the  life  of  the  de- 
ceased, for  the  purpose  of  estimating*  damages  where  his  earning 
capacity  has  been  shown.  Rowley  v.  London,  etc.,  R.  Co.,  !#.  R.,  8 
Exch.  221;  Coates  v.  Burlington,  etc.,  R.  Co.,  62  Iowa  486,  15  Am.  & 
Kng.  R.  Cas.  265;  Denver,  etc.,  R.  Co.  v.  Woodward,  4  Colo.  162; 
Kansas  Pac.  R.  Co.  v.  Lundin,  3  Colo.  94;  Denver^  etc.,  R.  Co.  v. 
Woodward,  4  Colo.  1;  South  Western  R.  Co.  v,  Paulk,  24  Ga.  356; 
Central,  etc.,  R.  Co.  v.  Richards,  62  Ga.  306;  Macon,  etc.,  R.  Co.  v, 
Johnson,  38  Ga.  409;  Georgia,  etc.,  R.  Co.  v.  Oaks,  52  Ga.  410;  Central 
R.  Co.  V,  Crosby,  74  Ga.  737;  Donaldson  v,  Mississippi,  etc.,  R.  Co.,  18 
Iowa  280;  Blair  z/.  Madison  County,  81  Iowa  313;  Louisville,  etc.,  R. 
Co.  V,  Miller,  58  Am.  &  B^ng.R.  Cas.  304;  Donaldson  v,  Mississippi 
R.  Co.,  18  Iowa  280;  Walters  v.  Chicago,  etc.,  R.  Co.,  41  Iowa  71; 
Shover  v,  Myrick,  4  Ind.  App.  7;  Louisville,  etc.,  R.  Co.  v,  Mahony, 
7  Bush  (Ky.)  235;  ScheflBer  t/.  Minneapolis,  etc.,  R.  Co.,  32  Minn.  125; 
Johnson  v.  Hudson  River  R.  Co.,  6  Duer  (N.  Y.)  633,  Sauter  v.  New 
York  Central,  etc.,  R.  Co.,  66  N.  Y.  50;  Steinbrunner  v,  Pittsburgh, 
etc.,  R.  Co.,  146  Pa.  St.  504;  McCue  v,  KnoxviUe,  146  Pa.  St.  5»0; 
Mississippi,  etc.,  R.  Co.  v.  Ay  res,  16  Lea  (Tenn.)  725;  San  Antonio, 
etc.,  R.  Co.  V.  Bennett,  76  Tex.  151;  McKeigue  v.  Janesville,  68  Wis. 
50;  Vicksburg,  etc.,  R.  Co.  v.  Putnam,  118  U.  S.  545,  27  Am.  &  Eng. 
R.  Cas.  291. 

But  in  Klanowski  v.  Grand  Trunk  R.  Co.,  57  Mich.  525,  21  Am.  & 
Kng.  R.  Cas.  648,  it  was  doubted  whether  a  computation  of  the 
probabilities  of  life  of  deceased  made  by  a  witness  who  based  them 
on  HasweU's  tables  was  competent;  two  of  the  judges  thinking  that 
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it  was  not,  but  the  verdict  was  not  disturbed  in  that  case,  as 
Champlain,  J.,  did  not  think  that  the  jury  was  misled  by  the  testi- 
mony and  concurred  with  Sherwood,  J.,  who  thoug-ht  the  testi- 
mony admissible  in  sustaining-  the  trial  court. 

Encyclopaedia  Britannica. — The  Encyclopaedia  Britannica  being-  a 
familiar  work  of  science  of  unquestioned  authority,  may  be  intro- 
duced to  show  such  tables.  Worden  v,  Humeston,  etc.,  R.  Co.,  76 
Iowa  310,  38  Am.  &  Eng.  R.  Cas.  199;  Shover  v.  Myrick,  4  Ind.  App.  7. 

Johnson's  Enclyopaedia. — In  Grorman  v.  Minneapolis,  etc.,  R.  Co.» 
78  Iowa  509,  a  witness  having  testified  that  he  considered  Jonnson's 
New  Universal  Encyclopaedia  a  standard  scientific  work,  its  admis- 
sion for  the  purpose  of  showing  the  expectancy  of  life,  was  held  no 
error. 

The  Carlisle  Tables. — In  Steinbrunner  v,  Pittsburg-h,  etc.,  R.  Co., 
146  Pa.  St.  504,  it  was  held  that  the  Carlisle  Tables,  being  based 
upon  general  population,  and  not  upon  selecting  insurable  lives» 
were  admissible,  distinguishing  Shippen*s  Appeal,  80  Pa.  St.  391; 
Shover  v,  Myrick,  4  Ind.  App.  7;  Donaldson  v.  Mississippi,  etc.,  R. 
Co.,  18  Iowa  280;  Worden  v,  Humeston,  etc.,  R.  Co.,  76  Iowa  310,  38 
Am.  &  Eng".  R.  Cas.  199. 

Northampton  Tables. — The  Northampton  Tables  were  held  ad- 
missible in  Georg-ia,  etc.,  R.  Co.,  v.  Oaks,  52  Ga.  410;  Sauter  v.  New 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  50. 

Not  Indispensable. — In  Atchison,  etc.,  R.  Co.  v.  Hughes,  55  Kan. 
491,  2  Am.  &  Eng.  R.  Cas.  N.  S.  248,  it  was  objected  that  no  mor- 
tality tables  were  introduced  to  show  the  probable  duration  of  the 
life  of  the  deceased.  The  court  held  that  while  such  tables  are  ad- 
missible in  evidence  to  assist  the  jury  in  estimating  the  expectancy 
of  life,  they  are  not  indispensable,  but  the  jury  may  make  that  esti- 
mate from  the  age,  life,  habits,  and  physical  condition  of  the  person 
at  the  time  of  his  death.  To  the  same  effect  Deisen  v,  Chicago,  etc., 
R.  Co.,  43  Minn.  454. 

Expectation  of  Life  of  Deceased  or  of  Plaintiff. — Where  a  father 
sued  for  the  death  of  his  son,  it  was  held  error  to  admit  in  evidence 
mortuary  tables  showing  the  expectation  of  life  of  the  deceased;  the 
expectation  of  the  father's  life  being  presumably  shorter  than  the 
son*s,  the  expectancy  of  the  plaintiff  should  have  been  shown  in- 
stead of  that  of  the  deceased.  Illinois  Cent.  R.  Co.  v.  Crudup,  63 
Miss.  291. 

Infant. — The  computation  should  be  made  from  the  date  of  de- 
cedent's death,  if  an  infant^  and  not  from  the  age  of  twenty-one, 
although  recovery  dates  from  that  time.  Walters  v.  Chicago,  etc., 
R.  Co.,  41  Iowa  71. 

Permanent  Injuries. — Where  the  injuries  received  are  permanent, 
though  not  resulting  in  death,  it  has  been  held  that  the  life  tables 
were  admissible  to  show  plaintiff's  expectancy  of  life  in  estimating 
damages.  Knapp  v.  Sioux  City,  etc.,  R.  Co.,  71  Iowa  41;  Chase  v. 
Burlington,  etc.,  R.  Co.,  76  Iowa  675,  38  Am.  &  Eng.  R.  Cas.  148. 
Overruling  Nelson  v,  Chicago,  etc.,  R.  Co.,  38  Iowa  564. 

Conclusiveness. — Though  admissible,  the  tables  are  not  conclu- 
sive. Central  R.  Co.  v,  Crosby,  74  Ga.  737;  Hunn.  v,  Michigan  Cent. 
R.  Co.,  78  Mich.  513,  41  Am.  &  Eng.  R.  Cas.  452.  Thus  in  Vicks- 
burg",  etc.,  R.  Co.  v»  Putnam,  118  U.  S.  545,  27  Am.  &  Eng.  R.  Cas. 
291,  it  is  said:  "Bnt  it  never  has  been  held  that  the  rules  to  be  de- 
rived from  such  tables  or  computation  must  be  the  absolute  g'uides  of 
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the  judgment  and  conscience  of  the  jury.  Life  and  annuity  tables, 
are  framed  upon  the  basis  of  the  averag-e  duration  of  the  lives  of  a 
great  number  of  persons.  But  what  a  jury  in  a  case  has  to  consider 
is  the  probable  duration  of  the  person's  life  in  question,  and  in  a 
case  where  the  person  is  not  killed  but  is  injured,  they  are  to  con- 
sider the  injury  to  his  capacity  to  earn  his  livelihood,  and,  taken 
from  the  evidence  before  them,  it  is  a  controverted  question  whether 
the  injury  would  be  temporary  or  permanent.  An  instruction  is. 
erroneous  which  tends  to  mislead  them  by  obliging-  them  to  ascer- 
tain the  average  injury  to  the  person's  capacity  by  the  year» 
whether  the  extent  of  the  injury  would  be  constant  or  varying",  and 
by  g-iving"  them  to  understand  that  the  tables  were  not  merely  com- 
petent evidence  of  the  average  duration  of  human  life,  and  of  the 
present  duration  of  life  annuities,  but  furnished  absolute  rules 
which  the  law  required  them  to  apply  in  estimating  the  probable 
duration  of  the  person's  life  and  the  extent  of  the  injury  which  he 
had  suffered.  So  in  Steinbrunner  v.  Pittsburg-h,  etc.,  R.  Co.,  146 
Pa.  St.  504,  it  is  held  that  the  value  of  such  tables  depends,  when 
applied  to  a  particular  case,  upon  other  matters,  such  as  the  state 
of  health,  habits  of  life,  social  condition,  etc.,  of  deceased,  and  the 
attention  of  juries  should  be  called  pointedly  to  these  qualifying- 
circumstances. 

Judicial  Notice. — With  reference  1o  the  admission  of  evidence  of 
the  Carlisle  and  other  similar  tables,  for  the  purpose  of  showing  the 
"expectations"  and  probable  duration  of  life,  we  think  that  they  are 
to  be  received  upon  judicial  notice  of  their  genuineness  and  author- 
itativeness.  As  in  reg'ard  to  many  other  matters  of  which  judicial 
notice  is  taken,  it  is  proper  for  a  court  to  inform  itself  in  the 
premises  by  reference  to  books  and  other  sources  of  information; 
but  legal  proof  of  such  g-enuineness  and  authoritativeness  is  not  re- 
quired. In  a  given  case  it  is  for  the  court  to  say  without  such  proof 
that  they  are  or  are  not  g-enuine  or  authoritative,  and  that  they  are 
or  are  not  admissible  accordingly.  Stephens  Kv.,  art.  59,  and  note; 
1  Greenl.  Ev.,  §  6.  Such  tables  are,  however,  not  conclusive,  for 
there  is  not  only  a  considerable  variance  in  different  tables,  but 
they  are  not  so  compiled  as  to  show  the  probable  duration  of  life 
under  any  and  all  circumstances,  but  under  particular  conditions,, 
so  that  their  evidentiary  value  in  a  given  case  is  larg-ely  analogical. 
SchefQer  v.  Minneapolis,  etc.,  R.  Co.,  32  Minn.  518, 19  Am.  &  Eng« 
R.  Cas.  173. 
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{Supreme  Court  of  Pennsylvania  y  July  isthy  i8g6.) 

Injury  to  Passenger — Evidence. — In  an  action  f or  damag'es  agfainst 
a  railway  company  for  personal  injuries,  evidence  in  reg-ard  to  the 
severity  of  the  examination  made  by  the  physician  of  the  railway 
company  of  the  plaintiif's  injuries  is  inadmissible,  and  the  fact  that 
the  character  of  the  examination  and  the  conduct  of  the  physician 
were  unnecessarily  harsh  and  annoying*,  is  not  a  proper  subject  to 
be  considered  in  assigning*  the  plaintiif 's  damages. 

Expenses — Nursing  and  Attendance. — The  plaintiff  in  an  action  to 
recover  damag'es  from  a  railroad  company  for  injuries,  cannot  re- 
cover for  the  nursing  and  attendance  of  the  members  of  his  own 
household  as  expenses  incurred,  unless  they  are  hired  servants. 

Pain  not  an  Independent  Itenn  of  Damages. — In  such  an  action,  an 
instruction  as  to  pain  suffered  by  the  plaintiff  that  leav.es  the  jury 
to  reg'ard  it  as  an  independent  item  of  damag'es,  to  be  compensated 
by  a  sum  of  money  that  may  be  regarded  as  a  pecuniary  equivalent, 
is  not  only  inexact,  but  erroneous. 

Computation  of  Earnings — In  such  an  action,  the  profits  derived 
from  an  investment  or  the  manag'ement  of  a  business  enterprise, 
a.re  not  to  be  considered  as  earnings  in  calculating-  the  earning- 
power  of  the  plaintiff. 

Expert  Testimony  as  to  Earning  Power. — It  is  error  to  treat  the 
subject  of  the  value  of  earning*  power  as  one  to  be  settled  by  expert 
testimony. 

Instructions — Error. — An  instruction  that  the  plaintiff  since  the 
accident  has  been  totally  disabled,  is  erroneous  where  it  has  been 
shown  that  he  earns  a  salary  as  post-master,  which  leaves  him  a  net 
balance  of  $540  a  year. 

Anticipation  of  Future  Payments. — When  future  payments  to  com- 
pensate for  the  loss  of  earning-  power  are  to  be  anticipated  and 
capitalized  in  a  verdict,  the  plaintiff  is  entitled  only  to  their  present 
worth. 

Appeal  from  Mifflin  county  court  of  common  pleas. 
Reversed. 

Rufus  C  Elder  and  Georg'e  W.  Elder ^  for  appellant. 
D.  W.  Woods  &  Son^  for  appellee. 

Williams,  J.     The    plaintiflF  received   the    injury 
omplained  of  while  a  passenger  on  one  of  the  trains  of 
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the  defendant  company.  The  train  was  being-  moved 
in  two  sections.  The  first  section,  on  which  the  plaint- 
iflF  was  riding,  had  stopped  to  repair  a  break  in  one  of 
its  air  pipes,  and  had  sent  its  flagman  back  to  warn  ap- 
proaching trains.  The  second  section,  hav- 
ing  been  misled  by  the  signal  displayed  by  "* 

an  operator  at  a  signal  tower,  came  along  at  full  speed; 
and,  its  engineer  failing  to  notice  the  flagman  and  his. 
eflForts  to  warn  him  of  the  position  of  the  first  section, 
the  accident  resulted,  and  the  plaintiff  was  thrown 
from  his  seat  and  injured.  At  the  trial  but  two  ques- 
tions were  raised :  First.  Was  the  accident  and  the 
consequent  injury  to  the  plaintiff  due  to  the  negligence 
of  the  employees  of  the  defendant?  If  so,  then,  second, 
what  was  the  proper  measure  of  damages  to  be  applied 
by  the  jury?  It  does  not  appear  that  any  contest  w^a& 
made  over  the  first  of  these  questions.  The  only  real 
ground  for  controversy  was  over  the  measure  of  dam- 
ages, and  the  evidence  should  have  been  confined  to  the 
issues  of  fact  that  related  to  this  controversy.  The 
evidence  in  regard  to  the  examination  made 
by  Dr.  Morton  was  not  directed  to  the  extent  JffiliTwfiSI.*'' 
of  the  plaintiff's  injuries,  but  to  the  severity 
of  the  examination.  Its  evident  object  was  to  persuade 
the  jury  that  the  character  of  the  examination  and  the 
conduct  of  Dr.  Morton  and  his  assistants  was  unneces- 
sarily harsh  and  annoying,  and  was  a  proper  subject  to 
be  considered  in  assessing  the  plaintiff's  damages. 
But  it  must  be  borne  in  mind  that  a  claim  was  being 
made  against  the  railroad  company  for  damages  based 
upon  an  alleged  injury  received  in  consequence  of  the 
accident  already  referred  to.  In  order  to  determine 
intelligently  the  extent  of  its  liability,  it  was  important 
for  the  defendant  to  know  the  nature  of  the  injury,  and 
the  extent  to  which  the  plaintiff  was  affected  by  it. 
This  could  only  be  known  as  the  result  of  a  medical 
examination  made  by  competent  and  experienced  physi- 
cians. Dr.  Morton  and  his  assistants  were  selected  as 
proper  persons  to  make  the  examination,  and  advise  the 
defendant  company  of  their  estimate  of  the  plaintiff's 
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condition,  and  its  consequent  liability.  If,  in  the  dis- 
charg-e  of  their  professional  duty  to  their  employer, 
they  went  beyond  what  was  reasonably  necessary  and 
employed  methods  and  tests  that  were  cruel,  and  such 
as  the  judgment  of  the  medical  profession  does  not  ap- 
prove, and  thereby  inflicted  injury  on  the  plaintiflF,  they 
are  liable  for  their  own  trespass,  whether  committed 
with  malice  or  through  ignorance.  •  But  rudeness  and 
incivility  in  the  manner  in  which  the  examination  was 
conducted,  if  rudeness  or  incivility  can  be  affirmed  of 
anything  that  was  said  or  done  in  that  connection, 
could  throw  no  light  on  the  extent  of  the  injury  actu- 
ally suffered  by  the  plaintiflF,  and  the  evidence  referred 
to  in  the  first  and  second  assignments  of  error  should 
have  been  rejected. 

The  remaining  sixteen  assignments  of  error  relate, 
more  or  less  directly,  to  the  single  question  the  case 
presented,  viz.^  the  measure  of  damages,  and  can  be 
most  conveniently  considered  together.  Damages  for 
a  personal  injury  consist  of  three  principal  items : 
First,  the  expenses  to  which  the  injured  person  is  sub- 
jected by  reason  of  the  injury  complained  of,  second, 
the  inconvenience  and  suflFering  naturally  resulting 
from  it ;  third,  the  loss  of  earning  power,  if  any,  and 
whether  temporary  or  permanent,  consequent  upon  the 
character  of  the  injury.  Owens  v.  Railway  Co.,  155 
Pa.  St.  334.     The  expenses  for  which  a  plaintiflF  may 

recover  must  be  such  as  have  been  actually 
SrAfAiwe?''  paid,  or  such  as,  in  the  judgment  of  the  jury, 

are  reasonably  necessary  to  be  incurred. 
The  plaintiff  cannot  recover  for  the  nursing  and  attend- 
ance of  the  members  of  his  own  household,  unless 
they  are  hired  servants.  The  care  of  his  wife  and 
minor  children  in  ministering  to  his  needs  involves  the 
performance  of  the  ordinary  offices  of  affection,  which 
is  their  duty ;  but  it  involves  no  legal  liability  on  his 
part,  and  therefore  affords  no  basis  for  a  claim  against 
a  defendant  for  expenses  incurred.  A  man  may  hire 
his  own  adult  children  to  work  for  him  in  the  same 
manner  and  with  the  same  effect  that  he  may  hire  other 
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persons,  but,  in  the  absence  of  an  express  contract,  the 
law  will  not  presume  one,  so  long  as  the  family  rela- 
tion continues.  Pain  and  suflFering"  are  not  capable  of 
being  exactly  measured  by  an  equivalent  in 
money,  and  we  have  repeatedly  said  that  Pjjj^Mt^M  iiid«- 
they  have  no  market  price.  The  question  IhlaiSei."* 
in  any  given  case  is  not  what  it  would  cost 
to  hire  some  one  to  undergo  the  measure  of  pain  alleged 
to  have  been  suffered  by  the  plaintiff,  but  what,  under 
■all  the  circumstances,  should  be  allowed  the  plaintiff 
in  addition  to  the  other  items  of  damage  to  which  he  is 
entitled,  in  consideration  of  suffering  necessarily  en- 
dured. Baker  v.  Pennsylvania  Co.,  142  Pa.  St.  503. 
This  should  not  be  estimated  by  a  sentimental  or  fanci- 
ful standard,  but  in  a  reasonable  manner,  as  it  is  wholly 
additional  to  a  pecuniary  compensation  afforded  by  the 
first  and  third  items  that  enter  into  the  amount  of  the 
verdict  in  such  cases.  By  way  of  illustration,  let  us 
assume  that  a  plaintiff  has  been  wholly  disabled  from 
labor  for  a  period  of  20  days  in  consequence  of  an  in- 
jury resulting  from  the  negligence  of  another.  This 
lost  time  is  capable  of  exact  compensation.  It  will  re- 
quire so  much  money  as  the  injured  man  might  have 
reasonably  earned  in  the  same  time  by  the  pursuit  of 
his  ordinary  calling.  But  let  us  further  assume  that 
these  days  of  enforced  idleness  have  been  days  of  se- 
vere bodily  suffering.  The  question  then  presented 
for  the  consideration  of  the  jury  would  be :  What  is  it 
reasonable  to  add  to  the  value  of  the  lost  time  in  view 
of  the  fact  that  the  days  were  filled  with  pain,  instead 
of  being  devoted  to  labor  ?  Some  allowance  has  been 
held  to  be  proper;  but,  in  answer  to  the  question, 
**How  much?"  the  only  reply  yet  made  is  that  it  should 
be  reasonable  in  amount.  Pain  cannot  be  measured  in 
money.  It  is  a  circumstance,  however,  that  may  be 
taken  into  the  account  in  fixing  the  allowance  that 
should  be  made  to  an  injured  party  by  way  of  dam- 
ages. An  instruction  that  leaves  the  jury  to  regard  it 
as  an  independent  item  of  damages,  to  be  compensated 
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by  a  sum  of  money  that  may  be  regarded  as  a  pecuniary 
equivalent,  is  not  only  inexact,  but  it  is  erroneous. 
The  word  * 'compensation,"  in  the  phrase  ''compensa- 
tion for  pain  and  suffering*,"  is  not  to  be  understood  as 
meaning  price  or  value,  but  as  describing  an  allowance 
looking  towards  recompense  for  or  made  because  of  the 
suffering  consequent  upon  the  injury.  In  computing 
the  damages  sustained  by  an  injured  person,  therefore, 
the  calculation  may  include  not  only  loss  of  time  and 
loss  of  earning  power,  but,  in  a  proper  case,  an  allow- 
ance because  of  suffering.  The  third  item,  the  loss  of 
earning  power,  is  not  always  easy  of  calculation.     It 

involves  an  inquiry  into  the  value  of  the  la- 
SJJ3"^"*'*'      bor,  physical  or  intellectual,  of  the  person 

injured,  before  the  accident  happened  to 
him,  and  the  ability  of  the  same  person  to  earn  money 
by  labor,  physical  or  intellectual,  after  the  injury  was 
received.  Profits  derived  from  an  investment  or.  the 
management  of  a  business  enterprise  are  not  earnings. 
The  deduction  from  such  profits  of  the  legal  rate  of  in« 
terest  on  the  money  employed  does  not  give  to  the  bal^ 
ance  of  the  profits  the  character  of  earnings.  The 
word  "earnings"  means  the  fruit  or  reward  of  labor, 
the  price  of  services  performed.  And.  Law  Diet.  390. 
Profits  represent  the  net  gain  made  from  an  investment, 
or  from  the  prosecution  of  some  business,  after  the  pay- 
ment of  all  expenses  incurred.  The  net  gain  depends 
largely  on  other  circumstances  than  the  earning  capa- 
city of  the  persons  managing  the  business.  The  size 
and  location  of  the  town  selected,  the  character  of  the 
commodities  dealt  in,  the  degree  of  competition  encoun- 
tered, the  measure  of  prosperity  enjoyed  by  the  com- 
munity, may  make  an  enterprise  a  decided  success, 
which  under  less  favorable  circumstances,  in  the  hands 
of  the  same  persons,  might  turn  out  a  failure.  The 
profits  of  a  business  with  which  one  is  connected  can- 
not therefore  be  made  use  of  as  a  measure  of  his  earn- 
ing power.  Such  evidence  may  tend  to  show  the  pos- 
session of  business  qualities,  but  it  does  not  fix  their 
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value.  Its  admission  for  that  purpose  ^s^as  error.  It 
was  also  error  to  treat  this  subject  of  the 
value  of  earning  power  as  one  to  be  settled  & EiJiS^Flwer.'* 
by  expert  testimony.  An  expert  in  banking' 
or  merchandizing-  mig-ht  form  an  opinion  about  what 
a  man  possessing-  g-iven  business  qualifications  ought 
to  be  able  to  earn,  but  this  is  not  the  question  the  jury 
is  to  determine.  They  are  interested  only  in  knowing 
what  he  did  actually  earn,,  or  what  his  services  were 
reasonably  worth,  prior  to  the  time  of  his  injury.  In 
settling  this  question,  they  should  consider  not  only  his 
past  earnings,  or  the  fair  value  of  services  such  as  he 
was  able  to  render,  but  his  age,  state  of  health,  busi- 
ness habits,  and  manner  of  living.  McHugh  v.  Schlos- 
ser,  159  Pa.  St.  480.  The  basis  on  which  this  calcula- 
tion must  rest  is  not  the  possibility,  as  judged  of  by  the 
expert  witness,  but  the  cold,  commonplace  facts  as 
proved  by  those  who  knew  them.  It  does  not  follow, 
as  a  necessary  conclusion,  that  the  services  of  the  plaint- 
iff were  worth  no  more  at  the  time  of  his  injury  than 
the  $80  per  month  he  was  receiving  from  the  company 
in  whose  service  he  was;  but  the  fact  that  he  accepted 
service  at  that  price  was  an  important  one,  and  was  per- 
suasive, though  not  conclusive,  evidence  that  the  price 
was  considered  by  himself  a  fair  one. 

We  think  the  twelfth  assignment  also  points  out  a 
substantial  error.  The  plaintiff  was  hurt  on  the  20th 
day  of  September,  1893.  In  May,  1894,  he  was  ap- 
pointed postmaster  at  Lewistown,  Pa.,  at  a  salary  which 
leaves  him  a  net  balance  of  $540  per  year  after  the  pay- 
ment of  all  expenses.  He  is  still  holding  the 
office  and  in  receipt  of  the  salary.  Not  with-  SJi"****""" 
standing  this  fact,  the  learned  judge  said  to 
the  jury:  *'It  seems  to  the  court — ^and  we  do  not  un- 
derstand that  it  is  denied  by  the  defendant — that,  since 
the  accident,  he  has  been  totally  disabled  and  utterly 
unable  to  do  anything."  For  18  months  before  this 
instruction  was  given,  the  plaintiff  had  been  receiving 
the  salary  attached  to  the  office  of  postmaster  at  Lewis- 
town,  and  had  been  giving  sufficient  attention  to  the 

5  (N.  S.)  A.  &  E.  R.  Cas.— 22 
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duties  of  the  office  to  see  that  they  were  properly  per- 
formed by  his  clerks  and  deputies.  In  other  words,  he 
had  been  earning  $540  per  year,  and  was  still  earning-  it 
at  the  time  the  trial  took  place. 

Another  subject  requires  consideration.  The  ver- 
dict rendered  by  the  jury  gives  the  calculation  upon 
which  the  enormous  sum  awarded  to  the  plaintiff  was 
based.  From  this  it  appears  that  the  sum  of  $19,526.50 
was  given  as  the  cost  of  an  annuity  of  $1,750  per  annum 
for  19  years.  This  calculation  assumes  (1)  that  the 
plaintiff's  earning  power  was  nearly  twice  as  great  as 
he  had  himself  offered  it  for  to  the  company  whose 
president  and  manager  he  was.  It  assumes  (2)  that  he 
had  a  reasonable  expectation  of  life  for  19  years,  being 
-at  the  time  of  the  trial  about  53  years  old.     It  assumes 

(3)  that  his  earning  power,  instead  of  steadi- 
ihtore'VlyM«Bto.    ^7  decreasing  with  increasing  years,  would 

hold  up  at  its  maximum  to  the  very  end  of 
life.  It  assumes,  in  the  fourth  place,  that  he  is  en- 
titled to  recover,  not  only  the  present  worth  of  his  fu- 
ture earnings,  as  the  jury  has  estimated  them,  but  a 
sufficient  sum  to  enable  him  to  go  out  into  the  market, 
and  purchase  an  annuity  now  equal  to  his  estimated 
earnings.  The  first,  second,  and  third  of  these  are  as- 
sumptions of  fact.  The  fourth  is  an  assumption  of 
law,  and  is  clearly  wrong.  When  future  payments  are 
to  be  anticipated  and  capitalized  in  a  verdict,  the  plaint- 
iff is  entitled  only  to  their  present  worth.  This  is  the 
exact  equivalent  of  the  anticipated  sums. 

From  what  has  been  now  said,  it  follows  that  sub- 
stantially all  of  the  assignments  of  error  are  sustained. 
The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 

SterrETT,  C.  J.,  dissents. 
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Louisville  &  N.  R.  Co. 

V. 

Wade. 

(Court  of  Appeals  of  Kentucky  y  Sept.  i8th,  i8g6.) 

Injuries  to  Trespasser  on  Track. — While  a  boy  was  standing-  o^ 
talking-  between  the  rails  of  a  switch,  a  train  of  f  reig'ht  cars  passed 
over  the  main  track  of  the  defendant  railway  company,  and  a  piece 
of  timber  on  one  of  the  f reig'ht  cars  struck  him  on  the  head,  knock- 
ing him  down  and  injuring  him.  In  an  action  brought  to  recover 
for  such  injuries,  defendant  contended  that  the  plaintiff  was  a  tres- 
passer on  its  track,  and  that  it  had  no  knowledge  of  the  timber  be- 
ing in  a  condition  to  injure  any  one.  Plaintiff  contended  that  the 
switch  was  used  as  a  pass-way  by  consent  of  the  defendant,  and 
that  plaintiff  was,  therefore,  not  a  trespasser.  It  was  not  proven 
that  defendant  had  licensed  plaintiff  or  the  public  generally  to  use 
the  track  in  question  as  a  road-way,  nor  that  the  defendant  or  its 
agents  knew  of  the  dang-erous  condition  of  the  timber,  nor  of  plaint- 
iff's danger. 

Held,  that  the  trial  court  erred  in  refusing  a  peremptory  instruc- 
tion that  the  plaintiff  could  not  recover. 

Appeal  from  Warren  county  circuit  court.  Reversed. 

J.  A.  Mitchell y  H,  W.  Bruce ^  and  Wm.  Lindsay ^  for 
appellant. 

Edward  W.  Hines^  and  B,  F.  Proctor^  for  appellee. 

GuE'FY,  J.  This  appeal  is  prosecuted  by  the  appel- 
lant from  a  judgment  of  the  Warren  circuit  court  ren- 
dered in  the  suit  of  appellee  aguinst  appellant.  It  ap- 
pears that  appellee,  who  was  a  boy  about  14  years  old, 
was  between  the  rails  of  a  switch  in  Wood  burn,  Ky.; 
and,  while  so  standing*  or  walking,  one  of  appellant's 
trains  or  freight  cars  passed  over  appellant's  main 
track,  and  a  piece  of  timber  that  was  on  one  of  the 
freight  cars  struck  appellee  on  the  head,  and  knocked 
him  down,  injuring  him  to  some  extent.  Gross  negli- 
gence was  charged  in  the  petition.  The  defense  was 
that  appellee  was  a  trespasser  on  appellant's  track,  and 
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that  appellant  was  not  aware  of  the  extension  of  the 
timber  over  or  beyond  the  car,  nor  of  appellee's  beings 
in  danger.  Contributory  negligence  was  also  pleaded. 
A  trial  resulted  in  a  verdict  and  judgment  in  appellee's 
favor  for  $150.  Appellant's  motion  for  new  trial  hav- 
ing been  overruled,  it  prosecutes  this  appeal. 

It  is  the  contention  of  appellant  that  appellee  was  a 
trespasser  on  its  track,  and  that  it  had  no  knowledge  of 
the  timber  being  in  a  condition  to  injure  any  one;  hence, 
that  the  peremptory  instruction  asked  for  by  ap~ 
pellant  should  have  been  given.  Appellee  contends, 
that  the  switch  was  used  as  a  road  or  passway  by  con- 
sent  of  appellant ;  therefore,  appellee  was  not  a  tres- 
passer. Other  questions  are  discussed  in  the  briefs, 
but  we  deem  it  unnecessary  to  notice  them.  It  is  not 
proven  that  appellant  had  licensed  appellee  or  the  public 
generally  to  use  the  railroad  track  in  question  as  a  road 
or  passway,  nor  will  the  facts  proven  authorize  a  pre- 
sumption of  license  or  dedication-  There  was  no  proof 
introduced  to  show  that  appellant's  agents  or  servants 
knew  of  the  dangerous  condition  of  the  timber,  nor  that 
appellee  was  in  any  danger.  It  results,  therefore,  that 
the  court  erred  in  refusing  the  peremptory  instruction 
asked.  Railway  Co.  v.  Gastineau,  83  Ky.  121;  Brown 
V.  Railroad  Co.  (Ky.)  30  S.  W.  Rep.  639;  Hoskins  v. 
Railroad  Co.  (Ky.)  30  S.  W.  Rep.  644;  McDermott  v. 
Kentucky  Cent.  R.  Co.,  93  Ky.  408,  54  Am.  &  Eng. 
R.  Cas.  121.  The  judgment  of  the  court  below  is 
therefore  reversed,  and  cause  remanded,  with  directions 
to  set  aside  the  verdict  and  judgment,  and  award  ap- 
pellant a  new  trial,  and  for  proceedings  consistent  with 
this  opinion 
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Grunst 

V, 

Chicago  &  W.  M.  R.  Co. 

{Supreme  Court  of  Michigan,  May  /p,  /Sg6,) 

Trespasser's  Action  for  Personal  Injuries. — A  yard  master  of  a 
railway  company  who  was  at  most  only  invited  to  the  yard  of  the 
defendant  company  by  reason  of  his  business  relations,  and  who  g'ot 
upon  the  defendant's  train  without  the  knowledg-e  of  the  employees 
incharg-eof  such  train  to  ride  to  the  defendant's  yard  to  see  if 
there  were  any  of  his  company's  cars  there,  as  he  sometimes  did,  and 
was  injured  by  a  defective  switch  arm  in  the  defendant's  yard,  is  a 
trespasser  and  cannot  recover  for  such  injuries. 

Error  to  Wayne  county  circuit  court.     Ajffirmed, 

Brooke  &  S;paldt7ig ,  for  appellant. 
Wm.  Alden  Smith  and  Frederick  W.  Stevens ^  for  ap- 
pellee. 

Montgomery,  J.  PlaintiflF  was  a  railroad  man  of 
several  years'  experience  and  for  eight  months  prior  to 
February  26,  1891,  was  employed  by  the  Detroit, 
Grand  Haven  &  Milwaukee  Railroad  Company  as 
yardmaster  at  Grand  Haven.  His  duties  compelled  him 
to  attend  to  the  switching-  of  freight  cars,  to  bring 
them  to  the  freight  house,  to  load  boats,  to  receive 
freight  cars  from  the  defendant  company  to  his  own, 
and  to  deliver  cars  from  his  own  company  to  the  de- 
fendant company.  For  the  performance  of  these  duties 
he  had  in  his  charge  and  under  his  direction  a  switch- 
ing engine  and  crew.  Evidence  on  the  part  of  the 
plaintiff  tended  to  show  that  the  defendant  had  no  regu- 
lar switching  engine  at  this  point,  but  such  switching 
as  was  done  was  performed  by  their  local  freight  crew  ; 
so  that  frequently,  in  order  to  get  cars  destined  for  his 
road,  plaintiff  would  go  with  his  switch  engine  and 
crew  over  upon  the  defendant's  track,  and  get  the  cars 
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out  himself.  PlaintiflF  received  notice  of  the  arrival  of 
freight  cars  upon  defendant's  track  in  various, 
ways, — sometimes  from  his  own  freight  agent ;  some- 
times from  defendant's  local  agent ;  sometimes  from 
Kennedy,  an  employee  of  defendant ;  sometimes  he 
would  go  over  to  defendant's  yard,  and  find  such  cars 
himself.  No  objection  was  ever  made  by  defendant's 
local  agent  to  plaintiff's  method  of  obtaining  this  infor- 
mation. On  February  26th,  plaintiff  and  his  crew 
were  engaged  in  loading  a  boat  for  Milwaukee,  and 
late  in  the  afternoon  he  sent  his  crew  to  supper,  tellings 
them  to  report  later  to  finish  loading  the  boat.  Plaint- 
iff desired  to  know  if  there  were  any  cars  for  the  Mil- 
waukee boat  in  defendant's  yard,  and  jumped  upon  the 
side  ladder  of  a  passing  freight  train,  and  rode  to- 
wards the  switch  where  he  was  accustomed  to  find 
such  cars.  None  of  the  crew  of  defendant's  train 
knew  of  the  plaintiff's  presence  on  the  side  ladder. 
Plaintiff  had  nearly  reached  his  destination  when  he 
was  struck  in  the  head  by  an  arm  of  a  switch  which 
the  train  passed,  thrown  to  the  track,  and  run  over, 
and  so  seriously  injured  that  it  became  necessary  to 
amputate  his  arm  and  a  portion  of  his  foot.  Evidence 
was  also  introduced  tending  to  show  that  two  years 
previously,  one  Mahan,  an  employee  of  defendant,  had 
warned  another  employee  of  the  danger  of  this  particu- 
lar switch,  the  arm  of  which,  when  thrown  over,  pro- 
jected to  within  a  foot  of  passing  trains.  Mahan  also 
testified  that  he  had  reported  the  matter  to  defendant's 
section  foreman,  but  that  nothing  was  done  to  change 
it.  It  was  the  contention  of  defendant  that  plaintiff 
was  a  trespasser  ;  that  he  rode  without  the  knowledge 
or  permission  of  the  train  crew  ;  that  he  was  not  em- 
ployed by  defendant  in  any  capacity,  and  that  they 
owed  him  no  legal  duty,  express  or  implied,  beyond 
what  a  railroad  company  owes  to  a  common  trespasser, 
where  wanton  or  wilful  negligence  is  not  pretended  to 
exist;  that  the  plaintiff  was  an  experienced  railroad  man, 
and  knew  the  danger  of  riding  as  he  did ;  that  he  was  not 
in  the  performance  of  his  duties,  but  was  on  his  way  to 
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supper ;  and  that  his  injury  was  due  to  his  own  negfli- 
g-ence.  The  trial  judge  directed  a  verdict  in  favor  of 
the  defendant  company,  and  the  case  comes  to  this 
court  on  error. 

Plaintiff's  theory,  as  stated  in  the  brief  of  counsel,  is: 
*'That  what  plaintiff  attempted  to  do  was  what  he 
might  reasonably  do  in  the  discharge  of  his  duties,  and 
that  in  the  pursuance  of  the  custom  of  work  between 
the  two  companies  he  had  the  right  to  use  such  methods 
and  means  as  were  reasonably  proper  to  facilitate  his 
examination."  The  answer  to  this  is  that  he  had  no 
right  to  use  the  cars  of  the  defendant  as  a  means  of 
transportation  unless  invited  to  do  so,  and  certainly  he 
had  no  right  to  use  the  side  of  a  freight  car  for  that 
purpose.  There  is  no  testimony  tending  to  show  in 
the  slightest  degree  an  invitation  to  the  plaintiff  to  oc- 
cupy any  such  position  as  he  assumed  on  the  car  of 
defendant,  nor  did  any  business  which  he  transacted 
with  the  defendant  company  require  that  he  should  do 
so.  The  most  that  can  be  claimed  from  plaintiff's  tes- 
timony is  that  he  was  invited  to  the  yard  of  defendant 
by  reason  of  his  business  relations  to  the  company;  and, 
had  the  injury  occurred  by  reason  of  a  pitfall  in  the 
3^ard  itself,  quite  a  different  question  would  have  been 
presented.  But  when  he  chose  to  attempt  to  ride  on 
this  freight  car  by  means  of  seizing  hold  of  the  rounds 
of  the  ladder,  he  was  beyond  any  invitation  which  was 
extended  to  him,  and  became  a  trespasser.  There  is 
nothing  even  to  show  a  previous  use  of  the  defendant's 
car  for  the  purpose.  In  the  able  opinion  of  Mr.  Jus- 
tice Campbell  in  Hargreaves  v.  Deacon,  25  Mich.  5, 
it  was  said:  ** Cases  are  quite  numerous  in  which  the 
same  questions  have  arisen  which  arise  in  this  case, 
and  we  have  found  none  which  hold  that  an  action  for 
negligence  on  private  premises  can  be  made  the 
ground  for  damages,  unless  the  party  injured  has  been 
induced  to  come  by  personal  invitation,  or  by  employ- 
ment which  brings  him  there,  or  by  resorting  there  as 
to  a  place  of  business,  or  as  a  general  resort  held  out  as 
open  to  customers  or  others  whose  lawful  occasions 
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may  lead  them  to  visit  there.  We  have  found  no  sup- 
port for  any  rule  which  would  protect  those  who  go 
where  they  are  not  invited,  but  merely  with  the  express 
or  tacit  permission,  for  the  curiosity  or  motives  of  pri- 
vate convenience,  in  no  way  connected  with  business  or 
other  relations  of  the  occupant."  See,  also.  Railway 
Co.  V.  Bingham,  29  Ohio  St.  364  ;  Severy  v.  Nickerson, 
120  Mass.  306  ;  Railway  Co.  v,  Godfrey,  71  111.  506 ; 
Kelly  V.  Railroad  Co.,  65  Mich.  186;  Planz  i^.  Rail- 
road Co.,  157  Mass.  377.     Judgment  affirmed. 

Long,  C.  J.,  did   not  sit.     The  other  justices  con- 
curred. 


Lee 

V. 

International  &  G.  N.  R.  Co. 

{Supreme  Court  of  Texas^  May  pj,  i8g6,) 

Negligence. — A  person  who  had,  for  a  number  of  years  with  the 
knowledge  of  the  defendant  railway  company,  been  accustomed  to 
-pass  through  its  switch  yard  and  was  familiar  with  the  yard  and 
location  of  its  tracks,  switches  and  frogs,  caught  his  foot  in  an  un- 
blocked frog  in  passing  through  the  yard  on  a  dark  night,  and  was 
struck  and  killed  by  a  freight  train  of  the  defendant.  Held,  that 
these  facts  did  not  warrrnt  the  holding  as  a  matter  of  law  that  the 
deceased  was  negligent. 

Contributory  Negligence — Burden  of  Proof. — In  order  for  the  rail- 
way company  to  relieve  itself  from  liability  for  the  negligence  of  its 
servants,  the  burden  was  upon  it  to  prove  the  contributory  negli- 
gence of  the  deceased. 

Jurisdiction  of  Supreme  Court. — Where  it  is  provided  by  statute 
that  all  causes  shall  be  carried  up  to  the  supreme  court  by  writs  of 
error  upon  final  judg^nent,  and  not  on  judgments  reversing  and  re- 
manding causes  except  when  a  judgment  of  the  court  of  civil  ap- 
peals practically  settles  a  case,  and  this  fact  is  shown  in  the  peti- 
tion for  writ  of  error,  in  which  case  if  the  supreme  court  affirms  a 
decision  of  the  court  of  civil  appeals,  it  shall  also  render  final  judg- 
ment accordingly,  if  the  court  held  that  the  circumstances  in  evi- 
dence constituted  contributory  negligence  on  the  part  of  the  deceas- 
ed as  a  matter  of  law,  it  practically  settles  the  case,  but  if  they  had 
held  that  the  jury  ought  to  have  found  that  the  deceased  was  guilty 
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of  contributory  neg-ligence,  notwithstanding  there  was  evidence 
which  would  permit  them  to  find  otherwise,  l^ing  a  finding  of  fact 
would  not  settle  the  case. 

Error  to  court  of  civil  appeals  of  First  supreme 
judicial  district.     Remanded, 

Jones  &  Gamett^  for  plaintiflF  in  error. 
Robert  G.  Street  ^xA  John  M.  Du7ica7i^  for  defend- 
ant in  error. 

Brown,  J.  Martha  Jane  Lee  and  her  minor  daugh- 
ter, Margie  Lee,  sued  the  International  &  Great  North- 
ern Railroad  Company,  and  the.  Galveston,  Houston  & 
Henderson  Railroad  Company  to  recover  damages  for 
the  death  of  Louis  G.  Lee,  husband  of  Martha  Jane, 
and  father  of  Margie.  Before  the  trial  Margie  Lee 
died,  and  the  suit  was  prosecuted  by  Martha  CMesuu* 
Jane  Lee.  The  petition  alleged  that  the  de- 
ceased, Louis  G.  Lee,  was  killed  by  the  negligence  of 
the  employees  of  the  defendants  in  the  switch  yard 
within  the  corporate  limits  of  the  city  of  Houston.  The 
grounds  of  negligence  alleged  were  that  the  switch 
jard  and  tracks  of  the  railroad  companies  at  the  point 
in  question  had  been  for  a  long  time  used  by  the  peo- 
ple as  a  passway  in  going  to  and  from  the  said  city, 
which  was  well  known  to  the  defendants,  and  that  they 
failed  to  block  or  otherwise  guard  the  frogs  of  the 
switches  in  the  said  yard,  by  reason  of  which  the  de- 
ceased, in  passing  over  the  said  yard,  and  in  attempting 
to  get  off  the  track  of  the  railroad  to  permit  the  train  to 
pass,  got  his  foot  fastened  in  a  frog  of  a  switch  in  the 
said  track,  whereby  he  was  run  over  by  the  train  of  the 
defendants  and  killed.  It  was  also  alleged  that  there 
was  an  ordinance  of  the  city  of  Houston  forbidding 
trains  upon  all  railroads  to  be  run  within  the  limits  of 
said  city  at  a  greater  rate  of  speed  than  six  miles  per 
hour;  that,  at  the  time  the  deceased  was  killed,  the  em- 
ployees of  the  defendants  were  running  the  train  at  a 
speed  of  from  25  to  30  miles  per  hour;  that,  if  they  had 
been  running  the  train  at  a  proper  speed,  they  could 
have  discovered  the  deceased,  and  stopped  the  train  in 
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time  to  prevent  running*  over  him,  but,  on  ax:count  of 
the  speed  of  the  said  train,  the  employees  failed  to  stop 
the  said  train,  or  to  discover  the  deceased  upon  the 
track.  Upon  a  trial  before  a  jury,  verdict  and  judg-- 
ment  were  rendered  for  the  Galveston,  Houston  & 
Henderson  Railroad  Company  against  the  plaintiff,  and 
in  favor  of  the  plaintiff  aguinst  the  International  & 
Great  Northern  Railroad  Company,  from  which  judg- 
ment the  International  &  Great  Northern  Railroad 
Company  appealed  to  the  court  of  civil  appeals.  The 
facts,  as  found  by  the  court  of  civil  appeals,  material  to 
the  question  to  be  considered  by  us,  are,  in  substance, 
as  follows  :  The  International  &  Great  Northern  Rail- 
road Company  had  a  switch  yard  within  the  limits  of 
the  city  of  Houston,  situated  on  its  own  property,  and 
in  which  yard  there  was  a  frog-,  connecting  a  switch 
with  the  track,  which  was  unblocked,  and  not  otherwise 
protected,  so  as  to  prevent  the  foot  of  any  person  step- 
ping therein  from  becoming  fastened.  At  the  point 
where  this  frog  was  located  there  was  no  street  cross- 
ing. Along  the  side  of  the  track  there  was  a  beaten 
path,  where  people  walked  in  passing  through  the  yard. 
Louis  G.  Lee  lived  in  the  suburbs  of  the  city  of  Hous- 
ton and  was  employed  in  the  said  city.  He  had  for 
seven  years,  in  going  to  his  home  from  the  city,  passed 
through  the  switch  yard  of  the  defendant,  and  was 
familiar  with  the  yard  and  location  of  its  tracks, 
switches,  and  frogs.  For  several  years  people  who 
lived  in  the  same  direction  as  Lee  from  the  city  had 
been  accustomed,  day  and  night,  to  pass  through  the 
jrards  on  foot,  which  was  known  to  the  defendants.  On 
the  night  of  the  accident,  about  9:30  o'clock,  the  de- 
ceased was  going  home  and  passing  through  the  yards, 
when  a  freight  train  of  the  defendant,  the  International 
&  Great  Northern  Railroad  Company,  was  coming  in, 
and  passing  through  the  said  yards,  within  the  limits 
of  the  city  of  Houston,  running  at  a  speed  of  about  25 
or  30  miles  per  hour.  There  is  no  evidence  that  there 
was  any  light  in  the  yards,  except  that  which  was  af- 
forded by  the  headlight  of  the  locomotive  pulling  a 
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freight  train.  There  was  but  one  eyewitness  to  the  ac- 
cident, who  testified  that,  by  the  headlight  of  the  train, 
he  saw  Lee  at  a  distance  of  about  600  feet  from  him, 
exerting  himself,  and  standing  about  the  place  where 
his  foot  was  afterwards  found  fastened  in'  the  frog. 
When  the  body  of  Lee  was  found,  it  was  badly  mangled, 
and  one  of  his  feet  was  found  fastened  in  the  frog  of 
the  switch.  '  The  engineer  and  fireman  did  not  discover 
Lee,  and  never  knew  that  he  was  run  over  and  killed 
until  they  had  reached  the  depot.  There  was  an  ordi- 
nance of  the  city  of  Houston,  in  force  at  the  time,  which 
prohibited  railroad  trains  to  be  run  within  the  limits  of 
the  city  at  a  speed  greater  than  6  miles  per  hour.  The 
frog  of  the  switch  in  which  deceased's  foot  was  found 
was  not  blocked,  or  otherwise  protected,  to  prevent  the 
foot  of  any  person  who  might  step  therein  from  being 
fastened.  The  court  of  civil  appeals  reversed  the  judg- 
ment of  the  district  court,  and  remanded  the  cause,  and 
in  the  opinion  stated  the  following  grounds,  which  we 
here  copy  :  '*Upon  the  other  charge  of  negligence,  that 
the  servants  of  appellant,  in  control  of  the  engine, 
were  running  the  train  at  an  excessive  rate  of  speed, 
and  but  for  such  excessive  speed  could  have  discovered 
the  deceased  in  time  to  have  prevented  the  injury,  there 
is  sufficient  evidence  to  support  the  verdict  of  the  jury. 
It,  therefore,  becomes  necessary  to  inquire  whether  the 
deceased  was  guilty  of  contributing  to  the  accident 
which  resulted  in  his  death.  Appellant's  servants  were 
bound  to  use  reasonable  care  to  discover  the  deceased 
upon  its  track.  The  use  thereof  as  a  footway  was  not 
negligence  of  itself,  and  the  circumstances  under  which 
he  went  upon  it  are  merely  evidence  upon  the  issue  of 
contributory  negligence.  *  *  *  Giving  full  effect 
to  the  verdict  upon  the  testimony  before  the  jury,  the 
accident  resulted  from  the  fact  that  Lee's  foot  was 
caught  in  the  switch;  but  the  evidence  shows  that  it 
was  caught  under  such  circumstances  as  to  imply  negli- 
gence on  his  part,  and  fails  to  develop  facts  as  to  how 
it  got  caught,  or  to  show  that  the  deceased  was  exer- 
cising proper  care  at  the  time.     He  was  well  acquaint- 
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€d  with  the  yard,  the  location  of  the  switch,  and  condi- 
tion of  the  track.  It  was  dark  at  the  time,  and  it  does 
not  appear  that  the  place  was  at  all  lighted.  The  con- 
clusion necessarily  follows  that  the  deceased  came  to 
his  death  by  his  own  negligence."  Martha  Jane  lyee 
brings  the  case  to  this  court  upon  allegation  that  the 
decision  of  the  court  of  civil  appeals  practically  settles 
the  case. 

The  court  of  civil  appeals  found  as  a  fact,  in  this 
case,  that  the  employees  of  the  defendant  were  guilty 
le  II  eie<  ^^  negligence  in  operating  the  train  which 

caused  the  death  of  Louis  G.  Lee,  and  that 
the  railroad  company  was  liable  to  the  plaintiff,  unless 
the  deceased  was  guilty  of  such  negligence,  contribu- 
ting to  his  death,  as  would  have  prevented  a  recovery 
by  him  if  alive.  In  order  for  the  railroad  company  to 
relieve  itself  from  liability  for  the  negligence  of  its  ser- 
vants, the  burden  was  upon  it  to  prove  the  contribu- 
tory negligence  of  the  deceased,  unless  it  appeared 
from  the  pleading  of  the  plaintiff  or  the  evidence  intro- 
duced by  her.  Railway  Co.  v.  Shieder,  88  Tex.  152. 
That  court  said  :  '*The  accident  resulted  from  the  fact 
that  Lee's  foot  was  caught  in  the  switch,  but  the  evi- 
dence shows  that  it  was  caught  under  such  circum- 
stances as  to  imply  negligence  on  his  part,  and  fails  to 
develop  facts  as  to  how  it  got  caught,  or  to  show  that 
the  deceased  was  in  the  exercise  of  due  care.  He  was 
well  acquainted  with  the  yard,  the  location  of  the 
switch,  and  the  condition  of  the  track.  It  was  dark  at 
the  time,  and  it  does  not  appear  that  the  place  was  at 
all  lighted.  The  conclusion  necessarily  follows  that 
the  deceased  came  to  his  death  by  his  own  negligence." 
We  understand,  from  this  language,  and  the  trial  court 
to  which  the  case  was  remanded  would  no  doubt  under- 
stand, that  the  court  held  that  the  facts  constituted 
negligence,  as  a  matter  of  law,  which,  under  the  same 
state  of  facts,  would  require  the  district  judge  upon 
another  trial  to  charge  the  jury  to  return  a  verdict  for 
the  defendant.     From  the  language  used  by  the  learned 
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judge  who  delivered  the  opinion,  the  conclusion  arrived 
at  must  have  been  largely  influenced  by  the  view  of  the 
law,  held  by  some  courts,  that  it  devolved  upon  the 
plaintiff  in  all  cases  to  show  that  the  injured  party  was» 
at  the  time  of  the  injury,  in  the  exercise  of  due  care, 
and  that  it  rested  upon  the  plaintiff  to  prove  that,  in 
taking  the  step  which  put  deceased's  foot  in  the  frog,  he 
was  exercising  such  care.  It  is  true  that  the  court  re~ 
cites  the  facts  that  Lee  was  well  acquainted  with  the 
3rard,  the  location  of  the  switch  and  the  frog,  and  that 
it  was  dark  at  the  time ;  but  it  had  previously,  in  that 
opinion,  correctly  held  that  these  facts  did  not,  of 
themselves,  constitute  negligence,  but  were  circum- 
stances to  go  to  the  jury  to  prove  negligence  on  his 
part.  The  conclusion  that  **deceased  came  to  his  death 
by  his  own  negligence"  could  not  ''necessarily  follow" 
from  these  facts,  and,  they  beingthe  only  circumstances 
bearing  upon  the  question,  that  conclusion  must  have 
been  t^ed  upon  a  presumption  of  negligence  in  the  act 
of  stepping  into  the  frog.  Suppose  that  the  deceased 
had  not  stepped  into  the  frog,  but  had  been  struck  by 
the  train  in  some  manner  not  accounted  for ;  what 
would  have  been  the  difference  in  the  law  applicable  to 
the  case?  We  can  see  none  ;  and,  by  the  same  reason- 
ing, the  court  must  in  that  case  have  held  that,  while 
his  being  on  the  track,  under  the  circumstances,  did 
not  constitute  negligence  of  itself,  and  as  matter  of  law, 
yet  the  fact  that  he  was  struck  by  the  train  on  the  track, 
and  no  proof  being  made  as  to  whether  or  not  he  was 
exercising  due  care  at  the  time,  would  constitute  con- 
tributory negligence.  Upon  no  ground  can  the  con- 
clusion of  the  court  be  sustained,  except  that,  as  matter 
of  law,  the  burden  was  upon  plaintiff  to  explain  how 
the  very  act  of  stepping  occurred  ;  and,  in  the  absence 
of  such  proof,  negligence  will  be  implied, — :that  is, 
presumed.  The  law  presumes  that  the  servants  of  the 
defendant  were  exercising  due  care  in  the  operation  of 
the  train  which  killed  Lee ;  but  the  plaintiff  proved 
that  they  were  not,  which  established  her  case.     Upon 
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the  other  hand,  the  law  presumes  that  deceased  was 

in  the  exercise  of  due  care  when  he  was 
cotrifcitorrief.  killed,  and  it  devolved  upon  the  defendant 
♦f  rrwf.  to  prove  that  he  was  not,  in  order  to  relieve 

itself  of  the  liability  fixed  upon  it .  by  its 
negligent  acts  causing-  the  death.  4  Am.  &  Eng-.  EJnc. 
Law,  p.  91,  * 'Burden  of  Proof,"  note  5  ;  Railway  Co. 
%\  Shieder,  88  Tex.  152.  Neg-ligence,  whether  of  the 
plaintiff  or  defendant,  is  g-enerally  a  question  of  fact 
and  becomes  a  question  of  law,  to  be  decided  by  the 
court,  only  when  the  act  done  is  in  violation  of  some 
law,  or  when  the  facts  are  undisputed  and  admit  of  but 
one  inference  regarding-  the  care  of  the  party  in  doing 
the  act  in  question.  In  other  words,  to  authorize  the 
court  to  take  the  question  from  the  jury,  the  evidence 
must  be  of  such  character  that  there  is  no  room  for  or- 
dinary minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it.  Railroad  Co.  v.  Kane,  69  Md.  11  ;  Railroad 
Co.  V.  Griffith,  159  U.  S.  603  ;  Railway  Co.  v.  Ives, 
144  U.  S.  417,  55  Am.  &  Eng.  R.  Cas.  159  ;  Railway 
Co.  V.  Gasscamp,  69  Tex.  547 ;  Chatham  v,  Jones,  69 
Tex.  746.  Do  the  facts  of  this  case  fill  the  require- 
ments of  the  law,  in  order  to  constitute  negligence,  as 
matter  of  law  ?  The  man  was  vralking  through  the 
switch  3rard,  where  he  and  the  others  had  been  accus- 
tomed to  walk,  both  at  night  and  in  the  daytime,  for 
years.  He  knew  the  location  of  the  switch  and  the 
condition  of  the  yard,  and  it  was  dark  Up  to  the  point 
when  he  reaches  the  frog,  a  jury  might  find  that  he 
was  not  guilty  of  negligence,  and  the  court  may  not 
take  the  question  from  them  ;  but,  when  he  steps  into 
the  frog,  in  a  manner  unexplained  (under  the  decision 
of  the  court  of  civil  appeals),  the  question  ceases  to  be 
one  of  fact,  and  the  jury  would  not  be  permitted  to  find 
that  a  man  of  ordinary  prudence,  under  the  same  cir- 
cumstances, would  have  taken  the  same  step.  There 
is  neither  proof  nor  presumption  of  law  that  deceased 
was  negligent  in  taking  that  step,  and  we  cannot  see 
how  it  can  be  said  that  he  was  negligent  in  the  act  of 
stepping    into  the  frog.     Being  there,  he  must  step 
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somewhere,  and,  seeing*  the  train  coming",  he  would 
naturally  step  off  the  track,  when,  it  may  be,  by  mis- 
fortune, he  g'ot  his  foot  fastened  in  the  frog.  These 
facts,  to  our  minds,  strongly  indicate  negligence,  but 
th^y  are  not  so  conclusive  as  to  exclude  a  difference  of 
opinion  among  ordinary  men  as  to  whether  the  deceased 
did  what  a  man  of  ordinary  prudence  would  have  done, 
at  that  time  and  under  like  circumstances,  and  they  did 
not  warrant  the  holding,  as  matter  of  law, — a  necessary 
conclusion, — that  deceased  was  negligent  in  taking 
that  step.  In  so  holding,  the  court  of  civil  appeals  was 
in  error. 

Article  941,  Rev.  St.  1895,  so  far  as  it  relates  to  the 
question  under  consideration,  reads  thus:  *'A11  causes 
shall  be  carried  up  to  the  supreme  court  by  writs  of 
error  upon  final  judgments,  and  not  on  judgments  re- 
versing and  remanding  causes,  except  in  the 
following  cases,  to  wit :  *  *  *  (8)  When  aJ;;J,"*f •.Vi 
judgment  of  the  court  of  civil  appeals  prac- 
tically settles  the  case,  and  this  fact  is  shown  in  the 
petition  for  writ  of  error,  and  the  attorneys  for  peti- 
tioner shall  state  that  the  decision  of  the  court  of  civil 
appeals  practically  settles  the  case,  in  which  case,  if 
the  supreme  court  afiBrms  the  decision  of  the  court  of 
civil  appeals,  it  shall  also  render  final  judgment  accord- 
ingly." To  give  this  court  jurisdiction,  it  must  ap- 
pear, from  the  petition,  that  the  decision  complained  of 
practically  settles  the  case,  and  it  must  also  be  so 
stated.  The  court  will  not  grant  the  writ,  on  such 
application,  merely  upon  the  statement  of  the  fact ;  but 
the  facts  stated  must  sustain  the  statement.  It  will 
not  grant  the  writ  without  the  distinct  statement  by 
the  attorney  in  the  petition,  because  the  object  of  the 
legislature  in  requiring  that  statement  to  be  made  was 
that  the  applicant  should  thereby  signify  his  consent 
for  this  court  to  enter  final  judgment  in  the  event  it 
sustained  the  court  of  civil  appeals.  The  language, 
•'practically  settles  the  case,"  as  used  in  the  law,  means 
that  the  probable  effect  of  the  decision  of  the  court  of 
civil  appeals  will  be  to  cause  a  judgment  to  be  ren- 
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dered  upon  another  trial  in  the  district  court  against 
the  applicant  for  the  writ.  This  effect  could  only  re- 
sult from  a  decision  upon  a  question  of  law,  because 
the  conclusions  of  the  court  of  civil  appeals  upon  mat- 
ters of  fact  are  not  binding"  upon  the  trial  court  or  jury 
at  a. second  trial.  The  propositions  of  law  laid  down 
by  the  appellate  court  are  binding  upon  and  must  be 
followed  by  the  trial  court,  and  it  is  from  the  enuncia- 
tion of  legal  conclusions  adverse  to  the  asserted  rights 
of  the  applicant  that  the  decision  has  the  effect  to  settle 
his  case,  and  furnish  a  ground  for  applying  for  a 
writ  of  error  under  the  law  quoted.  So  long  as  the 
decision  leaves  the  matter  in  shape  that  the  question 
at  ivssue  may  be  properly  submitted  to  the  jury,  the 
case  is  not  settled;  for,  upon  every  issue  submitted,  the 
jury  have  the  right  to  draw  their  own  conclusions,  al- 
though differing  from  those  of  the  court.  If  this  is  not 
permitted  under  the  condition  of  the  evidence,  the  issue 
need  not  be  submitted,  but  the  judge  should  instruct  a 
verdict  upon  that  issue.  It  is  not  intended  to  say  that 
a  jury  is  entirely  beyond  the  control  of  the  court  as  to 
the  facts,  for  this  is  not  true;  but  that  control  can  be 
exercised  only  in  setting  aside  a  verdict  by  the  trial 
court  or  court  of  civil  appeals.  In  arriving  at  their 
verdict,  the  jury  acts  independently  of  the  court,  so  far 
as  the  weight  of  the  evidence  is  concerned.  This  court 
has  no  power  to  try  questions  of  fact,  but  must  take 
the  conclusions  of  the  court  of  civil  appeals  as  conclu- 
sive, when  there  is  any  evidence  to  support  them.  Con- 
sequently, upon  every  application,  the  conclusions  of 
fact  will  be  treated  as  correct,  when  it  is  not  asserted 
that  they  are  without  any  evidence  to  support  them,  or 
if  it  be  found  that  there  is  such  evidence;  and,  when 
this  court  has  jurisdiction  of  a  case  under  this  law,  if 
the  law,  applied  to  the  facts  as  found  by  the  court  of 
civil  appeals,  sustains  its  decision,  judgment  will  be 
here  rendered  against  the  applicant.  To  illustrate  our 
views  upon  this  subject,  we  will  state  this  case  as  pre- 
senting a  question  of  fact.  Suppose  the  court  of  civil 
appeals  had  held,  as  it  might  have  done,  that  the  ver- 
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diet  of  the  jury  in  this  case  upon  the  issue  of  contribu- 
tory negligence  was  against  the  preponderance  of  the 
evidence,  and  for  that  reason  had  reversed  the  judg- 
ment,— that  is,  if  they  had  held  that  the  jury  ought  to 
have  found  that  the  deceased  was  guilty  of  contributory 
negligence,  notwithstanding  there  was  evidence  which 
would  permit  them  to  find  otherwise;  this  being  a  find- 
ing of  fact,  would  not  be  binding  upon  the  jury,  or  the 
judge  of  the  trial  court,  at  a  second  trial,  and  could  not 
practically  settle  the  case.  Hence  this  court  would  not 
have  jurisdiction.  But,  the  court  having  held  that  the 
circumstances  in  evidence  constituted  contributory 
negligence  on  the  part  of  the  deceased,  as  a  matter  of 
law»  the  trial  court  could  not,  upon  the  same  evidence, 
again  submit  that  question  to  the  jury,  because  it,  be- 
ing a  question  of  law,  must  be  decided  by  the  judge, 
who,  upon  the  same  facts,  in  obedience  to  the  decision 
of  the  court  of  civil  appeals,  must  have  instructed  a  ver- 
dict for  the  defendant.  This  practically  settled  the 
case,  which  gives  this  court  jurisdiction.  We  cannot 
reverse  the  judgment  of  the  court  of  civil  appeals,  for, 
although  error  was  committed  in  announcing  the  legal 
conclusion  upon  the  evidence,  that  court  had  the  power 
to  reverse  for  the  reason  that  the  verdict  was  against 
the  weight  of  the  evidence.  It  is  true  that  the  statute 
says  that,  when  the  decision  of  the  court  of  civil  ap- 
peals is  sustained,  this  court  must  enter  judgment  ac- 
cordingly; but  that  means  that  in  such  case  the  court 
must  enter  judgment  against  the  applicant  if  the  facts 
found  justify  it.  The  case  will  be  remanded  to  the  dis- 
trict court  for  trial  in  accordance  herewith. 

5  (N.  S.)  A.  &  E.  R.  Gas.— 23 
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Western  &  A.  R.  Co. 

V. 

Burke.* 

{Supreme  Court  of  Georgia,  Dec,  p,  189s*) 

Tender  of  Rescission  of  Compromise. — The  evidence  for  the  de- 
"lendant  company  showing-  that  the  plaintiff  had  accepted  and  re- 
x:eipted  for  a  g-iven  sum  of  money  in  full  settlement  of  a  claim  for 
'damages  on  account  of  personal  injuries  received,  and  it  appearing* 
from  the  plaintiff's  own  testimony  when  fairly  construed  in 
•connection  with  the  undisputed  facts  of  the  case,  that  at 
the  time  of  the  settlement  the  company  owed  him  nothing  for  wag-es; 
'that  he  had  no  lawful  demand  ag^ainst  it,  of  any  kind,  other  than  his 
above  indicated  claim;  and  that  the  settlement  was  made  for  the 
purpose  of  satisfying  this  claim — and  it,  therefore,  being,  in  any  just 
view  of  the  evidence,  indisputable  that  damages  resulting-  from  the 
personal  injuries  were  the  subject-matter  to  which  the  settlement 
related,  he  was  not,  under  the  principle  laid  down  by  this  court  in 
Railway  Co.  v.  Hayes,  83  Ga.  558,  entitled  to  recover;  it  not  appear- 
ing that  before  bring^ing  his  action,  he  had  tendered  to  the  defendant 
the  money  paid  him,  or  had  made  any  effort  whatever  to  rescind  the 
contract  of  settlement.  This  case  differs  from  that  of  Butler  v.  Rich- 
mond, etc.,  R.  Co.,  88  Ga.,  594. 

Error  from  Atlanta  city  court.     Reversed. 

Payne  &  Tye,  for  plaintiff  in  error. 
Burton  Smithy  for  defendant  in  error. 

Lumpkin,  J.  This  was  an  action  against  the  rail- 
road company  by  Burke,  an  employee,  for  damages  re- 
sulting- from  personal  injuries,  in  which  he  obtained  a 
verdict  for  $715,  **less  one  hundred  and  sixty-five  dol- 
lars already  paid."  At  the  trial  the  defendant  intro- 
duced a  writing-  signed  by  Burke,  whereby  he  acknowl- 
edged the  receipt  of  $165  in  full  settlement  for  the  in- 
juries inflicted  upon  him  by  the  defendant.  He  sought 
to  avoid  the  effect  of  this  instrument  by  showing  that 
he  could  neither  read  nor  write,  and  that,  in  ignorance 

*NoU,—See  44  Am.  &  Eng.  R.  Cas.  440;  20  Am.  &  Eng.  Ency.  of 
I/aw  761;  3  Wood  on  Railroads  (Minor's  Edition)  1766. 
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5>f  the  real  contents  of  the  paper,  he  signed  it,  suppos- 
ing it  to  be  a  receipt  for  money  paid  him  for  '*lost  time.** 
It  appears  from  the  plaintiff's  own  testimony,  fairly 
construed  in  connection  with  the  undisputed  facts  of  the 
case,  that  at  the  time  of  this  settlement  the  company 
owed  him  nothing*  for  wag-es,  and  that  he  really  haul  no 
demand  against  it,  of  any  kind  whatever,  other  than  his 
claim  for  damag-es,  in  which,  of  course,  his  * 'lost  time'* 
would  not  be  an  important  element.  It  is  indisputably 
clear  that  damag-es  resulting-  from  personal  injuries 
were  the  subject-matter  to  which  the  settlement  related. 
The  verdict  shows  with  absolute  certainty  that  the  jury 
•so  believed,  or  else  they  would  not  have  deducted  from 
what  they  regarded  the  proper  amount  of  damag-es  the 
**one  hundred  and  sixty-five  dollars  already  paid. "  Al- 
ready paid  on  what?  Why,  on  the  claim  for  damages, 
of  course;  for,  if  it  had  been  paid  on  any  other  just  ac- 
count or  demand  that  the  plaintiff  may  have  had  against 
the  company,  the  jury  would  have  allowed  him  to  keep 
it,  and  would  have  made  the  company  pay  him  the  full 
amount  due  him  on  account  of  his  injuries.  If,  in  mak- 
ing this  settlement,  a  fraud  was  practiced  upon  him, 
and  he  was  overreached,  he  might  have  cause  to  rescind, 
and  still  retain  his  right,  upon  rescission,  to  recover  the 
full  amount  to  which  he  was  entitled.  But  under  the 
principle  laid  down  by  this  court  in  Railway  Co.  r. 
Hayes,  83  Ga.  558,  it  would  be  essential  that  before 
commencing  suit  he  should  tender  to  the  railroad  com- 
pany the  sum  he  received,  with  a  demand  for  the  return 
of  the  receipt  he  had  given.  Nothing  of  this  kind  was 
done  in  the  present  case,  nor  does  it  appear  that  the 
plaintiff,  before  bringing  his  action,  ever  made  any  effort 
whatever  to  rescind  the  contract  of  settlement. 

There  is  a  very  clear  distinction  between  this  case  and 
that  of  Butler  v.  Railroad  Co. ,  88  Ga.  594.  In  the  opinion 
therein,  delivered  by  Chief  Justice  Blecki^ey, 
the  doctrine  which  governs  the  present  case,  and  which 
was  recognized  and  applied  in  Hayes'  Case,  supra^  is 
thus  distinctly  stated :  "It  is  quite  true  that  if  the  plaint- 
iff had  made  any  settlement  or  entered  into  any  accord 
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touching-  the  injury  complained  of  in  his  declaration, 
and  now  sought  to  open  the  same  on  the  ground  of 
fraud,  he  would  have  to  tender  back  any  money  which 
had  been  paid  to  him  in  consequence  or  by  way  of  exe- 
cution of  the  settlement  or  accord. ' '  88  Cxa.  598.  But- 
ler contended  that  the  money  he  received  was  for  wag-es, 
and  for  nothing  else,  and  that  he  was  induced  to  believe 
the  paper  he  signed  was  simply  an  ordinary  pay  roll  ac- 
knowledging the  receipt  of  money  paid  to  him  as  wages 
actually  due,  independently  of  any  claim  for  damages- 
he  might  have  against  the  company.  Dealing  with  the 
case  from  his  standpoint,  this  court  very  properly  held 
that  if  the  company  entered  into  a  settlement  with  him 
touching  a  matter  unconnected  with  his  claim  for  wages, 
and  as  to  which  they  were  in  any  event  liable,  but  fraud- 
ulently procured  him  to  sign  a  paper  which  purported 
to  be  a  settlement  of  his  claim  for  damages,  no  duty  de- 
volved upon  him  of  tendering  back  the  money  he  re- 
ceived, and  which  he  was  entitled  to  keep,  as  the  fruits 
of  another  claim,  which  was  really  the  subject-matter 
of  the  settlement.  In  the  prssent  case  there  is  not  a 
word  in  the  plaintiflF's  evidence  indicating  that  he  held 
against  the  company  any  claim  for  wages  owing  to  him 
for  services  already  rendered,  or  by  reason  of  any  spe- 
cial contract  as  to  his  employment,  whereby  the  company 
obligated  itself  to  pay  him  his  wages  whether  he  work- 
ed or  not.  On  the  contrary,  it  appears  that  the  company 
had  paid  him,  prior  to  the  settlement,  all  it  owed  him  as 
wages  for  work  actually  performed;  and  certainly,  in 
the  absence  of  an  express  contract  to  that  effect,  the 
company  was  not  bound,  independently  of  its  liability  for 
inflicting  personal  injuries  upon  him,  to  pay  him  any- 
thing for  '  *lost  time. ' '  Therefore,  it  cannot  be  serious- 
ly contended  that  the  settlement  had  no  reference  to  the 
plaintiff's  claim  for  personal  injuries  inflicted  upon  him, 
but  was  in  regard  to  another  and  entirely  distinct  claim, 
which  Burke  held  against  the  company,  and  which  it, 
in  any  event,  was  bound  to  pay.  Indeed,  the  verdict  it- 
self, as  above  shown,  is  conclusive  against  him  on  this 
very  point.  .  If  the  company  did  in  fact  perpetrate  au 
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fraud  upon  him,  and  he  desires  to  set  the  settlement 
aside  on  that  ground,  he  must  in  gtxxl  faith  attempt  a 
rescission,  by  tendering-  back  what  he  received  under 
the  settlement  he  now  repudiates.  The  writing"  itself 
plainly  shows  to  what  contract  the  company  gave  its  as- 
sent. The  fact  that  the  plaintiff  was  fraudulently  in- 
duced to  sign  that  contract  may  give  him  a  right  to  set 
it  aside.  It  can,  in  no  event,  afford  him  a  basis  for  hold- 
ing- the  company  to  a  settlement  which  he  was  willing- 
to  make,  but  to  which  it  did  not  in  fact  assent;  and  it 
certainly  did  not,  if,  as  he  insists,  it  fraudulently  pro- 
cured him  to  sign  an  altog-ether  different  contract.  The 
minds  of  the  parties  never  met,  if  the  contention  of  the 
plaintiff  be  true.  Courts  have  no  power  to  make  con- 
tracts for  parties.  To  set  aside  a  contract  procured  by 
fraud  is  as  far  as  even  a  court  of  equity  can  go.  We 
deem  further  comment  unnecessary,  for  the  reason  that 
the  opinion  in  the  Butler  Case  so  plainly  shows  the  dis- 
tinction between  that  case  and  the  class  of  cases  to  which 
the  present  case  belongs,  we  could  not  hope  to  state 
more  clearly  the  points  of  difference.  ^Judgment  re- 
versed. 


CUMMINGS 

V. 

Worcester  L.  &  S.  St.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts ,  May  2jy  i8g6,) 

Street  Railways — Negligence. — Where  one  riding-  on  the  step  of  a 
street  car  deliberately  leaned  out  beyond  the  car  with  his  face 
turned  in  the  opposite  direction  to  that  in  which  the  car  was  mov- 
ing", he  cannot  recover  for  an  injury  received  in  consequence  of 
striking-  his  head  against  a  post  which  had  been  plainly  in  sig-ht 
while  the  car  was  going  one-fourth  of  a  mile  at  a  speed  of  four 
miles  an  hour. 

Same. — A  casual  or  momentary  leaning  out,  such  as  would  be  in- 
cident to  an  effort  to  secure  a  more  comfortable  or  a  safer  position, 
would  not  necessarily  preclude  him  from  recovering-  for  such  injury. 
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Exceptions  from  Bristol  county  superior  court* 
Exceptions  overruled. 

y.  W,  Cumming's  and  E.  Hig'ginsoji^  for  plaintiflF. 
Jenyiing's  &  Morto7iy  for  defendant. 

Barker,  J.  The  plaintiff  was  a  passenger  riding-  in 
the  daytime,  upon  the  front  platform  or  steps  of  a  closed 

street  car,  moving  four  miles  an  hour.  His 
head  struck  a  post  standing  about  three  feet 
from  the  nearer  rail  of  the  car  track,  and  visible  from 
the  car  for  a  quarter  of  a  mile  as  the  car  approached. 
There  was  a  conflict  of  evidence  as  to  how  the  accident 
happened.  The  plaintiff's  evidence  tended  to  show 
that  he  was  facing  the  platform,  and  was  standing  with 
one  foot  on  the  step  and  the  other  foot  on  the  platform » 
his  left  hand  holding  the  body  rail  of  the  car,  and  hia 
right  hand  holding  the  dasher  rail ;  that  he  happened 
to  turn  his  head  in  the  direction  in  which  he  was  goings 
and  was  instantly  struck  in  the  face  by  the  post.  On 
the  other  hand,  the  defendant's  evidence  tended  to  show 
that  he  was  facing  the  street,  with  both  feet  on  the 
lower  step,  his  left  hand  on  the  dasher  rail,  and  hia 
right  hand  on  the  body  rail,  and  that  he  was  intention- 
ally and  deliberately  leaning  out  beyond  the  car,  and 
looking  back  in  the  direction  opposite  to  that  in  which 
the  car  was  going. 

The  instructions  requested  by  the  plaintiff  were  r 
(1)  '*Even  though  the  jury  find  that  the  plaintiff  wa& 
facing  out  towards  the  street  at  the  time  of  the  acci- 
dent, it  cannot  be  ruled,  as  matter  of  law,  that  he  was. 
negligent  in  so  doing."  (2)  "  If  the  jury  find  that  the 
plaintiff,  at  the  time  of  the  accident,  was  looking  back, 
they  cannot  condemn  his  act  as  negligent,  unless  they 
find  it  was  such  an  act  as  a  reasonably  prudent  man 
under  like  circumstances  would  not  have  done."  The 
presiding  justice,  after  giving  instructions  upon  care 
and  negligence,  to  be  applied  in  considering  the  ques- 
tion whether  the  plaintiff  was  in  the  exercise  of  due 
care,  read  to  the  jury  the  plaintiff's  first  request,  and 
stated  that  he  had  substantially  given  it  to  the  jury* 
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He  then  read  to  the  jury  the  second  request,  and  stated 
that  he  had  g-iven  it  with  a  qualification,  which  he 
stated,  and  that  he  now  gave  that  request  to  the  jury 
in  connection  with  a  distinction  which  he  went  on  to 
explain.  The  only  exception  taken  was  to  a  specific 
part  of  the  charge,  and  to  the  charge  in  so  far  as  it  was 
inconsistent  with  the  requests.  If  the  bill  of  excep- 
tions can  be  construed  to  show  a  refusal  to  give  the 
two  requests,  no  exception  was  taken  to  that  refusal, 
and  the  requests  are  material  only  as  showing  the  ex- 
tent of  the  plaintiff's  exceptions  to  the  charge  itself. 

The  charge,  after  explaining  correctly  the  general 
rules  applicable  to  questions  of  due  care  in 
the  case  of  a  passenger  riding  upon  the  JS$e5«e!**'*"" 
platform  of  a  street  car,  stated  the  conflict 
of  testimony  as  to  how  the  accident  occurred,  and  then 
continued  :  **  Suppose  he  was  standing  upon  the  step 
of  the  car  in  the  way  in  which  he  says  he  was,  and 
suppose  that,  as  the  car  proceeded  upon  its  way,  he 
leaned  out,  with  his  head  slightly  projecting,  or  his 
body  even  beyond  the  line  of  the  car  ;  what  would  be 
the  effect  of  that  upon  his  right  to  recover  here  ?  It 
would  be  for  you  to  say,  as  a  matter  of  fact,  whether  it 
was  negligent  or  not  for  him  to  do  that  thing.  The 
general  question  whether  or  not  it  was  negligent  for 
him  to  be  there  at  all,  in  that  position,  in  that  place,  is 
a  question  for  you.  If  there  w^s,  upon  his  part,  a 
casual,  momentary  leaning  out,  or  turning  of  the  head, 
such  as  would  be  incident  to  an  effort  to  secure  a  more 
comfortable  or  safer  position  upon  the  car,  that  would 
not,  whatever  you  may  think  of  it  as  a  question  of 
fact — that  would  not  amount  to  such  negligence  in  law 
as  would  preclude  him  from  recovery,  but  it  is  a  cir- 
cumstance for  you  to  consider,  in  determining,  as  a 
question  of  fact,  whether  he  was  negligent.  Now  if, 
upon  the  other  hand,  he  stood,  as  described  by  the  de- 
fendant's witnesses,  with  his  left  hand  upon  the  dasher 
rail,  and  his  right  hand  upon  the  rail  of  the  body  of  the 
car,  leaning  out,  with  his  face  turned  in  the  direction 
opposite  that  in  which  the  car  was  going — if  he  did 
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that  deliberately,  then  I  instruct  you  that  that  would 
be  such  neg'ligence  as  in  law  would  preclude  him  from 
recovery  ;  and  it  is  for  you  to  say  what  the  fact  is,  and, 
as  you  see,  that  presents  a  vital  question.     You  are  to 

distinguish  between  the  mere  casual  and 
momentary  leaning*  out  or  turning*  of  the 
head,  such  as  would  be  incident  to  an  effort  to  secure  a 
more  comfortable  or  a  safer  position — you  are  to  dis- 
ting*uish  between  that  and  such  a  leaning*  out  as  has 
been  described  by  the  defendant's  witnesses.  If  you 
find  that  he  was  leaning  out  in  the  manner  described 
by  the  defendant's  witnesses,  and  in  the  manner  I  have 
undertaken  to  describe  more  or  less,  seeking  to  give 
you  the  substance  of  their  testimony,  then  I  instruct 
you  that  that  was  such  negligence  as  in  law  would  pre- 
clude him  from  recovering. ' ' 

The  charge  was  suflBciently  favorable  to  the  plaintiff. 
In  many  instances  a  street-car  passenger,  riding  with 
part  of  his  body  projecting  beyond  the  line  of  his  car, 
cannot  be  held,  as  matter  of  law,  to  be  guilty  of  negli- 
gence, or  to  have  assumed  the  risk  of  contact  with 
things  outside  of  the  car  ;  and  those  questions  are  for 
the  jury.  See  Powers  v.  Boston,  154  Mass.  61 ;  Fran- 
cis V.  Steam  Co.,  114  N.  Y.  380 ;  Railway  Co.  v.  Lee, 
50  N.  J.  435,  34  Am.  &  Eng.  R.  Cas.  566 ;  Elliott  v. 
Railway  Co.,  18  R.  I.  707 ;  Dahlberg  v.  Railway  Co., 
32  Minn.  404;  Miller  v.  Railroad  Co.,  5  Mo.  App. 
471;  Geitz  v.  Railway  Co.,  72  Wis.  307,  37  Am.  & 
Eng.  R.  Cas.  206;  Summers  v.  Railroad  Co.,  34  La. 
Ann.  139;  Seigel  v.  Eisen,  41  Cal.  109.  This  was 
recognized  in  that  part  of  the  charge  in  which  the  jury 
were  told  that,  if  the  accident  happened  in  the  manner 
testified  to  by  the  plaintiff,  it  was  a  question  of  fact 
for  them,  whether  he  was  careful  or  negligent,  and 
that  a  casual  or  momentary  leaning  out,  such  as  would 
be  incident  to  an  effort  to  secure  a  more  comfortable  or 
a  safer  position,  would  not,  necessarily,  preclude  him 
from  recovering.  But  it  is  also  true  that  a  street-car 
passenger  may  intentionally  and  deliberately  put  his 
head  or  part  of  his  body  outside  of  or  beyond  the  line 
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of  the  car,  under  such  circumstances  and  in  such  a 
manner  as  to  make  it  plain  that,  in  so  doing",  he  is  not 
in  the  exercise  of  ordinary  care,  and  as  to  make  it  un- 
just not  to  hold  that  he  assumes  the  risk.  See  Butler 
V.  Railway  Co.,  139  Pa.  St.  195  ;  Moore  v.  Illuminating- 
Co.,  43  La.  Ann.  792.  Each  case  must  be  decided 
upon  its  own  facts,  and  we  are  of  opinion  that  if  the 
plaintiff,  substantially  and  in  the  manner  testified  to  by 
the  defendant's  witnesses,  deliberately  leaned  out  be- 
yond the  car,  with  his  face  turned  in  the  direction 
opposite  to  that  in  which  the  car  was  moving",  he  can- 
not recover  for  an  injury  received  in  consequence  of 
striking"  his  head  against  a  post  which  had  been  plainly 
in  sight  while  the  car  was  going  a  quarter  of  a  mile,  at 
a  speed  of  four  miles  an  hour.     Exceptions  overruled. 


Finkeldey 

V. 

Omnibus  Cable  Co. 

{Supreme  Court  of  California^  Aug,  14,  i%g6,) 

Boarding  Moving  Car — Negligence. — The  plaintiff  who  was  smok- 
ing, signaHed  the  driver  of  a  car  that  he  wished  to  g-et  on,  and  the 
driver  slackened  the  speed  of  the  horses  in  order  to  allow  him  to  do 
so,  but  did  not  come  to  a  full  stop.  The  plaintiff  in  accordance  with 
a  rule  of  the  company  that  smokers  should  stand  on  the  front  plat- 
form of  the  car,  attempted  to  board  the  front  platform,  but  missed 
his  footing*,  and  the  car  passed  over  his  foot.  Held^  that  the  plaint- 
iff was  not,  as  a  matter  of  law,  negligent  in  attempting  to  board  the 
moving  car. 

Sanne. — The  fact  that  the  driver  of  the  car  failed  to  bring  it  to  a 
full  stop  when  he  saw  the  plaintiff's  signal,  especially  if  the  plaint- 
iff attempted  to  board  the  car  while  it  was  in  motion,  without  indi- 
cating any  desire  that  the  car  should  stop,  is  not  as  a  matter  of  law 
negligence. 

Violation  of  Ordinance — Question  for  Jury. — Whether  the  defend- 
ant railway  company  was  negligent  in  not  having  guards  upon  its 
car,  in  compliance  with  a  city  ordinance  requiring  them,  as  well  as 
whether  the  absence  of  guards  was  the  cause  of  injury  to  the  plaint- 
iff, was  to  be  determined  by  the  jury  upon  a  consideration  of  all  the 
facts  connected  with  the  injury,  and  the  inferences  that- might  be 
drawn  therefrom. 


394  PERSONAL  INJURIES. 

Finkeldey  v.  Omnibus  Cable  Co. 

Department  1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco.     Reversed. 

A.  Morg-anthal^  for  appellant. 
Lloyd  (t  Wood,  for  respondent. 

Harrison,  J.  The  plaintiff  was  injured  in  attempt- 
ing* to  board  a  car  of  the  defendant  at  the  corner  of  San 
Bruno  road  and  Army  street,  in  San  Francisco,  and 
«Me  8ut«i  brought  this  action  to  recover  damages  there- 

for, alleging-  that  the  injury  was  caused 
through  the  neglig^ence  of  the  defendant  **in  failing  to 
bring  said  car  to  a  full  and  sufficient  stop  at  the  time 
plaintiff  was  boarding-  said  car  for  the  purpose  afore- 
said, and  in  failing  to  provide  said  car  with  guards  as 
required  by  law."  The  circumstances  connected  with 
the  injury  are  detailed  in  his  testimony  as  follows: 
"When  the. car  came  along,  and  was  about  thirty  feet 
away  from  me,  I  held  up  my  hand  for  the  driver  to  stop. 
He  came  along  at  a  trot.  I  was  facing  east.  The  car 
was  coming  from  the  north,  going  south.  I  vra.s  smok- 
ing a  cigar  at  the  time.  It  is  the  rule  to  ride  on  the 
front  platform  when  you  are  smoking.  The  driver  did 
not  stop.  He  slackened  up  somewhat  for  me  to  step  on. 
I  went  up  to  the  car,  trying  to  get  on  the  front  platform. 
I  took  hold  of  the  rails,  one  hand  on  each,  and  tried  to 
step  on  the  platform.  I  missed  my  footing,  but  kept 
hold  with  both  hands  on  the  railing.  My  left  foot  got 
under  the  wheel.  I  kept  holding  on  to  the  rails  till  the 
car  stopped,  when  I  stepped  on  the  platform.  I  rode 
as  far  as  to  the  next  switch,  where  we  met  the  car  com- 
ing back,  and  I  stepped  off  this  car  on  to  the  car  com- 
ing back,  and  went  home.  When  I  stepped  off  the  first 
car  I  wondered  how  my  foot  got  under  the  wheel,  and 
I  noticed  that  the  car  had  no  guards  around  the  wheels." 
At  the  close  of  the  plaintiff's  case  the  defendant  moved 
for  a  nonsuit,  upon  the  grounds  (1)  '*that  no  evidence 
had  been  introduced  showing,  or  tending  to  show,  that 
the  defendant  was  negligent  in  any  way  ;  (2)  that  the 
evidence  introduced  conclusively  showed  that  the  plaint- 
iff was  negligent  himself,  by  attempting  to  get  upon  a 
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moving  car."  The  motion  was  granted,  and  from  the 
judgment  thereon,  and  an  order  denying  a  new  trial, 
the  plaintiff  has  appealed. 

It  cannot  be  said,  as  a  proposition  of  law,  that  the  act 
of  attempting  to  bcMurd  a  street  car  while  it  is 
in  motion  is  of  itself  negligence.  Whether  Jw-iejif/wef 
such  act  is  negligent  must  depend  upon  the 
particular  circumstances  under  which  it  is  done.  It  is 
a  matter  of  common  observation  that  persons  do  every- 
day get  on  and  off  from  street  cars  while  they  are  in 
motion,  under  circumstances  that  would  not,  in  the  es- 
timation of  any  reasonable  man,  be  considered  negligent. 
The  question  depends  greatly  upon  the  situation  of  the 
street  at  which  the  act  is  attempted,  as  well  as  upon  the 
speed  with  which  the  car  is  moving.  While  it  might 
be  negligent  to  attempt  to  get  upon  a  car  moving  rapid- 
ly down  a  street  of  heavy  grade,  it  would  not  be  so  re- 
garded if  the  car  was  moving  slowly  up  the  grade. 
Beach,  Contrib.  Neg.  §  146;  Booth,  St.  Ry.  Law,  § 
336;  Eppendorf  v.  Railroad  Co.,  69  N.  Y.  195;  Morri- 
son z^.  Railroad  Co.,  130  N.  Y.  166;  McDonough  v^ 
Railroad  Co.,  137  Mass.  210;  Briggs  v.  Railway  Co., 
148  Mass.  72;  Schepers  v.  Railroad  Co.,  126  Mo.  665; 
Carr  v.  Railroad  Co.,  98  Cal.  366;  Sahlgaard  v.  Rail- 
way Co.,  48  Minn.  232 ;  Railway  Co.  v.  Williams,  140 
111.  275.  There  may  be  cases  in  which  other  facts  or 
circumstances  render  the  act  of  the  person  negligent — as, 
for  instance,  if  he  is  lame  or  infirm,  or  is  burdened  with 
packages,  or  impeded  by  others  so  as  to  be  deprived  of 
the  use  of  his  limbs — ^and  the  court  might  be  justified 
in  determining  his  negligence  upon  his  own  statement 
of  these  circumstances ;  but  if  the  person  is  in  the  pos- 
session of  physical  vigor,  and  free  from  any  hindrance, 
the  question  of  negligence  is  one  of  fact,  to  be  deter- 
mined by  a  jury.  In  the  present  case,  however,  there 
were  no  exceptional  circumstances  which  would  au- 
thorize the  court  to  say,  as  a  matter  of  law,  that  the 
plaintiff  was  negligent.  He  had  signaled  the  driver 
that  he  wished  to  board  the  car,  and  in  response  thereto 
the  driver  had  slackened  the  speed  of  his  horses.     The 
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Speed  at  which  the  car  was  moving  when  he  attempted 
to  get  on  is  not  shown,  but  the  slackening  of  the  speed 
in  response  to  his  signal  was  an  invitation  from  the 
driver  for  him  to  board  the  car.  Ganiard  v.  Railroad 
Co.,  50  Hun  (N.  Y.)  22,  2  N.  Y.,  Supp.  470.  The  at- 
tempt to  get  upon  the  front  platform  was  a  circumstance 
to  be  considered  in  determining  whether  he  was  negli- 
gent, but  it  was  not  conclusive  of  the  fact.  He  was  at 
the  time  smoking  a  cigar,  and  it  was  shown  that  it  was 
a  rule  of  the  defendant  that  a  person  smoking  should 
ride  upon  the  front  platform.  This  might  be  regarded 
as  a  reason  why  the  plaintiff  attempted  to  get  upon  that 
platform,  and  was  also  a  circumstance  to  be  considered 
in  determining  the  question  of  negligence. 

Neither  could  the  court  say,  as  matter  of  law,  wheth- 
er  the  defendant  was  guilty  of  negligence  by 
reason  of  not  bringing  the  car  to  a  full  stop 
before  the  plaintiff  attempted  to  board  it.  The  same 
considerations  by  which  the  attempt  of  the  plaintiff  \o 
get  upon  the  car  while  it  was  in  motion  is  held  not 
to  be  in  itself  negligent  show  that  the  failure  of  the  de- 
fendant to  stop  the  car  was  not  in  itself  an  act  of  negli- 
gence. This  is  clearly  indicated  by  the  daily  custom  of 
drivers  upon  street  cars  to  merely  slacken  the  speed  of 
their  cars  in  order  to  take  on  passengers,  without  any 
injury  resulting  therefrom .  Especially  would  the  driver 
be  freed  from  the  charge  of  negligence  in  not  stopping 
the  car  if  the  passenger,  without  indicating  any  desire 
that  the  car  should  stop,  attempts  to  board  it  while  it  is 
in  motion.  Moylan  v.  Railroad  Co.,  128  N.  Y.  583. 
There  was  no  evidence  that  the  defendant  was  negligent 
in  the  running  of  its  car  after  the  plaintiff  made  this  at- 
tempt, or  that  the  injury  to  the  plaintiff  vra.s  caused  by 
any  change  in  the  speed  of  the  car.  On  the  contrary, 
it  was  shown  that  before  the  plaintiff  got  upon  the  plat- 
form the  car  came  to  a  full  stop. 

It  is  alleged  in  the  complaint  that  there  was  an  or- 
-.  .*.  .«..  dinance  of  the  city  requirincf  railroad  com- 
■uce  i)iieitioii     panies  operating'  street  cars  to  have  guards 

^'  upon  their  cars,  by  which  persons  may  be 

protected  from  getting  under  the  wheels  of  the  car ; 
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and  it  was  shown  at  the  trial  that  the  car  in  question 
had  no  protecting-  giiards,  as  required  by  the  ordinance. 
Whether  the  defendant  was  negfligent  in  not  having^ 
g-uards  upon  the  car,  as  well  as  whether  the  absence  of 
g-uards  was  the  cause  of  injury  to  the  plaintiff,  was  to 
be  determined  upon  a  consideration  of  all  the  facts  con- 
nected with  the  injury,  and  the  inferences  that  might 
be  drawn  therefrom.  The  court  could  not  determine 
either  of  these  propositions  as  a  matter  of  law,  and  should 
not  have  withdrawn  their  consideration  from  the  jury. 
If  the  neglect  of  the  defendant  to  provide  its  car  with 
gxiards  was  the  direct  cause  of  the  injury  to  the  plaint- 
iff, without  which  he  would  not  have  been  injured,  the 
plaintiff's  failure  to  step  upon  the  platform  did  not  of  it- 
self relieve  the  defendant  from  liability.  While  he 
might  not  have  been  injured  if  he  had  once  firmly 
stepped  upon  the  platform,  yet  the  court  should  have 
left  to  the  jury  to  determine  whether  his  failure  to  do 
so  contributed  to  his  injury.  The  jury  might  have 
found  that,  although  the  plaintiff  had  failed  to  step  upon 
the  platform,  he  would  not  have  received  the  injury  if 
there  had  been  guards  in  front  of  the  wheels.  The 
relative  positions  of  the  step  and  the  wheel  were  an  ele- 
ment to  be  considered  by  the  jury  in  determining  this 
issue.  If  the  step  was  directly  in  front  of  the  wheel, 
so  that  a  failure  to  reach  it  would  bring  the  plaintiff's 
foot  directly  under  the  wheel,  the  necessity  for  guards 
would  be  greater  than  if  the  wheel  was  remote  from  the 
step.  If  the  jury  should  find  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  in  attempting  to  board 
the  car  while  it  was  in  motion,  and  that  the  injury  would 
not  have  resulted  had  the  car  been  provided  with  suit- 
able guards,  and  should  also  find  that  the  defendant 
was  negligent  in  failing  to  provide  such  guards,  it 
would  follow  that  his  failure  to  get  upon  the  step  was 
disconnected  with  the  cause  of  the  injury.  While  it 
may  be  conceded  that,  if  the  plaintiff,  at  the  time  of  at- 
tempting to  board  the  car,  was  fully  aware  that  there 
were  no  guards  to  the  wheels,  he  assumed  the  risk  from 
any  injury  resulting  therefrom,  it  was  nevertheless  for 
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the  jury  to  determine  the  extent  of  his  knowledge  upon 
this  point,  and  whether,  in  view  thereof,  he  was  gTiilty 
of  negligence.  Smith  v.  Steamship  Co.,  99  Cal.  462. 
Whether  negligence  existed  in  either  party,  or  whether 
any  negligence  of  the  plaintiff  contributed  to  his  injury, 
as  well  as  whether  the  injury  he  received  was  owing  to 
any  negligence  of  the  defendant,  irrespective  of  his  own 
negligence,  were  questions  that  should  have  been  sub- 
mitted to  the  jury.  The  judgment  and  order  are  re- 
versed. 

We  concur:    Van  Fleet,  J.;  Garoutte,  J. 


Heenan 

V. 

Bridgeport  Traction  Co. 

{Supreme  Court  of  Errors  of  Connecticut,  Feb,  21 ,  i8g6.) 

Decision  of  Trial  Court  as  to  Negligence  Conclusive. — In  an  action 
against  a  street  railway  company  for  personal  injuries  it  was  held 
that  the  question  of  the  neg-ligence  of  the  motorman  of  the  defend- 
ant, and  the  question  of  the  contributory  neg-ligence  of  the  plaint- 
iff, were  for  the  determination  of  the  trial  court  and  that  its  decision 
was  conclusive. 

Appeal  from  Fairfield  county  court  of  common 
pleas.     No  error. 

Stiles  Judsoriy  Jr.^  for  appellant. 
James  T.  Lynch,  for  appellee. 

Per  Curiam.  The  questions  presented  by  the  re- 
cord are  whether  the  motorman  was  guilty  of  negli- 
gence in  the  matter  of  stopping  the  car,  and  whether  the 
plaintiff  was  chargeable  with  contributory  negligence. 
These  questions  were  for  the  determination  of  the  trial 
court,  and  its  decision  is  conclusive.  There  is  nothing 
in  the  finding  or  memorandum  of  decision  to  indicate 
that  the  trial  court  imposed  on  the  motorman  a  higher 
degree  of  duty  than  the  law  requires.  No  error.  All 
concur. 
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Reilly 
Philadelphia  Traction  Company.* 

{Supreme  Court  of  Pennsylvania,  July  Is,  /Sp6,) 

Negligence — Question  for  Jury. — A  little  child  crossed  a  street  ia 
front  of  a  car  and  then  unexpectedly  turned  to  recross  and  was 
struck  by  the  car,  whose  driver  was  not  looking  in  front  of  him  but 
had  allowed  his  attention  to  be  diverted  by  a  party  of  men  who  were 
shouting  at  the  corner  of  the  street  just  passed  by  the  car.  It  was 
held  that  the  question  of  the  driver's  negligence  was  for  the  jury. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Affirmed. 

Dallas  Sanders  zxxi^J.  Howard  Gendell^  for  appellant. 
H.  Homer  Dalbey  and  Louis  Bregy^  for  appellee. 

Mitchell,  J.  It  must  be  conceded  that  the  plaintiff 
had  crossed  the  street  in  front  of  the  car,  and  then  un- 
expectedly turned  to  recross,  and  was  struck  by  the 
car  under  such  circumstances  of  contributory  negli- 
g-ence  as  would  have  prevented  a  recovery  by  an  adult. 
But  the  learned  judge  below  left  the  case  to  the  jury 
on  evidence  that  at  the  time  of  the  accident  the  driver 
was  not  looking  at  the  track  in  front  of  him,  but  had 
allowed  his  attention  to  be  diverted  by  a  party  of  men 
or  boys  who  were  shouting  at  the  corner  of  the  street 
just  passed  by  the  car.  It  is  the  duty  of  the  driver  to 
watch  his  horses  carefully  (and  the  rule  is  equally  ap- 
plicable to  other  motive  powers),  and  to  have  them  at 
all  times  under  as  complete  control  as  the  necessary 
motion  of  the  car  will  permit;  and  his  attention  should 
be  directed  steadily  to  the  track  ahead  of  him,  to  ob- 
serve its  condition  and  any  danger  that  may  threaten 

*Note,—S%Q  2  Rap.  &  Mack  Digest  758 ;  22  Am.  &  Eng.  Ency.  of 
Law  1024;  1  Am.  &  Eng.  R.  Cas.  N.  S.  25,  257,  264;  50  Am.  &  Eng.  R. 
Cas.  473;  25  Id.  321,  362. 
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the  safety  of  either  his  car  or  the  public.  It  is  true 
that  he  is  entitled  to  take  notice  of  intending  passen- 
gers, and  especially  to  watch  the  motions  of  those  enter- 
ing* or  leaving  the  car,  though  this  belongs  more  partic- 
ularly to  the  duty  of  the  conductor.  In  Johnson  v. 
Railway  Co. ,  160  Pa.  St.  647,  it  is  said  by  our  Brother 
Dean  :  '*We  decline  to  say,  as  urged  by  appellee,  that 
a  street-car  driver  may  not,  under  any  circumstances, 
turn  his  head  to  observe  the  movements  or  signals  of 
those  who  desire  to  get  on  the  car.  His  duty  is  to  drive 
the  horses  with  care;  to  be  on  the  lookout  for  obstruc- 
tions, whether  persons  or  vehicles,  on  the  track.  He 
may,  in  the  performance  of  this  duty,  ascertain  from  a 
person  on  the  side  of  a  street,  by  looking  at  him, 
whether  he  desires  to  take  passage.  In  doing  this,  he 
may,  for  an  instant,  turn  his  face  to  the  sidewalk.'* 
But  it  was  said  in  that  case  that  '*at  what  distance  the 
driver  might  have  seen  the  child,  had  his  attention  been 
directed  to  the  track,  does  not  clearly  appear,"  and  the 
question  was,  therefore,  for  the  jury.  So,  also,  it  was 
said  in  Railway  Co.  v.  Foxley,  107  Pa.  St.  537,  that 
''whether,  if  his  attention  had  been  wholly  given  to  his 
business,  he  might  have  seen  the  child  in  time  to  avert 
the  injury,  was,  under  all  the  circumstances,  clearly  for 
the  consideration  of  the  jury."  To  the  same  effect  is 
Harkinsr.  Traction  Co.,  173  Pa.  St.  149,  3  Am.  & 
Eng.  R.  Cas.  N.  S.  430.  The  cases  of  Chilton  v. 
Traction  Co.,  152  Pa.  St.  425,  and  Flanagan  v.  Rail- 
way Co.,  163  Pa.  St.  102,  cited  by  appellant  belong  to 
a  different  class,  as  in  them  it  was  undisputed  that  the 
driver  was  paying  attention  to  his  duty,  and  the  child 
unexpectedly  ran  in  front  of  the  car.  Judgment  affirmed. 
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Louisville  &  N.  R.  Co. 

V. 

Kingman. 

{Court  of  Appeals  of  Kentucky^  July  21,  i8g6J) 

Postal  Clerk  a  Passenger. — A  postal  clerk  engaged  on  a  railway 
train  in  the  service  of  the  government,  and  carried  by  contract 
with  the  government  is  a  passenger. 

Negligence. — The  employees  of  a  railway  company  with  the  full 
knowledge  of  the  approach  of  a  passenger  train,  or  with  a  knowl- 
edge as  to  the  time  of  its  approach,  left  a  switch  open  causing  a 
collision  in  which  a  passenger  was  injured,  the  fact  that  every 
effort  was  made  by  the  employees  to  notify  those  in  charge  of  the 
passenger  train  does  not  excuse  their  negligence  in  leaving  open 
the  switch. 

Negligence — Punitive  Dannages. — Such  a  degree  of  negligence  au- 
thorized an  instruction  as  to  punitive  damages. 

Instructions. — Where  the  plaintiff  in  an  action  to  recover  dam- 
ages for  injuries  received  in  a  railroad  collision,  had  previously 
received  injuries  from  which  he  had  not  entirely  recovered,  it  was 
error  to  instruct  the  jury  **that  if  they  believed  from  the  evidence 
the  plaintiff  received  the  injuries  complained  of  by  reason  of  the 
colliding  of  the  defendant's  trains,  and  that  at  the  time  of  the 
accident  the  plaintiff  was  laboring  under  such  physical  disabilities, 
except  for  which  plaintiff  would  not  have  been  injured,  still,  they 
cannot  consider  the  plaintiff's  then  physical  disability  in  mitiga- 
tion of  damages,  if  plaintiff  is  entitled  to  recover  at  all." 

Same. — In  such  action  it  is  error  for  the  court  to  refuse  to  instruct 
the  jury  to  the  effect  that  if  they  believed  from  the  evidence  that 
the  plaintiff. was  diseased  or  injured  before  the  accident  or  injury 
complained  of,  but  that  by  said  accident,  his  said  disease  or  former 
injury  had  been  aggravated  or  intensified,  then,  if  they  find  a  ver- 
dict for  the  plaintiff  by  way  of  compensation,  they  will  award  him 
damages  only  for  such  injuries  as  he  has  sustained  which  are  the 
result  of  the  accident  complained  of. 

Appeal  from  Hopkins  county  circuit  court.  Re- 
versed. 

H.  W.  Bruce^  Wm.  Lindsay,  and  B,  D.  Warfield, 
for  appellant. 

Waddill,  Nunn  &  Waddill,  W.  G.  Bullett,  and  C.  Z. 
Randle,  for  appellee. 

5  (N.  s.)  A.  &  E.  R.  Cas.— 24 
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Pryor,  C.  J.     This  action  was  brought  to  recover 

'  damages  for  a  personal  injury  to  the  appellee  while  a 

postal  clerk  on  appellant's  train.     The  passenger  train 

of  the  appellant  was  approaching  Earling- 
ton,  when  it  ran  off  the  main  track,  upon  a 
switch  track,  the  switch  lever  having  been  thrown 
open  by  one  of  appellant's  employees,  and  collided 
with  a  switch  engine  that  was  being  used  on  the  switch 
track,  resulting,  as  is  alleged,  in  serious  injury  to 
appellee's  spine;  and  on  the  hearing  he  was  awarded  a 
verdict  for  $12,000.  The  collision  took  place  on  the 
7th  of  September,  1893,  and  threw  the  appellee  against 
what  he  calls  the  * 'distributing  table,"  and  pigeon 
holes  at  back  of  table  and  thence  to  the  floor,  causing  the 
injury  complained  of,  and  producing  convulsions,  and 
certainly  injuring  his  spine,  as  is  testified  by  several 
prominent  physicians,  who  were  called  to  attend  him. 

The  case  of  Price  v.  Railroad  Co.,  113  U.  S. 
rSiig?^^*       218,  18  Am.  &  Eng.  R.  Cas.  273,  is  relied 

on  as  determining  that  the  appellee  was  not 
a  passenger  when  engaged  in  the  service  of  the  govern- 
ment, although  the  corporation  was  bound  by  the  con- 
tract with  the  government  to  carry  him.  Such  was 
the  ruling  of  the  supreme  court  of  Pennsylvania  under 
a  statute  of  that  state  which  placed  the  right  of  recov- 
ery in  certain  cases  and  in  behalf  of  certain  persons 
upon  the  same  footing  with  the  right  of  recovery  by 
employees.  The  supreme  court  dismissed  the  writ  of 
error,  as  there  was  no  federal  question  involved,  and  it 
is  difficult  to  perceive  in  what  manner  that  statute  is  to 
affect  the  right  of  recovery  in  this  case.  It  is  an  un- 
disputed fact  that  the  employees  or  the 
ef  ;eD««.  appellant,    with  a  full   knowledge   of    the 

approach  of  the  passenger  train,  or  with  a  knowledge 
as  to  the  time  of  its  approach,  left  the  switch  open, 
causing  the  injury  complained  of;  and  the  fact  that 
every  effort  was  made  by  the  employees  to  notify  those 
in  charge  of  the  passenger  train  of  the  danger  ahead 
can  afford  no  excuse  for  the  negligence  complained  of; 
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and  that  it  w^s  of  such  a  degree  of  neglect 
as  authorized  an  instruction  as  to  punitive  fiiBitfwDaiBifw. 
damages  cannot  be  questioned  if  we  adhere 
to  the  repeated  rulings  of  this  court  on  the  subject. 
We  are  aware  that  in  many  of  the  state  courts  will  be 
found  decisions  denying  the  recovery  of  punitive  dam- 
ag-es  ag-ainst  corporations  by  reason  of  the  wanton  and 
reckless  neglect  of  their  employees  in  the  discharg*e  of 
their  duties  pertaining-  to  the  employment,  but  this 
court  has  adopted  a  different  rule,  and  for  wanton  and 
reckless  acts  of  employees  in  the  course  of  the  employ- 
ment resulting-  in  injury  to  others  the  corporation  has 
been  held  liable,  althoug-h  they  were  not  ratified  or 
approved  by  the  corporation;  and  while  every  act  of 
g-ross  neglect  will  not  justify  awarding  exemplary 
damages,  still,  where  it  is  such  neglect  as  shows  a 
reckless  and  wanton  disregard  of  human  life,  or  the 
safety  of  those  in  charge  of  such  employees,  punitive 
damages  may  be  awarded  against  the  corporation,  and 
the  point  made  is  not  an  open  question. 

It  is  apparent,  however,  from  a  careful  examination 
of  the  facts  of  the  record  that  the  damages  given  are 
excessive,  and  the  jury  was  misled  by  the  instructions 
for  the  plaintiff.  It  appears  the  appellee  was  injured 
while  on  a  railroad  train  in  the  same  employment  in 
November,  1889,  about  four  years  before  the  injury 
now  complained  of,  from  a  blow  in  the  stomach  that 
knocked  him  over  an  iron  mail  rack,  that  injured  his 
spine,  threw  him  into  convulsions,  and  rendered  him 
for  some  time  unconscious.  He  was  compelled  to  wear 
plaster  of  Paris  jackets  for  a  long  time,  and  had  to  be 
suspended  from  time  to  time,  to  relieve  him  of  his  suf- 
fering, and  in  fact  continued  thus  crippled  and  injured 
until  a  short  time  before  this  last  accident.  His  re- 
covery was  by  no  means  assured,  and,  while  the  last 
accident  no  doubt  intensified  his  suffering,  it  cannot 
well  be  said  from  the  evidence  that  the  injury  com- 
plained of  was  the  sole  cause  of  his  physical  condition, 
for  it  is  manifest  that  the  spine  of  the  appellee  had 
been  seriously  affected  for  years,  with  convulsions  fol- 
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lowing-  the  original  injury  and  equally  plain  that  the 
last  shock  only  increased  the  pain  and  aggravated  a 
suffering  that  had  lasted  for  years.      The  jury  was 

told  in  instruction  No.  4  given  by  the  court 
that,  "if  they  believed  from  the  evidence 
the  plaintiff  received  the  injuries  complained  of  by 
reason  of  the  colliding  of  the  defendant's  trains,  and 
that  at  the  time  of  the  accident  the  plaintiff  was  labor- 
ing under  such  physical  disabilities  except  for  which 
plaintiff  would  not  have  been  injured,  still  they  cannot 
consider  the  plaintiff's  then  physical  disability  in  miti- 
gation of  damages,  if  plaintiff  is  entitled  to  recover  at 
all."  The  purpose  of  this  instruction  doubtless  was 
to  say  to  the  jury  that,  the  appellee  being  crippled  or 
theretofore  injured  afforded  no  justification  for  the  neg- 
ligence complained  of;  still,  in  awarding  compensation, 
his  condition  caused  by  prior  injuries,  would  have 
much  to  do  in  estimating  the  loss  sustained  by  reason 
of  his  then  and  his  future  disability  for  performing 
labor,  and  therefore  the  jury,  in  fixing  compensation, 
might  look  to  the  original  injury  and  its  effects  in 
order  to  arrive  at  a  correct  verdict.  The  court  did 
give  an  instruction  to  the  effect  that,  if  the  diseased 
condition  of  the  appellee  was  in  no  part  attributable  to 
the  accident  complained  of,  they  should  find  for  the 
defendant,  but  refused  instruction  R,  to  the  effect,  if 

they  believed  from  the  evidence  that  the 
plaintiff  was  diseased  or  injured  before  the 
accident  or  injury  complained  of,  but  that  by  said  ac- 
cident his  said  disease  or  former  injury  had  been  ag- 
gravated or  intensified,  then,  if  they  find  a  verdict  for 
the  plaintiff,  by  way  of  compensation  they  will  award 
him  damages  only  for  such  injuries  as  he  has  sustained 
which  are  the  result  of  the  accident  complained  of. 
We  have  inserted  the  words  "by  way  of  compensation" 
in  instruction  R,  that  the  jury  may  understand  it  more 
clearly;  and  when  considering  the  two  instructions — 
No.  4  given  by  the  court,  and  letter  R,  refused  by  the 
court — it  is  evident  the  jury  in  fixing  compensation 
had,    in   effect,  been  instructed  to  disregard  the  evi- 
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dence  as  to  the  physical  condition  of  the  appellee  caused 
by  the  injury  received  four  years  prior  to  the  negli- 
gence complained  of.  We  perceive  no  error  in  the 
other  instructions.  Reversed  and  remanded  for  the 
reason  the  damages  are  excessive,  and  for  error  in  giv- 
ing instruction  4  and  refusing  instruction  R.  A  new 
trial  will  be  granted  in  conformitory  to  this  opinion. 


NOTES. 

Whether  a  Mail  Clerk  is  a  Passenger  Entitled  to  Recover  for  Inju- 
ries Received  through  the  Negligence  of  the  Railroad  Connpany. — A 
railway  mail  clerk  travelling-  upon  a  train  in  the  service  of  the  gx>v- 
ernment  is  a  passenger  for  hire  s6  far  as  the  company's  liability  for 
his  injury  through  negligence  is  concerned.  Arrowsmith  v,  Nash- 
ville, etc.,  R.  Co.,  57  Fed.  Rep.  165,  58  Am.  &  Eng.  R.  Cas.  3;  Collett 
V,  Ivondon,  etc.,  »R.  Co.  16  Q.  B.  984,  71  E.  C.  L,.  984, 15  Jur.  1053  ; 
Cleveland,  etc.,  R.  Co.,  v,  Ketcham,  133  Ind.  346 ;  I^ibby  v.  Maine 
Cent.  R.  Co.,  85  Me.  34;  Magoffin  v.  Missouri  Pac.  R.  Co.,  102  Mo. 
540,  47  Am.  &  ISiiig,  R.  Cas.  489;  Mellor  v,  Missouri  Pac.  R.  Co.,  105 
Mo.  455,  47  Am.  &  Eng.  R.  Cas.  450 ;  Nolton  v.  Western  R.  Corp.  15 
N.  Y.  444 ;  Seybolt  v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  18  Am.  & 
Eng.  R.  Cas.  162;  Hammond  v.  North  Eastern  R.  Co.,  6  S.  Car.  130; 
Houston,  etc.,  R.  Co.  v,  Hampton,  64  Tex.  427,  22  Am.  &  Eng.  R. 
Cas.  291 ;  Gulf,  etc.,  R.  Co.  v,  Wilson,  79  Tex.  371 ;  Hale  v.  Grand 
Trunk  R.  Co.,  60  Vt.  605. 

In  Pennsylvania,  these  mail  agents  are  placed  upon  the  footing*  of 
employees ;  but  this  is  by  virtue  of  an  act  of  the  legislature  of  that 
state.  In  the  case  of  Pennsylvania  R.  Co.  v.  Price,  96  Pa.  St.  256,  1 
Am.  &  Eng.  R.  Cas.  234,  a  mail  agent  on  a  train  was  killed  in  a  col- 
lision, and  suit  was  brought  against  the  company  by  his  widow.  It 
was  held  that  she  could  not  recover.  The  court  rested  its  decision 
upon  the  statute,  saying :  **The  effect  of  the  act  of  congress  is  to 
make  his  position  on  the  car  a  lawful  one.  Being  lawfully  on  the 
train  a  recovery  might  possibly  have  been  had  for  his  death,  upon 
the  duty  to  carry  safely.  Collett  v,  London,  etc.,  R.  Co.,  16  Q.  B. 
984,  71  E.  C.  L.  984,  and  Nolton  v,  W^estern  R.  Corp.  15  N.  Y.  444, 
goes  to  this  extent.  But  here  the  act  of  1868  comes  in  and  declares 
that  persons  so  employed  upon  the  road  shall  have  only  the  rights 
of  employees  of  the  company.'* 

In  the  case  of  Seybolt  v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  18 
Am.  &  Eng.  R.  Cas.  162,  however,  it  was  heldj  that  a  railroad  cor- 
X>oration  owes  the  same  degree  of  care  to  mail  agents  riding  in 
postal  cars,  in  charge  of  the  mails,  as  they  do  to  other  passengers. 
The  court,  in  commenting  upon  the  case  of  Price, quoted  above,  uses 
this  languag-e :  **The  opinion  in  the  case  of  Railroad  v.  Price,  not 
only  does  not  conflict  with  the  doctrine  of  these  cases,  but  cites 
with  approval  the  Nolton  case.  The  question  in  that  case  was 
upon  the  construction  to  be  given  to  the  word  passenf^er^  as  used  in 
the  act  of  April  4th,  1868,  of  the  laws  of  Pennsylvania,  and  it  was 
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heldy  from  the  act,  that  the  leg-islature  intended  to  exclude  postat 
agents  from  the  class  therein  designated  as  passengers." 

Contributory  Negligence. — In  Houston,  etc.,  R.  Co.  v,  Hampton^ 
64  Tex.  427,  22  Am.  &  Eng.  R.  Cas.  291,  which  was  an  action  for 
damages  against  a  railroad  company  for  killing  a  mail  agent,  it 
was  heldy  that  the  court  correctly  submitted  to  the  jury  the  question, 
whether  such  agent  believed  it  to  be  necessary  to  put  his  head  out 
of  the  car  door  when  approaching  a  station,  and  was  led  thus  to 
believe  by  the  conduct  of  employees  of  the  railroad  company. 

A  mail  agent  brought  an  action  against  a  railroad  company  to 
recover  damages  for  illness  alleged  to  have  been  caused  by  the  in- 
sufficient heating  of  the  mail  car  in  which  he  was  travelling.  Held^ 
that  if  the  plaintiff  contributed  to  the  injury  by  the  want  of  proper 
care  and  attention,  such  as  a  prudent  man  ought  to  take  for  his 
safety  under  such  circumstances,  he  was  not  entitled  to  recover. 
Turrentine  v,  Richmond,  etc.,  R.  Co.,  92  N.  Car.  638,  23  Am.  &  Eng. 
R.  Cas.  460. 

Sanne — Off  Duty. — A  postal  clerk,  by  permission  of  a  conductor, 
travelled  while  off  duty  in  the  mail  car,  and  was  injured  in  a  col- 
lision. It  was  held  that  he  was  not  guilty  of  contributory  negli- 
gence per  se  so  as  to  defeat  the  right  of  action  for  his  death,  al- 
though there  was  greater  risk  of  injury  in  the  mail  car  than  in  the 
smoking  car  where  he  commenced  his  journey.  Baltimore,  etc.,  R. 
Co.  V,  State,  72  Md.  36,  41  Am.  &  Eng.  R.  Cas.  126 ;  Gulf,  etc.,  R.  Co. 
V.  Wilson,  79  Tex.  371. 

Stranger. — A  stranger  riding  in  a  mail  car  without  the  consent  of 
the  company  and  without  having  paid  fare,  is  not  a  passenger  and 
cannot  recover.  Bricker  v,  Philadelphia,  etc.,  R.  Co.,  132  Pa.  St.  1^ 
40  Am.  &  Eng.  R.  Cas.  688. 

Linniting  Liability. — A  mail  agent  was  killed  by  an  accident  on  de- 
fendant's road.  Upon  the  pass  issued  for  its  use  by  defendant  was 
an  indorsement  by  which  it  stipulated  for  an  exemption  from  lia- 
bility for  damages  on  account  of  injuries  occurring  through  its  neg- 
ligence. Heldy  that,  as  the  authority  of  the  government  agents  to 
contract  for  the  transportation  of  mails  is  limited  by  the  provisions 
of  the  United  States  statutes,  and  as  no  power  is  given  them  to  con- 
tract for  exemption  to  a  railroad  corporation  from  liability  for  such 
a  cause  of  action,  it  was  not  to  be  assumed  that  the  contract  under 
which  defendant  carried  the  mails  contained  any  such  provision  ; 
that  if  the  contract  between  the  government  and  defendant  con- 
tained such  a  provision  it  was  unauthorized  and  void  ;  that,  assum- 
ing the  decedent  received  the  pass  and  was  chargeable  with  knowl- 
edge of  its  contents,  it  did  not  constitute  a  contract  between  him 
and  the  defendant ;  that,  as  the  absolute  duty  of  carrying  the  agent 
in  charge  of  the  mail  is  imposed  by  said  statutes  upon  the  railroad 
corporation  accepting  the  public  mail  for  transportation,  the  de- 
fendant had  no  right  to  impose  the  condition  ;  the  agent's  accept- 
ance of  the  pass  did  not  indicate  his  intention  to  assent  to  its  pro- 
visions, and  even  if  it  might  be  so  construed,  and  if  the  exemption 
clause  was  to  be  considered  as  a  contract,  it  was  void  for  want  of 
consideration.  Seybolt  v.  New  York,  etc.,  R.  Co.,  95  N.  Y.  562,  18 
Am.  &  Eng.  R.  Cas.  162. 
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{Supreme  Court  of  Wisconsin,  Sept,  22,  i8g6,) 

Proof  of  Custom. — In  an  action  to  recover  damag-es  from  a  rail- 
way company  for  personal  injuries,  a  customary  wayof  doing-  cer- 
tain things  prevailing  in  the  switch  yard  where  the  injuries  were 
received,  need  not  be  proven  by  any  higher  degree  or  quantity  of 
evidence  than  other  facts  in  civil  cases. 

Negligence — Question  for  Jury. — The  fact  that  the  foreman  of  a 
gang  of  railroad  men,  after  being  warned  that  a  car  was  about  to  be 
chained  on  a  track,  ordered  a  train  to  be  backed  against  the  cars 
standing  on  that  track  and  moved  thepi,  thereby  causing  the  plaint- 
iff, who  was  chaining  the  car,  to  be  injured,  was  in  itself  evidence 
sufficient  to  go  to  the  jury  upon  the  question  of  negligence. 

Confusing  Interrogatories. — It  is  not  error  to  refuse  to  submit  to 
the  jury  an  interrogatory  which  is  confusing,  no  answer  to  which 
would  cast  any  light  upon  the  issues  in  the  case,  nor  to  refuse  to 
submit  interrogatories  dependent  on  one  which  the  court  has  prop- 
erly declined  to  submit. 

Instructions — Negligence. — An  instruction  to  the  jury  in  such  an 
action  that  the  question  was  whether  the  gang  foreman  ought  to 
have  apprehended  that  injury  to  the  plaintiff  would  probably  result 
from  his  negligent  act,  the  judge  not  having  been  asked  to  instruct 
that  if  an  ordinarily  intelligent  and  prudent  person  would  have  ap- 
prehended such  a  result,  then  the  gan^  foreman  ought  to  have  ap- 
prehended it,  is  not  error. 

Interrogatories — Evidentiary  Facts. — Where  interrogatories  refer 
to  evidentiary  facts  not  necessary  to  be  decided  in  the  verdict,  it  is 
not  error  to  refuse  to  submit  them  to  the  jury. 

AppEAiy  from  Milwaukee  county  circuit  court.     A/- 
firmed. 

This  action  was  broug-ht  to  recover  damages  for  per- 
sonal injuries  suffered  by  plaintiff  at  about  8  o'clock 
in  the  evening  of  the  6th  day  of  May,  1893,  in  the 
switch  yards  of  the  defendant  in  the  city  of  Milwaukee, 
while  engaged  at  work  therein  as  a  switch-  ^^  ^^^ 
man.  There  was  no  dispute  in  the  facts  ex- 
cept upon  one  or  two  minor  questions.  It  appeared 
from  the  evidence  that  plaintiff  was  the  foreman  of  a 
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night  switching"  crew,  and  upon  the  evening  in  ques- 
tion was  in  charge  of  an  engine  and  freight  cars  opera- 
ting in  the  defendant's  yards.  The  track,  upon  which 
the  plaintiff  and  his  crew  (which  consisted  of  an  en- 
gineer, a  fireman,  and  two  helpers)  were  working,  ex- 
tended east  and  west  a  distance  of  about  3,000  feet.  At 
either  end  it  extended  into  what  is  called  a  "lead  track;" 
i.  e.,  a  main  track  switching  off  into  a  large  number  of 
tracks.  The  plaintiff's  engine  was  headed  to  the  west, 
and  was  pulling  a  train  of  freight  cars  in  that  direction, 
when  the  drawbar  of  the  fourth  car  from  the  engine 
pulled  out.  It  appears  that  when  the  coupling  appara- 
tus of  a  car  became  broken  it  was  proper  for  the  plaint- 
iff, in  the  line  of  his  duty,  to  make  the  coupling  by 
means  of  a  chain,  and  go  onto  the  car  in  order  to  attach 
the  chain.  The  plaintiff  accordingly  procured  a  chain 
from  the  switch  house,  and  brought  it  back  to  the 
broken  car.  Another  switching  crew  had  been  work- 
ing on  the  lead  track  at  the  east  end  of  this  particular 
track,  and,  before  proceeding  to  make  the  coupling 
with  the  chain,  the  plaintiff  told  Rumsey,  one  of  his 
helpers,  to  go  back  to  the  east  end  of  the  track,  and  tell 
that  switching  crew  not  to  throw  in  any  more  cars,  as 
he  was  going  to  chain  the  car  up.  The  plaintiff  then 
directed  his  other  helper,  Slomer,  to  go  on  top  of  the 
cars,  and  tell  him  when  Rumsey  got  back  there.  Ac- 
cording to  the  plaintiff's  evidence,  Slomer,  after  a  few 
minutes,  reported  that  Rumsey  had  gotten  back  to  the 
other  crew,  and  the  plaintiff  testifies  that  he  himself 
looked  back,  and  saw  that  Rumsey  was  there,  and  he 
then  went  under  the  cars,  and  proceeded  to  chain  them 
together.  While  he  was  at  work  under  the  cars,  Slo- 
mer hallooed  to  the  effect  that  they  were  shoving  cars 
in  on  the  track  in  question.  The  plaintiff  immediately 
stooped  down,  but  one  of  the  cars  was  pushed  upon  his 
right  leg,  lacerating  the  muscles  of  the  calf,  and  other- 
wise injuring  him.  Slomer  was  called  as  a  witness 
and  denied  having  told  the  plaintiff  that  Rumsey  had 
gotten  back  to  the  other  crew.  It  appeared  by  the  testi- 
mony of  Rumsey,   which  was  practically  undisputed, 
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that  when  he  was  sent  to  notify  the  other  crew  he  first 
met  Mulling"er,  one  of  the  helpers,  and  delivered  his 
messagce  to  him,  and  MuUinger  directed  him  to  go  on 
and  tell  White,  as  White  was  foreman  of  the  crew.  He 
then  proceeded,  and  next  met  Brigham,  another  of 
White's  helpers,  and  guve  him  the  message,  after  which 
he  walked  on  a  distance  of  about  125  feet,  and  found 
White,  the  foreman  of  the  crew,  standing- 150  feet  west 
of  his  eng-ine,  which  was  vStanding*  still;  that  he  told 
White  not  to  put  any  more  cars  in  there,  that  Pier  was 
g*oing"  under  the  car  to  chain  it;  that  White  replied, 
*'We  will  put  these  in,  and  then  you  will  have  plenty 
of  time  to  chain  up  while  we  are  after  another  dose." 
White,  after  receiving*  this  warning",  gave  his  engineer 
the  signal  to  start,  and  was  walking  beside  his  cars 
down  the  lead  track  towards  the  east  of  the  switch  on 
the  track  on  which  Pier  was  working,  and  found  the 
switch  turned  off  it.  White  said  to  Brigham,  **On  4, 
Al  ?" — 4  being  the  number  of  the  track  on  which  the 
plaintiff  was  working.  Brigham  replied  :  **No.  Didn't 
George  tell  you  he  was  going  to  chain  up  a  car  down 
there?"  White  answered  :  **Well,  we  will  just  go  in 
easy,  and  couple  them  on.  Throw  the  switch  over  on 
4."  Thereupon  Brigham  obeyed  White's  direction, 
and  threw  the  switch,  and  the  engine  with  four  cars 
was  backed  in  against  the  rear  end  of  Pier's  train  of 
cars  and  coupled,  and,  after  the  coupling  was  made, 
they  were  pushed  back  15  feet.  It  was  this  movement 
of  the  cars  that  drove  the  train  over  plaintiff's  leg,  and 
caused  the  injury.  The  testimony  as  to  the  warning 
given  to  Mullinger,  Brigham,  and  White  was  undis- 
puted. The  foreman.  White,  died  before  the  trial  of 
this  action,  and  his  testimony  had  not  been  taken  at  the 
time  of  his  death.  There  was  evidence  offered  by  the 
plaintiff  to  show  that  when  it  became  necessary  to  chain 
a  car  in  the  yards  it  was  the  usual  custom  for  the  fore- 
man of  the  switching  gang  to  send  back  a  flagman  to 
protect  the  rear  end  of  the  train  as  the  plaintiff  did  in 
this  case,  and,  after  waiting  a  reasonable  time  for  him 
to  reach  the  lead  track,  go  under  and  do  the  work;  i 
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being  the  flagman's  duty  to  remain  out  until  he  should 
be  called  in.  There  was  evidence  offered  by  the  de- 
fendant tending  to  show  that  there  was  no  such  custom 
or  usage,  but  that  the  foreman  should  wait  for  a  signal 
from  the  flagman,  or  some  other  notification  that  his 
mission  had  been  successful,  before  going  under  the 
cars. 

The  following  special  verdict  was  rendered:  '*(!) 
Was  the  plaintiff's  injury  caused  by  the  running  in  of 
a  locomotive  and  cars  upon  the  track  where  he  was  at 
work  while  he  was  in  the  act  of  chaining  a  car,  and  the 
consequent  movement  of  said  car?  Answer  (by  con- 
sent of  counsel).  Yes.  (2)  Did  Gang  Foreman  White 
cause  said  locomotive  and  cars  to  be  run  in  upon  said 
track  ?  Answer  (by  direction  of  the  court).  Yes.  (3) 
Was  Gang  Foreman  White  warned  before  he  ran  said 
locomotive  and  cars  upon  said  track  that  the  plaintiff 
was  going  to  chain  up  a  car  ?  Answer  (by  direction  of 
the  court).  He  was.  (4)  If  you  answer  the  last  inter- 
rogatory in  the  affirmative,  did  said  Gang  Foreman 
White,  notwithstanding  such  warning,  cause  the  switch 
which  had  been  so  placed  as  to  prevent  the  running  in 
of  cars  upon  said  track  to  be  replaced  so  that  cars  could 
be  run  in  upon  said  track,  and  did  he  thereupon  cause 
said  locomotive  and  cars  to  be  run  in  upon  said  track 
with  such  force  as  to  move  the  car  under  which  the 
plaintiff  was  at  work,  and  thereby  cause  the  injury  of 
which  he  complains?  Answer  (by  consent  of  counsel). 
Yes.  (5)  If  you  answer  the  last  interrogatory  in  the 
affirmative,  was  said  Gang  Foreman  White  guilty  of 
negligence  in  the  premises  which  was  the  proximate 
cause  of  the  plaintiff's  injury  ?  Answer.  Yes.  (6)  If 
you  answer  the  fourth  interrogatory  in  the  affirmative, 
did  said  Gang  Foreman  White  have  reason  to  anticipate 
and  apprehend  that  his  action  in  the  premises  was  liable 
to  result  in  injury  to  the  plaintiff?  Answer.  Yes. 
(7)  If  you  answer  the  fourth  interrogatory  in  the  affirm- 
ative, was  said  Gang  Foreman  White  in  the  perform- 
ance of  said  acts  acting  in  the  line  of  his  duty  and  em- 
ployment as  a  gang  foreman  of  the  defendant  corpora- 
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tion  ?     Answer  (by  the  direction  of  the  court).     He  was. 

(8)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
on  his  part  which  proximately  caused  or  contributed  to 
the  injury  of  which  he  complains?     Answer.      No. 

(9)  According-  to  the  usages  and  rules  of  the  defendant 
corporation,  was  the  plaintiff  at  liberty  to  adopt  any  rea- 
sonable and  proper  precaution  for  his  own  safety  while 
necessarily  employed  in  chaining  up  a  car  ?  Answer. 
No.  (10)  Were  the  precautions  which  the  plaintiff 
adopted  justified  by  the  usages  of  the  service  in  which 
he  was  engaged  ?  Answer.  Yes.  (11)  Were  the  pre- 
cautions adopted  by  the  plaintiff  for  his  own  safety  while 
engaged  in  chaining  up  said  car  reasonably  safe  and 
sufficient?  Answer.  Yes.  (12)  In  view  of  the  pre- 
cautions adopted  by  him  for  his  own  safety,  and  in  view 
of  all  the  circumstances  surrounding  him  at  the  time, 
had  the  plaintiff  any  reason  to  apprehend  that  he  would 
be  injured  while  chaining  said  car  ?  Answer.  No. 
(13)  If  the  court  should  order  judgment  for  the  plaint- 
iff, in  what  sum  do  you  assess  his  damages  ?  Answer. 
$7,000."  Upon  this  verdict  judgment  for  plaintiff  was 
rendered,  and  defendant  appealed. 

C  H.  Van  Alstine^  for  appellant. 
W.  H.  Timlin  y  for  respondent. 

WiNSiyOW,  J.  (after  stating  the  facts).  Thirty-two 
errors  are  assigned  and  argued  in  the  appellant's  brief. 
We  shall  probably  be  pardoned  if  we  do  not  discuss  all 
of  them  at  length  in  this  opinion.  We  will  endeavor  to 
state  our  views  upon  the  more  important  contentions 
made,  leaving  the  lesser  assignments  to  be  overruled 
sub  silentio. 

The  negligence  upon  which  the  plaintiff  relied  for  a 
recovery  was  the  act  of  White,  the  foreman  of  the  other 
switching  gang,  in  running  his  engine  and  cars  against 
the  car  standing  on  track  No.  4,  after  he  had  been  no- 
tified that  Pier  was  about  to  chain  a  car  on  that  track. 
As  tending  to  prove  that  such  act  on  the  part  of  White 
was  negligent,  evidence  was  offered  by  the  plaintiff 
tending  to  show  that  it  was  customary  in  the  jrard,  when 
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a  car  was  to  be  chained,  for  the  foreman  to  send  a  flag- 
man to  notify  an  '  crew  which  might  be  at  the  other  end 
of  the  switch  of  the  fact  that  a  car  was  about  to  be 
chained,  and,  after  waiting  a  reasonable  time  for  the 
flagman  to  reach  his  destination,  to  proceed  to  chain  up 
the  car,  without  waiting  for  the  return  of  the  flagman, 
or  for  a  signal  that  he  had  performed  his  mission.  On 
the  other  hand,  evidence  was  introduced  by  the  defend- 
ant tending  to  controvert  the  existence  of  any  such  cus- 
tom in  the  yard.  It  is  claimed  by  the  appellant  that 
such  custom  must  be  proven  beyond  a  reasonable  doubt. 

Proof  of  caitom      ^^^  that,  if  such  custom  be  not  so  proven, 

there  was  no  negligence  on  the  part  of  White, 
and  the  plaintiflF's  cause  of  action  at  once  fails.  Both 
of  these  contentions  are  untenable.  The  custom  which 
the  plaintiff  attempted  to  prove  was  not  a  custom  pre- 
vailing in  a  particular  trade  or  business  offered  for  the 
purpose  of  fixing,  controlling,  or  defining  the  contract 
relations  of  parties.  It  was  simply  a  customary  way  of 
doing  certain  things  prevailing  in  that  switch  yard, 
which,  if  proven,  would  be  a  fact  proper  to  be  consid- 
ered in  connection  with  the  other  surrounding  facts  in 
judging  of  the  conduct  of  White  and  the  plaintiff.  If 
proven  satisfactorily,  it  would  not  necessarily  deter- 
mine the  question  of  negligence  or  no  negligence.  Such 
customs  may  be  proven.  Simonds  v.  City  of  Baraboo 
(Wis.)  67  N.  W.  41.  We  know  of  no  authority  which 
holds  that  they  must  be  proven  b}'^  any  higher  degree 
or  quantity  of  evidence  than  other  facts  in  civil  cases, 
nor  do  we  perceive  any  good  reason  why  such  a  rule 
should  prevail.  But,  even  if  the  custom  were  absolute- 
ly disproven  in  the  present  case,  there  would  still  be 
ample  ground  left  for  the  plaintiff  to  claim  negligence. 
The  fact  that  the  foreman.  White,  after  being  warned 

that  a  car  was  about  to  be  chained  on  track 
Son  few*""  No.  4,  deliberately  ordered  a  train  to  be  back- 
ed against  the  cars  standing  on  that  track, 
and  moved  them,  was  in  itself  evidence  sufficient  to  go 
to  the  jury  on  the  question  of  negligence,  regardless  of 
the  question  whether  any  custom  was  proven  or  not. 
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Exception  was  duly  taken  to  the  refusal  of  the  court 
to  embody  the  following*  questions  in  the  special  verdict: 
**(1)  Did  Gang"  Foreman  White,  after  he  was  notified 
that  Pier  was  g"oing  to  chain  up  a  car,  do 
what  a  man  of  ordinary  intelligence  and  pru-  JJjItliJfi,'"*"" 
dence,  conducting  the  business  carried  on  by 
the  defendant,  and  in  White's  place  and  stead,  would 
not  have  done  in  the  light  of  the  attending  circum- 
stances? (2)  If  you  answer  the  first  question,  *Yes,' 
then  answer  this  question  :  Ought  a  man  of  ordinary 
intelligence  and  prudence,  conducting  the  business 
carried  on  b)''  the  defendant,  and  in  White's  place  and 
stead,  to  have  reasonably  expected,  under  the  attending- 
circumstances,  that  such  want  of  care  would  be  likely 
to  cause  a  bodily  injury  of  some  kind  to  the  plaintiff  ? 
(3)  If  you  answer  the  first  question,  *Yes,'  then  answer 
this  question :  Was  plaintiff's  injury  the  natural  and 
probable  consequence  of  such  want  of  care,  and  was 
such  injury  one  which  a  man  of  ordinary  intelligence 
and  prudence,  conducting  the  business  carried  on  by  the 
defendant,  and  in  White's  place  and  stead,  might  or 
oug-ht  to  have  foreseen,  in  the  light  of  the  attending 
circumstances?"  There  was  no  error  in  refusing  to 
submit  these  questions.  The  first  question  was  so 
worded  as  to  be  almost  certain  to  confuse  any  ordinary 
juryman.  Not  only  is  it  puzzling  by  reason  of  its  in- 
volved verbiag-e,  but  it  is  readily  seen  that,  whether  it 
was  answered  in  the  affirmative  or  negative,  no  light 
would  be  cast  upon  the  issues  in  the  case.  The  other 
questions  are  but  dependent  upon  the  first ;  hence,  if 
the  first  question  was  rightly  refused,  there  can  be  no 
error  in  refusing  the  others,  because  they  really  ask  no 
questions  at  all,  unless  a  certain  answer  has  been  pre- 
viously given  to  the  first.  But  it  is  vigorously  claimed 
that  the  principle  embodied  in  these  questions  should 
have  been  placed  before  the  jury  either  in  the  form  of  a 
question  or  an  instruction,  although  no  instruction  was 
asked  on  the  subject.  The  principle  which  is  supposed 
to  be  presented  by  these  questions  is  the  familiar  one, 
which  has  been  frequently  stated,  namely,  that  the  test 
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of  negligfence  is  whether  a  person  of  ordinary  intel- 
ligence and  prudence,  under  similar  circumstances, 
oug-ht  to  have  expected  that  an  injury  would  occur  by 
reason  of  his  negligent  act.  McGowan  v.  Railway 
Co.,  91  Wis.  147.  The  sixth  interrogatory  of  the  ver- 
dict bears  upon  this  point.  It  is  as  follows:  "If  you 
answer  the  fourth  interrogatory  in  the  affirmative,  did 
said  Gang  Foreman  White  have  reason  to  anticipate  and 
apprehend  that  his  action  in  the  premises  was  liable  to 
result  in  injury  to  the  plaintiff  ?' '      In  submitting  this 

question  the  court  charged  the  jury  as  fol- 
I'SiiJeBelll'""       lows :    *  *  This  is  another  question  in  the  same 

form,  because  there  must  be  not  only  negli- 
gence, but  there  must  be  negligence  which  was  the 
proximate  cause  of  the  injury,  and  must  be  such  neg- 
ligence as  the  person  guilty  of  it  or  committing  it  had 
reason  to  apprehend  would  result  in  the  injury  com- 
plained of,  or  some  such  injury.  It  is  of  no  consequence 
how  negligent  a  man  is,  if  the  negligence  does  not  cause 
the  injury  complained  of.  If  he  is  negligent  in  some 
matter  foreign  to  the  suit,  it  is  a  matter  not  even  per- 
mitted to  be  proved.  It  is  not  enough  to  prove  a  man 
was  careless.  You  must  prove  he  was  careless  as  to 
the  very  matter  about  which  you  allege  his  negligence. 
It  is  not  enough  to  prove  negligence,  unless  you  prove 
it  was  the  proximate,  direct,  immediate  cause  of  the  in- 
jury, and  of  any  injury  which  he  had  reason  to  appre- 
hend would  result.  So  it  is  of  the  first  importance 
that  you  should  decide,  first,  whether  the  gang  foreman 
was  guilty  of  negligence  which  was  the  proximate  cause 
of  plaintiff's  injury,  and,  second,  whether  that  negli- 
gence was  such  that  he  had  reason  to  apprehend  that  it 
would  or  was  liable  to  result  in  injury  to  the  plaintiff.'* 
By  this  question,  and  under  these  instructions,  it  will 
be  readily  seen  that  the  judge  told  the  jury  practically 
that  the  question  v^^as  whether  White  ought  to  have  ap- 
prehended that  injury  to  the  plaintiff  would  probably 
result  from  his  negligent  act.  This  was  manifestly 
correct.  Whether  White  ought  to  have  apprehended 
the  probable  injury  to  the  plaintiff  as  the  result  of  his 
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act  \\^as  and  is  one  of  the  crucial  questions  in  the  case. 
It  would  have  been  eminently  proper  to  have  instructed 
the  jury  that,  if  an  ordinarily  intelligent  and  prudent 
person  would  have  apprehended  such  a  result,  then 
White  oug-ht  to  have  apprehended  it ;  and  doubtless  the 
judge  would  have  added  this  instruction  had  it  been 
asked,  but  it  was  not  asked,  and  we  cannot  conceive 
that  the  jury  could  be  misled  by  the  failure  to  give  it. 
Such  must  have  been  the  practical  effect  of  the  question 
and  instructions  as  given. 

Exception  is  taken  because  the  court  refused  to  sub- 
mit a  number  of  other  questions  to  the  jury.  Among 
these  are  the  following :  '  'Did  the  plaintiff  have  con- 
trol over  the  means,  time,  and  manner  of  chaining  the 
car?"  '*Did  the  plaintiff  have  control  over  the  means 
with  which  and  the  manner  in  which  he 
should  be  protected  while  chaining  the  car  T  *  SSSSffirJ'FSu. 
Also  a  number  of  questions  embodying  the 
inquiry  whether  the  plaintiff  took  such  precautions  for 
his  own  safety  as  men  of  ordinary  intelligence  and  pru- 
dence would  have  taken  under  the  same  circumstances. 
The  first  two  questions  above  quoted  refer  to  eviden- 
tiary facts,  not  necessary  to  be  decided  in  the  verdict. 
The  last  series  of  questions  referred  to  are  covered  by 
the  verdict  and  the  instructions  of  the  court.  In  sub- 
mitting the  twelfth  interrogatory  the  judge  said  to  the 
jury:  *'The  twelfth  interrogatory  continues  the  same 
subject  by  putting  to  you  the  question  whether  or  not, 
in  view  of  all  the  precautions  which  he  had  adopted, 
and  in  view  of  all  the  circumstances  surrounding  him, 
had  he  any  reason  to  apprehend  that  he  would  be  in- 
jured while  chaining  said  car  ?  His  want  of  ordinary 
care,  if  it  existed,  must  have  been  of  such  a  nature  as  to 
proximately  cause  or  contribute  to  the  injury  of  which 
he  complained,  and  of  such  a  nature  as  to  charge  him 
with  the  duty  of  apprehending  the  consequences  of  such 
want  of  ordinary  care, — such,  a  nature  that  a  reasonable 
man,  under  like  circumstances,  would  have  apprehended 
the  danger  which  followed.*'  It  is  contended  that  the 
ninth  finding  is  contrary  to  the  evidence,  and  shows 
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passion  and  prejudice.  The  wording  of  the  question 
is  unfortunate,  and  it  is  difficult  to  determine  just  what 
was  meant  by  it.  Doubtless  the  emphasis  should  be  on 
the  word  "any,"  and  probably  the  jury  meant  that  the 
plaintiff  was  not  at  liberty  to  adopt  any  precaution  he 
pleased  while  chaining- a  car.  Understood  in  this  sense, 
there  was  evidence  to  support  the  answer.  We  do  not 
see,  however,  that  the  question  and  answer  dispose  of 
any  material  issue  in  the  case,  and,  as  we  consider  the 
verdict  entirely  complete  without  them,  they  become 
immaterial. 

There  are  some  questions  raised  upon  ruling-s  on  evi- 
dence, none  of  which  we  deem  essential  to  even  state. 
We  have  discovered  no  prejudicial  error  in  any  of  the 
ruling's.  The  special  verdict  is  quite  full  and  complete, 
and,  with  the  exception  of  the  ninth  question  and  an- 
swer, tells  a  plain  and  consistent  story,  and  one  which 
justifies  the  judgment  rendered.  The  judge's  charge 
was  full  and  fair,  and  the  whole  record  impresses  us 
strongly  with  the  idea  that  justice  has  been  done  with 
no  material  error.     Judgment  affirmed. 


Curtis 

V. 

De  Coursey. 

{Supreme  Court  of  Pennsylvania y  July  15 ^  /8^6,) 

Maintenance  of  Wagonway  to  Freight  Yard. — It  is  the  duty  of  a 
railway  company  to  keep  in  reasonably  safe  condition  a  passageway 
for  wagons,  leading  from  the  public  highway  to  its  freight  yard, 
which  is  the  only  way  provided  by  which  freight  can  be  hauled  to 
and  from  the  yard. 

Appeal^  from  Crawford  county  court  of  common 
pleas.     Affirmed. 

Pearson  Church,  for  appellant. 

Julius  Byles  and  Eug'ejie  Mackey,  for  appellee. 
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Fell,  J.  The  controlling-  question  in  this  case  re- 
lates to  the  duty  of  the  railrcwui  company  to  keep  in 
reasonably  safe  condition  a  passageway  for  wag-ons 
which  led  from  the  public  highway  to  its  freight  yard. 
The  yard  was  inclosed  on  two  sides  by  board  fences, 
was  bounded  on  the  third  by  the  railroad  track,  and  on 
the  fourth  by  a  public  street.  The  plank  footwalk  at 
the  side  of  the  street  was  two  feet  higher  than  the  sur- 
face of  the  yard,  except  at  one  end,  where,  in  order  to 
make  a  passageway  for  wagons,  the  walk  had  for  a 
short  distance  been  lowered  to  the  grade  of  the  yard. 
This  was  the  way  provided,  and  the  only  way,  by 
which  freight  could  be  hauled  to  and  from  the  cars. 
The  defect  complained  of  was  at  the  inner  edge  of  the 
walk  and  wholly  on  the  defendant's  ground. 

Persons  delivering  or  receiving  freight  did  not  enter 
and  use  the  yard  by  the  mere  permission  or  passive 
acquiescence  of  the  company.  They  were  not  strangers 
or  mere  licensees,  as  to  whom  no  duty  in  regard  to  the 
safety  of  the  premises,  except  as  to  unexpected  or  se- 
cret dangers,  arose.  They  were  there  by  invitation,  in 
its  technical  sense,  and  by  right.  Their  use  of  the 
yard  was  for  the  mutual  interest  of  both  parties  in  car- 
rying on  their  business  arrangements,  and  there  was 
an  implied  undertaking  by  the  company  that  it  should 
be  reasonably  safe.  The  duty  of  the  company  did  not 
differ  in  kind  from  that  which  it  owed  to  passengers  in 
the  care  of  its  platforms  and  stations.  ''Invitation  is 
inferred  where  there  is  a  common  interest  or  mutual 
advantage,  while  a  license  is  inferred  where  the  object 
is  the  mere  pleasure  or  benefit  of  the  party  using  it." 
Camp.  Neg.  §  44 ;  Bennett  v.  Railroad  Co.,  102  U.  S. 
580,  1  Am.  &  Eng.  R.  Cas.  71. 

In  the  charge,  to  which  no  exception  was  taken,  the 
instruction  was  carefully  given  by  the  learned  judge 
that  no  high  degree  of  care  was  necessary  in  the  main- 
tenance of  the  defendant's  freight  jrard  and  the  ap- 
proach thereto  ;  that  the  duty  in  that  regard  was  to  be 
determined  by  the  use  to  which  it  was  put,  and  the 
nature  of  the  business  conducted  there ;  and  that  the 

5  (N.  s.)  A.  &  E.  R.  Cas.— 25 
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defendant  was  not  liable  unless  the  condition  was  so 
dangerous  that  an  accident  such  as  that  which  caused 
the  death  of  the  plaintiff's  husband  would,  by  the  exer- 
cise of  ordinary  care  and  prudence,  have  been  foreseen 
and  gTiarded  ag-ainst.  What  was  said  in  the  charg-e 
clearly  defined  the  duties  of  the  defendant,  and  fully 
covered  the  question  of  contributory  negligence.  The 
judgment  is  affirmed. 


NOTES. 

Duty  of  Railroad  Company  as  to  the  Maintenance  of  Ways  Leading 
to  its  Stations  and  Yards. — See  note,  S5  Am.  &  Eng.  R.  Cas.  481,  and 
see  23  Am.  &  Eng.  Encyclopaedia  of  I^aw  128.  In  Cross  v,  I^ake 
Shore,  etc.,  R.  Co.,  69  Mich.  363,  35  Am.  &  Eng.  R.  Cas.  476,  it  is 
held  that  it  is  the  duty  of  the  railroad  company  to  keep  a  recognized 
way  on  its  grounds  used  by  the  public  in  going  to  and  from  its 
trains,  in  reasonably  safe  condition. 

At  the  defendants'  station  at  C.  it  was  the  practice  to  unload  coal 
wagons  by  shunting  them,  and  tipping  the  coal  inLo  cells;  it  was 
also  the  practice  for  the  consignees  of  the  coal  or  their  servants  to 
assist  in  the  unloading,  and  for  that  purpose  to  go  along  a  flagged 
path  by  the  side  of  the  wagons.  The  plaintiff  was  consignee  of  a 
coal  wagon,  which  could  not  be  unloaded  in  the  usual  way  on 
account  of  all  the  cells  being  occupied.  With  the  permission  of  the 
station-master,  he  went  to  his  wagon,  which  was  shunted  in  the 
usual  place,  took  some  coal  from  the  top  of  the  wagon,  and  de- 
scended on  to  the  flagg*ed  path.  The  flag  he  stepped  on  gave  way, 
and  he  fell  into  one  of  the  cells,  and  was  injured.  Held  (affirming 
the  judgment  of  the  court  below),  that,  although  not  getting  his 
coal  in  the  usual  mode,  the  plaintiff  was  not  a  mere  licensee,  but 
was  engaged,  with  the  consent  of  the  defendants,  in  a  transaction 
of  common  interest  to  both  parties,  and  was,  therefore,  entitled  to 
require  that  the  defendants*  premises  should  be  in  a  reasonably 
secure  condition.  Holmes  v.  North  Eastern  R.  Co.,  L<.  R.  6 
Exch.  123. 
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V. 

Wright  et  al. 

{Supreme  Court  of  Nebraska^  Oct.  21  y  i8g6.) 

General  Allegation  of  Negligence — Pleading. — A  general  alleg'ation 
of  negligence  is  good  as  against  a  demurrer ;  and,  under  such  an 
allegation,  evidence  of  any  fact  which  contributed  to  the  injury 
sued  for  is  competent  and  relevant.  1 

Specific  Act  of  Negligence — Evidence. — Where  a  pleader  relies 
upon  one  or  more  specific  acts  or  omissions  as  negligence,  then  evi- 
dence of  any  act  or  omission  not  within  some  of  such  specifications 
is  irrelevant. 

On  rehearing.     Reversed, 

Ragan,  C.  This  is  a  rehearing-  of  Railway  Co.  v. 
Wright,  reported  in  47  Neb.  886,  66  N.  W.  842,  where 
will  be  found  a  sufficient  statement  of  the  facts. 
Wright  et  al.  alleged  in  their  petition  that  the  railway 
company,  **by  its  agents  and  employees,  while  running 
at  a  high  rate  of  speed,  carelessly  and  negligently, 
without  using  due  caution,  ran  the  engine  and  train  of 
cars  connected  therewith  and  attached  thereto  over  and 
upon  the  cattle  of  these  plaintiffs."  "That  the  said 
defendant  carelessly  and  negligently,  by  its  employees 
and  servants,  in  operating  said  train,  ran  their  said  en- 
gine and  train  in,  over,  and  upon  said  plaintiff's  stock, 
when,  by  exercising  proper  care  and  skill  in  the  man- 
agement and  handling  of  its  engine  and  train,  it  could 
have  stopped  said  train  long  before  striking  said  plaint- 
iff's stock."  On  the  trial  of  the  case  in  the  district 
court,  the  evidence  tended  to  show  that  the  engineer  in 
charge  of  the  train,  by  the  exercise  of  due  care,  could 
have  seen  the  cattle  of  Wright  et  aL  in  time  to  have 
stopped  the  train  and  avoided  injuring  them  ;  and  the 
court  submitted  to  the  jury  the  question  of  the  defend- 
ant's liability  under  instructions  that,  if  the  engineer 
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saw  the  cattle,  or,  by  the  exercise  of  due  care,  could 
have  seen  them,  in  time  to  have  stopped  the  train  and 
avoided  the  accident,  the  company  was  liable  for  his 
not  so  doing".  On  the  former  hearing-,  we  held  that  the 
instructions  were  correct  as  abstract  statements  of  law, 
but  reached  the  conclusion  that  the  instructions  sub- 
mitted to  the  jury  an  issue  not  made  by  the  pleading-s, 
and  for  that  reason  were  of  opinion  that  the  judgment 
of  the  district  court  should  be  reversed.  A  re-exami- 
nation of  the  question,  however,  has  led  us  to  a  diflFer- 
ent  conclusion.  The  rule,  we  think,  is  this  :  That  a 
general  allegation  of  negligence  is  good  against  a  de- 
murrer ;  and,  under  such  an  allegation,  evi- 
fioierai  Aiieira-  dence  of  auv  fact  which  contributed  to  the 
s«nee-pieidinff.     injury  sued  for  IS  competent  and  relevant ; 

but,  where  a  pleader  relies  upon  one  or  more 
specific  acts  or  omissions  as  negligence,  then  evidence 
of  any  act  or  omission  not  within  some  of  such  specifi- 
cations is  irrelevant.  Grinde  v.  Railroad  Co.,  42  Iowa, 
3^6  ;  Garner  v.  Railroad  Co. ,  34  Mo.  235  ;  Schneider 
V.  Railroad  Co.,  75  Mo.  295  ;  Mack  v.  Railroad  Co.,  77 
Mo.  232  ;  Black,  Proof  &  PI.  §  139 ;  Clark  v.  Rail- 
road Co.,  28  Minn.  69,  9  N.  W.  75  ;  Keating  v.  Brown, 
30  Minn.  9,  13  N.  W.  909  ;  Lucas  v.  Wattles,  49  Mich. 
380,  13  N.  W.  782 ;  Ware  v.  Gay,  11  Pick.  106 ;  Smith 
V.  Railroad  Co.,  10  R.  I.  22  ;  House  v.  Meyer,  100  Cal. 
592,  35Pac.  308;  Sullivan  v.  Railroad  Co.,  97  Mo. 
113,  10  S.  W.  852 ;  Pope  v.  Railroad  Co.,  99  Mo.  400, 
12  S.  W.  891  ;  Railroad  Co.  v.  McCartney,  121  Ind. 
385,  23  N.  E.  258  ;  Railroad  Co.  r.  Lazarus,  88  Ala. 
453,  6  South  877 ;  Clark  v.  Railroad  Co.,  15  Fed.  588  ; 
Davis  V.  Guarnieri,  45  Ohio  St.  471,  15  N.  E.  350. 

Wright  et  aL ,  in  their  petition  in  the  case  at  bar, 
charged  the  railway  company  generally  with  negli- 
gence ;  and,  under  these  allegations  we  think  that  it 
was  competent  for  them  to  introduce  evidence  of  the 
fact,  if  it  was  a  fact,  that  the  engineer  in  charge  of  the 
train  saw,  or  by  the  exercise  of  due  care  could  have 
seen,  the  cattle  in  time  to  have  stopped  the  train  and 
avoided  injuring  them.     The  case  is  distinguishable 
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from  Railroad  Co.  v.  Grablin,  38  Neb.  90,  56  N.  W. 
796,  and  57  N.  W.  522.  In  that  case  Grablin  alleged 
and  relied  upon  five  distinct  and  specific  acts  of  negli- 
gence on  the  part  of  the  railroad  company  ;  and  it  was 
held  that  it  was  error  for  the  trial  court  to  admit  in 
evidence  any  act  or  omission  of  the  railway  company, 
claimed  to  be  negligence,  not  within  any  of  the  specific 
acts  of  negligence  pleaded.  In  other  words,  where  a 
pleader  relies  upon  certain  specific  acts  or 
omissions  as  neg-Hefence,  he  is  limited  to  5^^!*«*  *«*■•' 
such  specmc  acts  or  omissions.  If  he  pleads  *ene«. 
negligence  generally,  he  may  introduce  evi- 
dence of  any  act  or  omission  which  tends  to  support  his 
pleadings.  The  first  and  second  points  of  the  syllabus 
of  this  case,  as  reported  in. 47  Neb.  886,  66  N.  W.  842, 
are  disapproved.  We  have  re-examined  the  entire  ar- 
g'uments  of  the  railway  company  for  a  reversal  of  this 
judgment,  but  do  not  deem  it  necessary  to  review  these 
arguments  here,  since  w^e  are  of  opinion  that  the 
record  discloses  no  error  of  the  trial  court  prejudicial 
to  the  railway  company.  The  judgment  of  the  district 
court  is  in  all  things  affirmed.     Affirmed. 


Missouri  Pacific  Ry.  Co. 

V. 

Geist. 

{Supreme  Court  o/  Nebraska ^  OcL  22 ^  i8g6,) 

Statutory  Signals. — It  is  provided  in  section  104  of  chapter  16  of 
the  Compiled  Statutes  of  this  state :  **A  bell  of  at  least  thirty 
pounds  weig"ht  or  a  steam  whistle  shall  be  placed  on  each  locomo- 
tive engine,  and  shall  be  rung  or  whistled  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  said  railroad  shall  cross  any 
other  road  or  street,  and  be  kept  ringing  or  whistling  until  it  shall 
have  crossed  said  road  or  street,  under  a  penalty  of  fifty  dollars  for 
every  neglect,  to  be  paid  by  the  corporation  owning  the  railroad, 
one  half  thereof  to  go  to  the  informer,  and  the  other  half  to  this 
state,  and  also  be  liable  for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect." 
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Same — Case  at  Bar — Harmless  Error. — Under  the  foreg'oing' provi- 
sion, in  an  action  where  an  engine  started  from  a  position  at  a  dis- 
tance from  a  street  or  road  crossing  of  less  than  80  rods,  it  would 
have  been  proper  to  instruct  a  jury  in  the  trial  of  the  case  that  the 
bell  should  have  been  rung  or  the  whistle  blown  from  the  starting 
place  until  the  engine  had  crossed  the  road  or  street.  But,  under 
the  existent  circumstances,  it  was  not  error  which  calls  for  the  re- 
versal of  a  judgment  for  plaintiff  that  the  judge  instructed  the  jury 
that  it  was  the  duty  of  defendant  to  cause  the  bell  to  be  rung  or 
the  whistle  to  be  blown  at  a  distance  of  at  least  80  rods  from  the 
place  where  the  railroad  crosses  a  street,  and  be  kept  ringing  or 
whistling  until  it  shall  have  crossed  such  street,  without  further  in- 
forming the  jury  that,  if  the  bell  was  rung  or  the  whistle  blown 
from  the  starting  point,  as  in  the  case  at  bar,  but  some  60  or  70  feet 
distant  from  the  crossing,  it  would  have  fulfilled  the  duty. 

Misleading  Instruction — Error. — The  jury  was  informed  by  one 
portion  of  an  instruction  given  as  follows :  "But  defendant  is  not 
required  to  both  ring  the  bell  and  blow  the  whistle,  but  must  do  one 
or  the  other.  A  failure  to  do  either,  under  the  statute,  renders  the 
defendant  criminally  liable."  Held,  that  the  portion  in  which  the 
jury  was  told  that  for  a  failure  to  perform  the  designated  duty  the 
defendant  became  criminally  liable  was  improper  in  this,  a  civil 
action  for  damages,  and  calculated  to  mislead  the  jury  in  estimat- 
ing the  damages  to  be  allowed,  if  any,  and  hence  prejudical  to  the 
rights  of  defendant. 

evidence  of  Negligence — Error. — The  failure  of  a  railroad  com- 
pany to  cause  a  bell  to  be  rung  or  a  whistle  to  be  sounded  as  its  en- 
gine approaches  a  street  or  road  crossing  is  evidence  which  tends 
to  prove  negligence  on  the  part  of  the  company.  It  may,  but  does 
not  necessarily,  demand  an  inference  of  negligence.  It  does  not 
establish  negligence  as  a  matter  of  law,  and  it  is  error  for  the  court 
to  instruct  a  jury  that  such  failure  on  the  part  of  the  company  con- 
stitutes negligence,  and  renders  it  liable. 

Error  to  Douglas  county  district  court.     Reversed. 

Lee  S.  Estelle^  James  W.  Orr,  and  B.  P.  Wag-ff-ener^ 
for  plaintiflF  in  error. 

Mahoney  &  Smyth^  for  defendant  in  error. 

Harrison,  J.  Lena  Geist,  a  g-irl  at  the  time  of  the 
commencement  of  this  action,  six  years  of  age,  by  her 
father  and  next  friend,  Anton  Geist,  instituted  this 
action  in  the  district  court  of  Douglas  county  against 

the  defendant  railroad  company  to  recover 
damages  alleged  to  have  accrued  to  her  by 
reason  of  injuries  caused  by  the  negligence  of  the  de- 
fendant company.  It  was  pleaded  that  the  injuries  to 
plaintifiF  were  received  May  3,  1892,  at  a  place  where  a 
line  of  railroad   operated   by  the    defendant  crossed 
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Nicholas  street,  in  the  city  of  Omaha,  and  where  it 
devolved  upon  defendant,  as  a  duty,  to  have  present  a 
fla'>'man,  to  give  persons  about  to  cross  the  track  o?  de- 
fendant warning- or  notice  of  any  approaching  tmjns, 
engines,  or  cfirs.  It  is  stated  in  the  petition  :  "That 
said  injuries  were  caused  wholly  by  neglig'ence  ?  iid 
want  of  care  of  the  defendant,  in  negligently  oinjbt'ng 
to  give  a  signal  of  the  approach  of  said  locomotive  ajLid 
tiiiin  to  said  crossing,  either  by  whistling  or  r^ug^ng 
the  bell,  and  in  neglig'ently  neglecting  to  properly  flag 
said  crossing,  and  to  give  notice  to  said  Lena  Ge^st  of 
the  approach  of  said  train  upon  said  railroad."  There 
is  in  the  petition,  in  anothe  •  portion  than  that  just  quot- 
ed, this  sentence  :  "That  the  ^aid  defendant,  by  iLs  ser- 
vants, agents,  and  employees,  negligently  ran  a  loco- 
motive with  a  train  of  cars  very  rapidly  along  Wry  said 
tracks,  and  to  and  across  said  Nicholas  street  at  said 
crossing-. '•  The  defendant's  answer,  to  the  extent  we 
need  notice  it,  was  as  follows  :  "For  further  answer 
this  defendant  says  that  the  sa^d  plaintiff  ought  not  to 
have  or  mainluin  licr  said  action  against  this  defendant, 
because  it  says  that  the  parents  of  said  Lena  Ge«st  were 
guilty  of  gross  and  criminal  carelessness  in  pcrmittliig 
the  said  Lena  Geist,  a  mere  infant,  to  go  about  unat- 
tended upon  the  public  streets  and  upon  railro-idt-ai^ks 
which  were  being  used  in  operating  engines,  curs,  a.'id 
locomotives  thereon  and  thereover.  That  the  said  par- 
ents of  Lena  Geist,  well  knowing  that  she  wa.s  5n*.-^p- 
able  of  t'jking  care  of  herself,  and  of  the  da^igers  t!iat 
she  incurred  in  crossing  railroad  tracks,  took  no  pre- 
caution whatever  to  protect  her  from  injury  and  ac- 
cidents. That,  if  the  said  parents  of  Lena  Geist  had 
exercised  reasonable  and  ordinary  care  and  diligence  as 
her  jDctrents  and  natural  guardians  and  protectors,  the 
injury  complained  of  would  not  have  occurred;  and  the 
same  was  solely  the  result  of  the  gross  and  criminal 
neglig'ence  and  carelessness  of  the  said  parents  of  sa^'d 
Lena  Geist,''  The  foregoing,  coupled  with  denials  of 
matters  stated  in  the  petition,  were  all  the  defenses  con- 
tained in  the  answer.      There  was  a  reply,  and  of  the 
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issues  joined  the  result  of  a  trial  was  a  verdict  and 
judgment  for  plaintifiF  in  the  sum  of  $8,333.33.  >^  The 
defendant  company  presents  the  cause  here  for  review. 
One  of  the  errors  assigned  is  directed  against  the 
action  of  the  trial  judge  in  giving  paragraph  No.  7  of 
the  instructions  to  the  jury,  which  was  as  follows : 

"You  are  further  instructed  that  under  the 
SI?(S7m/"''*~  statutes  of  this  state  the  defendant  is  requir- 
ed to  have  upon  each  locomotive  engine  upon 
its  tracks  a  bell  and  steam  whistle,  which  bell  must  be 
rung  or  the  steam  whistle  must  be  blown  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the 
railroad  crosses  a  street,  and  be  kept  ringing  or  whist- 
ling until  it  shall  have  crossed  such  street;  but  defend- 
ant is  not  required  to  both  ring  the  bell  and  blow  the 
whistle,  but  must  do  one  or  the  other.  A  failure  to  do 
either,  under  the  statute,  renders  defendant  criminally 
liable,  and  would  be  negligence  on  the  part  of  the  de- 
fendant; and  if  you  find  from  the  evidence,  under  these 
instructions,  that  plaintifiF  was  injured  by  reason  of  the 
defendant  not  ringing  the  engine  bell  or  not  blowing 
the  whistle  as  above  explained,  and  you  further  find 
that  such  neglect  to  ring  the  bell  or  blow  the  whistle 
was  the  proximate  cause  of  the  injury  complained  of, 
and  you  find  that  plaintiff  has  established  by  the  evi- 
dence the  other  material  alleged  facts  in  her  behalf, 
your  verdict  should  be  for  the  plaintiff."  The  evi- 
dence in  the  case  disclosed  that  the  place  from  which 
the  locomotive  and  train  started  was  only  some  60  or  70 
feet  distant  from  the  crossing  where  the  plaintiff  was 
struck  by  the  engine,  and  it  is  urged  that  it  was  wrong 
for  the  court,  in  view  of  such  condition  of  the  facts,  to 
inform  the  jury  that  it  was  the  duty  of  the  defendant 
to  cause  the  bell  of  the  engine  to  be  rung  or  the  whistle 
blown  '  *at  the  distance  of  at  least  eighty  rods  from  the 
place  where  the  railroad  crosses  a  street,  and  be  kept 
ringing  or  whistling  until  it  shall  have  crossed  such 
street,"  without  further  informing  that  body  that  it 
would  have  been  sufficient  in  that  case  if  it  had  been 
shown  that  either  was  done  from  the  time  the  engine 
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started,  60  or  70  feet  distant  from  the  crossing-,  and 
continued  until  the  engine  had  crossed  the  street.  It 
would  have  been  proper  to  tell  the  jury  that  the  bell 
should  have  been  rung  or  the  whistle  blown  from  the 
time  the  ermine  started  with  its  train  until  it  reached 
and  passed  the  crossing  from  a  place  distant  80  rods,  or 
any  shorter  distance  therefrom,  to  agree  with  the  facts 
in  the  particular  case;  and  the  instruction  would  have 
been  better  if  so  framed.  But  we  do  not  feel  warrant- 
ed in  saying  that,  because  it  was  not,  the  jury  was  mis- 
led, and  rendered  a  verdict  for  plaintiflF,  influenced  to 
any  extent  by  the  statement  that  the  bell  must  have 
been  rung  or  the  whistle  blown  at  least  80  rods  from 
the  crossing,  on  the  approach  of  an  engine  to  it,  when, 
according  to  the  existent  facts,  there  were  but  60  or  70 
feet  intervening  between  the  starting  place  of  the  en- 
gine and  the  crossing.  We  do  not  consider  that  there 
was  such  an  error  here  as,  in  itself,  calls  for  a  reversal 
of  the  judgment  for  plaintifiF.  It  is  further  complained 
of  in  this  paragraph  of  the  instructions  that  it  was  error 
for  the  trial  court  to  state  to  the  jury  :  "But  defendant 
is  not  required  to  both  ring  the  bell  and  blow  the  whis- 
tle, but  must  do  one  or  the  other.  A  failure  to  do 
either,  under  the  statute,  renders  defendant  criminally 
liable."  That  this  being  a  civil  action,  without  refer- 
ence to  the  penalty  attached  by  statute  to  the  failure  to 
ring-  the  bell  or  blow  the  whistle  of  the  engine  when 
approaching  the  crossing  of  a  road  or  street,  it  must  be 
said  that  the  information  which  was  conveyed  to  the 
jury  in  the  statement  that  a  failure  to  comply  with  the 
statute  rendered  the  defendant  criminally  liable,  has  no 
possible  application  in  this  case.  It  was  entirely  irrel- 
evant to  the  issues  in  the  case,  and  was  well  calculated 
to  mislead  a  jury,  possibly  to  raise  the  thought  that,  as 
the  failure  of  the  defendant  in  the  particulars  in  ques- 
tion made  it  criminally  liable,  it  would  not  be  amiss  to 
assess  heavier  damages  against  it  than  in  a  case  where 
no  criminal  liability  accrued.  A  jury  mig*ht  well  con- 
clude that  such  a  sfeitement  had  some  significance,  and  be 
entitled  to  consideration  and  weight  in  its  deliberations 
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on  the  issues  involved  and  submitted  fro  in  the  mere 
fact  that  the  judge,  on  whom  the  jury  knew  it  was  to 
depead  for  its  information  in  respect  to  the  rules  of  law^ 
applicuble  to  the  issues  and  evidence,  embodied  such  a 
statement  in  the  charg-e,  and  hence  grave  it  the  force 
and  application  to  which  it  seemed  entitled.  It  is  urged 
by  counsel  for  plaintiff  that  there  was  no  prejudicial 
error  in  this  portion  of  the  instructions,  and,  if  any,  it 
was  cured  by  giving*  the  tenth  paiTLgraph  of  the  charge, 
in  which  the  jury  were  told,  after  an  enumeration  of  ele- 
ments of  damages  to  be  considered,  that  the  plaintiff 
was  entitled  to  such  an  amount  as,  in  the  judgment  of 
the  jury,  **under  all  the  facts  disclosed  by  the  tesii- 
mony,  you  think  will  fairly  compensate  her  for  ibe  in- 
jury." It  may  be  said  that  this  confined  the  damages 
to  compensation,  but  it  is  a  very  general  sluLemenL,  and 
not  sufficient  to  overcome  the  error  committed  in  the 
former  instruction. 

In  support  of  the  argument  that  it  was  wrong  for  the 
trial  court  to  inform  the  jury  that  defendant  became 
criminally  liable  if  it  failed  to  observe  the  statutovy  re- 
quirements in  regard  to  ringing  the  bell  and  blowing 
the  whistle,  our  attention  is  directed  bv  counsel  to  the 
opinion  in  the  case  of  Railway  Co.  v.  Rassmussen,  35 
Neb.  810,  41  N.  W.  778,  in  which  it  is  asserted  this 
court  approved  two  instructions,  in  each  of  which  the 
trial  court  quoted  the  section  of  the  shttulcs  in  which 
the  requirements  are  made.     The  section  is  104 of  chap- 

ter  16  of  Compiled  Stdtutcs,  and  reads  as 
4tTY  ifTuai.  f^jlows  :  "A  bell  of  at  least  thirty  pounds 
weight  or  a  stca,m  whistle  shall  be  pbced  on  each  loco- 
motive eng'ine,  and  shall  be  rung  or  whisJcdat  the  dis- 
tance of  at  least  eighty  rods  from  the  place  v/here  the 
said  railroad  shall  cross  any  other  road  or  street,  and 
be  kept  ringing  or  whistling  until  it  shaU  have  crossed 
said  road  or  street,  under  a  penalty  oc  iii  ty  dollars  for 
every  ncg'lect,  to  be  paid  by  the  corporation  own'ug  tbe 
i-ailroad,  one  half  thereof  to  go  to  the  inCo/mer.  a,ndthe 
other  hall  to  this  state,  and  also  be  liable  for  all  dam- 
ages which  shall  be  sustained  by  any  person  by  reason 
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of  such  neglect."  In  the  opinion  cited  there  is  the  fol- 
lowing in  regard  to  the  two  instructions  :  '  *In  two  other 
instructions  the  court  quoted  section  104  of  chapter  16 
of  the  Compiled  Statutes,  which  requires  the  ringing 
of  the  bell  and  sounding  of  the  whistle  before  reaching 
public  crossings,  and  instructed  the  jury  that  a  failure 
to  comply  with  the  requirements  of  this  statute  was  a 
matter  properly  to  be  considered  by  the  jury  in  deter- 
mining whether  defendant  was  guilty  of  negligence  in 
killing  the  cow.  It  is  said  that  the  bell  was  rung,  and 
that  the  cow  was  not  killed  upon  the  crossing.  Upon 
the  subject  of  the  ringing  of  the  bell,  and  as  to  the 
exact  location  at  which  the  cow  was  killed,  the  cause 
was  submitted  to  the  jury  upon  conflicting  testimony, 
some  witnesses  testifying  that  the  cow  was  struck  at 
the  crossing,  and  others  that  she  was  feeding  by  the 
track  near  the  crossing.  The  engineer  in  charge  of 
the  train  testified  that  the  bell  was  rung  continuously, 
while  others,  who  were  near  by,  testified  that  it  was 
not.  The  cause  was  submitted  to  the  jury  upon  these 
two  theories,  and  the  instruction  complained  of  was  not 
erroneous."  It  is  evident  that  no  complaint  had  been 
made  of  quoting  that  part  of  the  section  affixing  a  pen- 
alty for  the  failure  to  fulfill  the  exactions  of  the  section. 
It  was  not  under  consideration,  was  not  referred  to  or 
passed  upon  by  the  court.  The  instructions  were  ap- 
proved as  properly  submitting  the  two  mooted  questions 
to  the  jury.  Whether  error  or  not  to  quote  the  portion 
of  the  section  in  relation  to  a  penalty  in  an  instruction 
to  a  jury  in  a  civil  case,  we  need  not  now  discuss  or  de- 
cide. To  tell  the  jury,  as  was  done  in  this  case,  that 
it  rendered  the  defendant  * 'criminally  liable,"  as  de- 
scriptive of  what  consequences  would  attach 
to  omissions  to  do  as  was  required  by  law,  uS^ftwr."**™*' 
gave  it  greater  import  or  moment  than  would 
the  incorporation  of  the  words  of  the  section  in  the  in- 
struction, for  the  like  purpose. 

It  is  further  objected  to  paragraph  7  that  by  it  the 
failure  to  comply  with  the  statutory  requirements  was 
made  negligence  as  a  matter  of  law,  determined  so  by 
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the  trial  court;  that  it  was,  at  most,  but  evidence  of 
negligence,  and  hence  the  trial  court  erred  in  treating 
it  in  the  instruction  as  negligence  as  a  matter  of  law. 
In  the  decision  in  the  case  of  Railroad  Co.  v.  Metcalf , 
44  Neb.  848,  63  N.  W.  51,  wherein  the  same  question 
was  discussed  on  objection  to  an  instruction  that  it  had 
the  weakness  alleged  against  this  one,  it  was  announc- 
ed by  this  court  that  in  such  a  case  it  was  erroneous 
to  instruct  the  jury  that  the  railroad  company  was  lia- 
ble if  it  failed  to  give  the  signal  required  by  statute, 
provided  the  injury  was  caused  in  consequence  of  such 
omission.  See,  also,  Railroad  Co.  v.  Talbot,  48  Neb. 
627,  67  N.  W.  599;  Railroad  Co.  v.  Rogers,  48  Neb. 
653,  67  N.  W.  602. 

We  are  very  earnestly  urged  to  re-examine  the  ques- 
tion in  this  case,  and  reverse  the  rule  established  in 
what  we  will  designate,  for  convenience,  the  Metcalf 
Case ;  and  some  quite  forcible  arguments  in  support  of 
a  contrary  doctrine  are  presented  in  the  briefs  filed  in 
the  case,  and  also  in  those  filed  in  other  cases  now  pend- 
ing, and  in  which  a  similar  question  arises  for  consid- 
eration. We  have  carefully  considered  the  cases  which 
were  cited  by  Commissioner  Irvine  in  the  Metcalf  Case, 
and  from  an  investigation  of  which  a  conclusion  was 
reached  that  the  doctrine  stated  in  the  Metcalf  Case  had 
been  forecast  in  prior  decisions  of  this  court,  in  cases 
where  the  same  or  a  kindred  principle  was  more  or  less 
directly  involved  and  considered.  We  have  been  fur- 
nished with  no  arguments  sufficiently  convincing  to 
cause  us  to  change  our  views  on  this  point  as  embodied 
in  the  opinion  to  which  we  have  referred,  and  hence 
must  again  signify  our  approval  of  the  reasoning  in 
that  case. 

In  the  absence  of  any  statutory  provisions  on  the 
subject,  it  is  the  duty  of  the  railway  company,  in  ap- 
proaching with  its  train  the  crossing  of  a 
fInw-Emr.**""  highway,  to  use  ordinary  care  to  avoid  a  col- 
lision with  or  injury  to  persons  on  the  high- 
way, to  provide  the  means  and  to  give  suitable  warnings 
of  the  approach  of  the  train.     4  Am.  &  Eng.  EJnc.  Law, 
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910.  By  statutes  in  some  states  certain  precautions 
have  been  made  necessary  to  be  observed  on  the  near- 
ing-  of  a  train  to  a  crossing-,  and  an  absolute  liability 
placed  upon  the  company  for  a  failure  of  the  observance 
of  the  requirements  of  the  statute.  See  Code  Tenn. 
1884,  §§  1298,  1300.  In  other  states  the  enactments  are 
not  so  stringent,  and  of  the  latter  is  our  own  state.  We 
have  hereinbefore  quoted  it.  As  we  view  it,  the  leg-is- 
lature  selected  the  bell  and  whistle  as  the  best  means, 
and  the  ringing*  of  one  and  blowing*  of  the  other  the 
best  manner  of  g-iving*  notice  of  the  coming"  of  an  engine 
and  train  to  the  crossing  of  a  street  or  highway.  This 
may  be  said  to  be  but  the  expression  of  what  the  law- 
makers afforded  as,  in  their  judgment,  the  best  method 
of  effecting  the  purpose  sought,  the  performance  of 
some,  at  least,  of  the  duties  of  a  railway  company  to  ob- 
serve ordinary  care  in  the  running  of  its  trains.  To 
this  was  added  the  liability  to  accrue  for  a  failure  to 
perform  any  duty  which  arises  on  the  part  of  any  per- 
son or  corporation  when  in  a  situation  or  under  condi- 
tions where  the  exercise  of  ordinary  care  is  required. 
The  section  does  not  change  the  existing  rules  of  evi- 
dence in  regard  to  the  establishment  of  any  of  the  ele- 
ments or  constituents  of  the  act  or  acts  referred  to  in  it, 
by  making  any  greater  or  lessef  amount  of  evidence 
necessary  to  the  proof,  or  attach  more  or  less  weight  to 
the  proof  of  any  of  the  facts ;  and  it  follows  that  any 
and  all  the  facts  proved,  including  that  of  failure  to 
comply  with  the  prescription  of  the  statute,  are  but  evi- 
dential of  negligence,  whether  there  is  negligence  not 
being  established  as  a  matter  of  l^w  for  the  court  to  de- 
termine, but  whether  existent,  in  view  of  the  facts  and 
circumstances  of  the  case,  as  a  matter  of  fact ;  the  an- 
swer to  be  given  by  the  jury.  The  section  does  not 
mean :  '  'If  you  have  performed  what  is  herein  com- 
manded, you  have  exercised  ordinary  care,  and  all  that 
is  required,  and  will  be  relieved  from  liability;"  nor 
does  it  mean  that,  "If  you  have  not  performed  or  com- 
plied with  the  exactions,  you  have  been  guilty  of  negL- 
gence  as  a  matter  of  law. ' '     But  its  fair  meaning,  and 
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under  the  doctrines  adopted  and  now  approved  by  this 
court,  is:  **Your  failure  to  comply  with  the  require- 
ments hereof  shall  furnish  evidence  from  which  a  jury 
may  infer  your  negligence." 

There  are  other  and  further  assignments  of  error, 
but  we  do  not  deem  their  discussion  essential  at  the 
present  time.  It  follows  from  what  we  have  hereinbe- 
fore expressed  that  the  judgment  be  reversed,  and  the 
cause  remanded.     Reversed  and  remanded. 

NoRVAly,  J.  I  concur  in  the  conclusion  reached,  but 
do  not  agree  to  all  the  reasons  given  in  the  above  opinion 
for  the  reversal  of  the  judgment  of  the  trial  court. 

NOTE. 

Failure  to  Give  Signals. — As  to  whether  failure  to  give  sig'nals  at 
crossing's  is  negligence  per  se.  See  23  Amer.  Sl  Eng.  R.  Gas.  249 ; 
25  Amer.  &  Engr*  R.  Gas.  349 ;  49  Amer.  &  Eng.  R.  Gas.  473 ;  3  Rap. 
&  Mack's  Dig-.  510 ;  4  Amer.  &  Eng.  Ency.  of  Law  921. 


Strother 

V. 

South  Carolina  <&  G.  R.  Co. 

(Supreme  Court  of  South  Carolina  y  July  2g,  i8g6,) 

Statutory  Signals — Negligence. — When  a  railway  company  vio- 
lates the  requirements  of  a  statute  as  to  ringing  the  bell  or  sound- 
ing the  whistle  of  its  locomotive  at  a  crossing,  such  violation  is 
neglig'ence  per  se,  and  where  a  person  is  killed  by  its  locomotive 
while  crossing  a  hig-hway,  street  or  traveled  place,  it  will  be  pre- 
sumed that  such  neg'ligence  caused  the  death. 

Statutory  Signals — Liability  of  Railway  Company  —  Proximate 
Cause. — where  a  railway  company  fails  to  give  statutory  signals 
at  a  crossing*,  its  liability  for  a  death  resulting  therefrom  is  not  de- 
pendent upon  the  plaintiff  showing  that  the  failure  to  g-ive  the  sig'- 
nals was  the  proximate  cause  of  the  death,  as  by  statute  it  is 
equally  liable  if  such  failure  contributed  to  the  death. 

Contributory  Negligence — Question  for  Jury. — It  is  for  the  jury  to 
determine  whether  a  person  killed  at  a  railway  crossing,  was,  at 
the  time  of  the  collision,  guilty  of  g'ross  or  wilful  neglig'ence,  and 
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whether  such  neg'lig-ence  contributed  to  the  injury,  where  one 
g-uilty  of  such  ne^ltg^ence  is  prohibited  by  statute  from  recovery 
therefor. 

AcHon  for  Injuries — Damages. — Where  by  statute  it  is  provided 
that  in  evcx'y  action  for  injuries  causing  death,  the  jury  may  g"ive 
such  da  Jiii^es  as  vhey  may  think  proportionate  to  the  injiii*y  resi.lt- 
ing"  from  &i«ch  death  to  tiie  parties,  respectively,  for  whom  and  for 
whose  benefit  such  action  sh7.ll  be  bi'oiig-liL,  the  dam»§-es  a-.'e  not 
CO  CI  fined  to  the  deprivation  of  some  local  claim  susceptible  of  meas- 
urcmeat  by  a  pecuniary  standard. 

Accident  at  Crossing — Liability  of  Railway  Company. — Where  a 
railway  company  fails  to  give  the  statutory  signals  at  a  crossing, 
and  such  failure  caused  or  contributed  toward  the  death  of  a  x>erson 
at  the  crossing,  the  railway  company  is  liable,  unless  the  jury  find 
that  the  person  killed  was  guilty  of  gross  or  wilful  negligence  con- 
tributing to  his  death. 

Public  Road — Prescriptive  Right. — When  the  public  generally  has 
used  a  road  for  twenty  years  without  protest  on  the  part  of  the 
owner  of  the  land,  the  public  has  a  prescriptive  right  to  such  road 
and  it  is  a  public  road. 

Appeal  from  Richland  county  common  pleas  circuit 
court.     Affirmed. 

Moore  &  Thomson  and  J.  W,  Barnwell^  for  appel- 
lant. 
Joseph  W.  Muller^  for  respondent. 

Gary,  J.  This  was  an  action  for  damages  by  Hester 
Strother,  as  administratrix  of  the  estate  01  her  deceased 
husband,  Robert  Strother,  for  the  alleged  negligent 
killing  of  said  Robert  Strother  by  the  defendant,  on 
the  29th  day  of  July,  1895,  while  he  was  cuisuk*. 
crossing  its  track  at  a  place  which,  it  is  al- 
leged, was  a  public  road  or  traveled  place.  The  third 
paragraph  of  the  complaint  is  as  follows  :  *  *  (3)  That 
on  the  29th  day  of  July,  1895,  the  intestate,  Robert 
Strother,  in  the  pursuit  of  his  business,  was  crossing 
the  track  of  the  defendant  company  at  a  place  on  said 
track  which  was  a  traveled  place,  to  wit,  the  road  lead- 
ing from  the  Garner's  Perry  road  to  the  BluflF  road, 
known  as  *  Yates'  Crossing,'  in  Richland  county,  used 
in  common  by  the  public,  and  which  the  public  had  a 
right  to  use,  when  the  defendant  carelessly,  unexpect- 
edly, and  without  proper  warning  and  due  reasonable 
precaution,  and  without  giving  the  signal  required  by 
section  1685  of  the  General  Statutes  of  South  Carolina, 
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and  without  ring-ing-  its  bell  or  sounding  its  whistle, 
caused  one  of  its  locomotives,  which  was  drawing-  a 
train  of  cars,  to  rapidly  approach  the  said  intestate, 
Robert  Strother,  and  struck  him,  and  so  injured  him 
that  death  ensued  therefrom  a  few  hours  thereafter." 
The  defendant,  in  its  answer  to  the  complaint,  denied 
each  and  every  allegation  thereof,  and  set  up  the  de- 
fense of  gross  negligence  on  the  part  of  plaintiff's  in- 
testate. At  the  close  of  plaintiff's  testimony,  the 
defendant  made  a  motion  for  a  nonsuit,  on  the  foUow^- 
ing  grounds:  *'(1)  That  the  plaintiff  had  failed  to 
produce  any  evidence  going  to  show  that  the  road  in 
question  was  such  a  'traveled  place,'  as  contemplated 
by  the  statute ;  and  (2)  that  the  plaintiff  had  failed  to 
adduce  any  evidence  going  to  show  that  the  accident 
w^as  caused  by  the  negligence  of  the  company."  The 
motion  was  refused,  and  testimony  was  then  introduced 
by  the  defendant.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  S5,000.  The  defendant  made 
a  motion  for  a  new  trial  on  the  ground,  inter  alia^  that 
the  verdict  was  excessive.  The  presiding  judge  signed 
an  order  granting  the  motion,  unless  the  plaintiff  would 
remit  on  the  record  all  over  and  above  the  sum  of 
$2,500.  The  plaintiff  did  so  remit,  and  judgment  for 
$2,500  was  duly  entered  up  against  the  defefadant. 

The  defendant  appealed  upon  exceptions,  the  first  of 
which  is  as  follows  :  "Because  his  honor,  the  presid- 
ing judge,  should  have  granted  the  nonsuit  asked  for 
by  the  defendant  at  the  close  of  plaintiff's  testimony, 
and  it  was  error  of  law  in  him  not  to  have  done  so." 

The  following  testimony  was  introduced,  relative  to 
the  first  ground  hereinbefore  mentioned,  upon  which 
the  motion  was  made  for  a  nonsuit :  Mrs.  M.  A.  Yates : 
"I  have  been  living  here  since  1870.  This  road  has 
been  open  ever  since  I  have  been  here.  It  is  a  mill 
road,  and  has  been  used  by  the  public  ever  since  I  have 
been  here."  Henry  Yates:  *'Q.  In  regard  to  that 
road,  how  long  have  you  been  living  down  there?  A. 
Eighteen  or  twenty  years.  Q.  How  long  has  that 
road  been  open  ?    A.  Ever  since  I  have  been  there. 
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Q.  Is  that  a  private  or  a  public  road?  A.  I  would 
consider  it  a  public  road.  It  is  the  road  to  the  mill, 
the  road  to  the  church  and  the  schoolhouse.  It  is  the 
outlet  from  the  Bluff  road  to  the  McCord's  Perry  road ; 
the  'Mill  Creek  Road,'  they  call  it.  Q.  What  is  that 
mill ?  A.  The  Padgett  Mill ;  the  ' Mill  Creek'  is  the 
name  of  the  creek.  Q.  State  to  the  court  and  jury,  is 
there  any  one  who  has  the  right  to  stop  that  road  up  ? 
A.  I  think  not ;  we  have  not.  Q.  And  it  has  been  a 
public  road  ?  A.  Tobacco  wagons,  and  everybody 
that  travels,  travels  through  there.  Q.  And  the  circus 
sometimes  ?  A.  Yes ;  I  suppose  so.  We  can't  stop 
anybody."  Cross-examinations:  John  Yates:  *'Q. 
Who  owns  the  land  by  Yates'  crossing?  A.  My 
mother.  Q.  What  is  the  extent  of  that  plantation  ?  A. 
I  think  three  hundred  and  some  odd  acres  in  it.  Q. 
About  a  year  ago,  did  you  run  a  fence  across  this  road, 
turning  it  a  little  out  of  its  regular  course,  fifty  jrards  ? 
A.  No,  sir ;  just  the  least  bit ;  put  the  fence  out  the 
least  bit ;  did  not  interrupt  the  road  at  all.  Q.  How 
far  would  you  say  the  road  was  turned  out  of  its  old 
course  ?  What  is  the  greatest  distance  that  it  departs 
from  this  old  course  at  present  ?  A.  It  did  not  inter- 
fere with  the  road  whatever.  Q.  It  was  turned  from 
its  old  course  about  fifty  yards  ?  A.  No,  sir  ;  not  that 
far.  I  do  not  think  more  than  three  or  four  feet ;  not 
much  more  than  that.  I  helped  to  put  it  up.  Q. 
When  was  this  done?  About  a  year  ago?  A.  Yes, 
sir  ;  this  fall,  but  we  did  not  stop  the  road  up,  though. 
p.  You  call  that  the  *  Mill  Road '  ?  A.  Yes,  sir  ;  that 
is  the  nearest  way  to  Padgett's  Mill  for  the  people  liv- 
ing in  the  swamp  through  there.  Q.  You  have  per- 
mitted people  to  pass  through  there  without  objection  ? 
A.  Yes,  sir  ;  couldn't  help  ourselves.  Didn't  like  the 
road  being  right  there  in  front  of  the  house.  Q.  Does 
the  county  work  the  road?  A.  No,  sir.  Q.  It  isn't 
claimed  as  a  public  highway?  A.  It  isn't  worked  by 
the  county,  but  considered  a  public  highway.  Q. 
What  is  this  road  used  principally  for  ?  A.  Every- 
thing.    Q.  Used  largely  for  going  to  Padgett's  Mill  ? 

5  (N.  s.)  A.  &  K.  R.  Cas.— 26 
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A.  Padgett's  Mill.  Tobacco  wagons  cross  it,  and 
people  travel  from  the  BlufiF  road,  and  people  out  of  the 
swamp  go  after  lumber  when  a  freshet  makes  it  im- 
passable. They  come  through  there,  and  come  to 
Columbia.  Q.  The  road  is  pretty  faint  at  certain 
points  between  your  house  and  the  Bluff  road  ?  A.  I 
am  telling  you  the  reason  why.  Last  fall  a  tremendous 
storm  blew  down  trees  on  the  main  road,  and,  rather 
than  cut  the  trees  out,  every  man  would  suppose  the 
next  man  that  came  along  would  cut  them,  and  nobody 
*cut  them.  Q.  So  indistinct,  it  is  hard  to  find?  A. 
No,  sir  ;  you  can  find  it.  Q.  How  long  have  you  been 
living  there  ?  A.  We  moved  there  in  1870.  I  have 
not  resided  there  all  the  time.  Some  years  I  have  been 
away  from  there.  Q.  Have  any  members  of  your 
family?  A.  They  have  ;  mother  has  owned  the  place 
since  1870.  I  was  never  off  the  place  more  than  two 
or  three  years  at  a  time.  Q.  What  road  is  this  that 
crosses  there  ?  A.I  live  halfway  between  the  Gar- 
ner's Ferry  road  and  Bluff  road.  Some  people  call  it 
the  *  Mill  Creek  Road,'  but  the  right  name  is  the  'Gar- 
ner's Ferrv  Road.'  The  Bluff  road,  leads  to  the 
swamp.  The  Garner's  Ferry  goes  through  under  the 
tin  bridge  out  here.  It  is  used  for  mill  purposes,  and 
going  to  church,  by  both  whites  and  blacks — ^two 
churches,  white  and  colored  church,  on  the  Mill  Creek 
road — ^and  is  used  by  the  swampers  during  the  freshets. 
For  instance,  if  there's  a  freshet,  and  the  Mill  creek 
gets  so  high  they  cannot  cross,  they  come  to  the  rail- 
road, come  down  a  private  road  that  I  made,  side  of 
South  Carolina  road,  and  come  to  this  road,  into  this 
road,  to  the  Garner's  Ferry  road,  and  come  to  Colum- 
bia. Tobacconists,  sewing  machinists,  and  even  a  cir- 
cus, I  have  seen  going  through  there.  Q.  How  long 
has  the  road  been  open  ?  A.  I  say  since  1870  ;  that  is 
as  far  as  I  can  say.  Q.  Don't  that  road  lead  to  Padg- 
ett's Mill  ?  A.  Yes,  sir.  Q.  Could  any  of  the  neigh- 
bors shut  that  road  up  ?  Suppose  you  wanted  to  shut 
it  up,  could  you  do  it  ?  A.  No,  sir  ;  I  don't  think  I 
could  ;  that  was  tested.     Q.  It  has  been  open  for  the 
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last  twenty-five  years  ?  A.  Yes,  sir ;  to  my  knowl- 
edge, I  say  since  1870.  Q.  Used  in  common  by  the 
public?  A.  Yes,  sir."  Ned  Denley :  **Q.  Where 
do  you  live  ?  A.  I  live  on  Mr.  Jimmie  Hopkins'  place. 
Q.  Do  you  know  the  road  that  leads  from  the  BlufiF 
road  to  the  Garner's  Ferry  road  ?  A.  Yes,  sir.  Q. 
How  old  are  you  ?  A.  Sixty-four.  Q.  How  long-  has 
this  road  been  open  ?  A.  Ever  since  I  can  recollect. 
I  remember  the  road  when  I  was  about  fifteen  years 
old.  I  been  traveling*  it  backward  and  forward.  Q. 
Where  does  the  road  lead  from  ?  A.  From  the  Gar- 
ner's Ferry  road,  just  above  Padg-ett's  Mill,  and  leads 
out  to  the  BluflF  road,  leads  into  the  Bluff  road.  Q. 
Who  uses  that  road  ?  A.  Everybody  and  anybody 
who  have  a  call  there."  We  cannot  say,  after  reading" 
the  foreg-oing-  testimony,  that  there  was  not  some  evi- 
dence to  be  submitted  to  the  jury  that  this  was  a  much- 
traveled  place,  as  is  contemplated  by  the  statute. 

We  will  next  consider  the  second  g-round  upon  which 
the  defendant  based  its  motion  for  a  nonsuit.  The 
failure  on  the  part  of  the  defendant's  ser- 
vants to  ring-  .the  bell  or  sound  the  whistle  i^'iJIS"''^" 
in  the  manner  provided  bv  statute  was  negli- 
g-ence  j>er  se.  When  the  defendant  violates  the  require- 
ments of  the  statute  as  to  ringing-  the  bell  or  sounding- 
the  whistle,  and  a  person  is  injured  by  its  locomotive, 
while  crossing  a  highway,  street,  or  travelled  place,  it 
will  be  presumed  that  such  negligence  caused  the  in- 
jury, unless  the  testimony  shows  that  the  injury  was 
caused  in  some  other  manner,  which  was  not  done  in 
this  case.     The  first  exception  is,  therefore,  overruled. 

The  second  exception  is  as  follows:  "(2)  Because  his 
honor  erred  in  refusing  the  request  of  the  defendant  to 
charge  that  the  plaintiflF  must  not  only  satisfy 
you  by  the  preponderance  of  the  evidence  pJlSiUL'cMM!" 
that  there  was  a  failure  to  give  the  statutory 
signals,  but  must  go  further,  and  show  that  such  fail- 
ure was  the  proximate  cause  of  the  accident.  In  order 
to  prove  that  the  failure  to  give  the  signals  w^as  the 
proximate  cause  of  the  accident,  the  plaintiff  must  show 
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that  the  plaintiff's  intestate  was  not  aware  of  the  train's 
approach  in  time  to  have  avoided  the  collision,  for  the 
only  object  of  a  signal  is  to  give  such  notice.  Unless, 
therefore,  the  preponderam:e  of  the  evidence  satisfies 
you  that  the  deceased  did  not  know  of  the  train's  ap- 
proach in  time  to  have  avoided  the  accident,  you  must 
find  for  the  defendant."  An  exception  erroneous  in 
part  will  not  be  sustained,  although  some  of  the  propo- 
sitions of  law  herein  stated  are  sound.  The  request  to 
charge  which  is  set  out  in  the  said  exception  is  errone- 
ous in  respect  to  the  proximate  cause  of  the  accident. 
This  question  is  disposed  of  by  the-  case  of  Wragge  r. 
Railroad  Co.  (which  has  been  decided  recently  by  this 
court),  25  S.  %.  76.  This  exception  is  also  overruled. 
The  third  exception  is  as  follows:  *'(3)  Because  his 
honor  erred  in  refusing  the  request  of  the  defendant  to 

charge  that,  if  the  evidence  shows  that  Rob- 
renM-V^M"  ert  Strother  heard  or  saw  the  train  by  which 
•''■'*'•  he  was  killed,  in  time  to  have  avoided  the 

accident,  you  must  find  for  the  railroad  company." 
The  court  said  :  *'!  cannot  charge  it  as  requested.  I 
charge  you,  if  you  so  find,  and  you  conclude  that  it  was 
gross  negligence  on  his  part,  then  he  cannot  recover. 
In  other  words,  you  are  to  take  into  consideration  what 
opportunities  Robert  Strother  had  at  the  time  he  ap- 
proached that  railroad  track,  if  he  approached  it,  to  dis- 
cover whether  the  train  was  approaching  or  not.  Then 
you  are  to  determine  whether  or  not,  if  you  conclude  that 
he  heard  it,  whether  or  not  it  was  such  'a  reckless  act, 
indifferent  to  his  interests,  as  would  amount  to  gross 
negligence.  If  you  so  conclude,  I  charge  you  that  the 
plaintiff  cannot  recover  under  the  circumstances,  be- 
cause, as  I  charged  you,  as  I  intimated  to  you  at  the 
outset,  if  you  have  your  eyes,  and  go  walk  into  obvious 
danger,  and  you  get  hurt,  there  is  no  law  that  will  give 
you  a  remedy  for  it.  I  mean  now,  if  you  have  e3^es  to 
see,  and  so  on,  and  go  willfully  into  obvious,  patent 
danger,  then  there  is  no  law  which  will  give  you  reme- 
dy because  of  the  effects  of  it."  This  request  was  er- 
roneous, because  it  would  have  taken  from  the  jury  the 
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question  whether  the  plaintiff,  in  the  language  of  sec- 
tion 1692  of  the  Revised  Statutes,  **was,  at  the  time  of 
the  collision,  guilty  of  gross  or  willful  negligence,'* 
and  whether  *'such  gross  or  willful  negligence  con- 
tributed to  the  injury. ' '  Hankinson  v.  Railroad  Co, ,  41 
S.  C.  19,  19  S.  E.  206. 

The  fourth  exception  is  as  follows:  **(4)  Because  his 
honor  erred  in  refusing  the  request  of  the  defendant  to 
charge  that  the  measure  of  damages  in  stat- 
utory actions  for  injuries  causing  death  isjjjlj^^^^^'''*^ 
compensation  for  the  pecuniary  loss  to  the 
survivors  from  the  death  of  the  deceased."  The  pre- 
siding judge  said:  **Now,  I  have  been  requested  to 
charge  you  as  to  the  measure  of  damages.  What  does 
the  statute  say  ?  The  statute  says,  if  the  party  shows 
that  he  is  entitled  to  recover  judgment,  what  will  the 
jury  give?  It  says,  such  damages  as  they  really  think 
proportionate  to  the  injury  resulting  from  such  death 
to  the  party  for  whom  or  whose  benefit  such  action 
shall  be  brought.  What  injury  she  and  her  children 
have  sustained  you  will  have  to  give,  if  the  plaintiff  is 
entitled  to  recover  at  all.  You  are  to  be  guided  by  the 
evidence.  You  cannot  go  outside  of  the  evidence.  You 
will  not  permit  your  judgment  to  be  influenced.  You 
cannot  allow  matters  of  sympathy  or  anything  of  that 
kind."  The  words  of  the  statute  (Rev.  St.  §  2316)  are 
as  follows:  *'In  every  such  action  the  jury  may  give 
such  damages  as  they  may  think  proportioned  to  the 
injury,  resulting  from  such  death,  to  the  parties,  re- 
spectively, for  whom  and  for  whose  benefit  such  action 
shall  be  brought."  In  the  case  of  Eetrie  v.  Railroad, 
29  S.  C.  303,  7  S.  E.  515,  Mr.  Chief  Justice  McIver 
says:  * 'Again,  it  will  be  noticed  that  our  statute,  un- 
like many  others  of  a  similar  character,  does  not  speak 
of  a  pecuniary  loss  or  injury,  which  might  possibly 
tend  to  show  the  injury  for  which  damages  are  allowed 
was  confined  to  the  deprivation  of  some  legal  claim  sus- 
ceptible of  measurement  by  a  pecuniary  standard,  but 
its  language  is  much  broader,  and  gives  to  the  jury  the 
right  to  award  such  damages  as  they  think  proportion- 
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ate  to  the  injury  resulting  from  such  death;  and,  as  it 
is  quite  certain  that  the  beneficiaries  of  the  action  may 
sustain  injury  by  the  death  of  a  relative  over  and  above 
the  loss  of  any  legal  claim  which  they  may  have  upon 
such  relative,  it  follows  that  the  view  contended  for 
cannot  be  sustained."  The  request  to  charge  is  incon- 
sistent with  this  ruling,  and  the  fourth  exception  is 
also  overruled. 

The  fifth  exception  is  as  follows  :    **(5)  Because  his 
honor  erred  in  charging  the  jury  to  the  effect  that,  if 

they  found  that  the  plaintiff's  intestate  saw 
fS-^ubm^JV  ^^  heard  the  train  by  which  he  was  killed 
saliway  Company,    in  time  to  have  avoided  the  accident,  such 

finding  would  not  be  sufficient  to  entitle  de- 
fendant to  a  verdict;  but  that,  before  they  could  find 
for  the  defendant,  they  must  conclude  that  there  was 
gross  negligence  on  the  part  of  plaintiff's  intestate." 
In  connection  with  this  request,  his  honor  says  :  '*I 
have  been  requested  to  charge  you :  If  the  jury  find 
that  the  deceased,  Robert  Strother,  was  injured  at  the 
place  so  described  because  of  the  neglect  to  give  said 
signals,  and  such  neglect  contributed  to  his  death,  then 
the  defendant  is  responsible  for  his  death,  unless  the 
jury  further  find  that  the  deceased  was  guilty  of  gross 
or  willful  negligence.  I  so  charge  you,  as  I  understand 
the  supreme  court  of  this  state  has  already  passed  upon 
that  point."  Section  1692  of  the  Revised  Statutes  is 
as  follows :  "If  a  person  is  injured  in  his  person  or 
property,  by  a  collision  with  the  engines  or  cars  of  a 
railroad  corporation,  at  a  crossing,  and  it  appears  that 
the  corporation  neglected  to  give  the  signals  required 
by  this  article,  and  that  such  negligence  contributed  to 
the  injury,  the  corporation  shall  be  liable  for  all  dam- 
ages caused  by  the  collision,  *  *  *  unless  it  is 
shown  that  in  addition  to  a  mere  want  of  ordinary  care, 
the  person  injured  or  the  person  having  charge  of  his 
person  or  property  was,  at  the  time  of  the  collision, 
guilty  of  gross  or  willful  negligence,  or  was  acting  in 
the  violation  of  the  law,  and  that  such  gross  or  willful 
negligence  or  unlawful  act  contributed  to  the  injury." 
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His  honor's   charge  was    in    harmony  with   the   pro- 
visions of  this  statute. 

The  sixth  and  seventh  exceptions  are  as  follows : 
**(6)  Because  his  honor  erred  in  charging",  as  requested 
by  the  plaintiflF,  that  *twenty  years'  use  of  a  road  [trav- 
eled pl2Lce]  by  the  public  gives  to  the  public  the  right 
to  travel  over  same.'  (7)  Because  his  honor  erred  in 
charging  the  jury  as  follows  :  'Now,  if  you 
allow  a  person  to,  or  if  you  open  a  road  KSiJuJlfiifkt, 
through  your  land,  leading  from  one  public 
road  to  another,  and  you  and  those  through  whom  you 
claim,  or  you  alone,  allow  the  public  to  use  that,  with- 
out any  protest  on  your  part,  without  exercising  any 
right  to  stop  it,  for  twenty  years,  then  there  is  a  pre- 
scriptive right  upon  the  part  of  the  public,  by  such 
long  indulgence  upon  the  mrt  of  the  owners  of  the  land 
and  the  public  use  of  it.  They  have  acquired  the  right 
to  use  it,  and  you  can't  stop  them.  If  you  do,  you  will 
violate  the  law.  So  that  is  the  test  to  which  I  direct 
your  attention.'  His  honor  says:  *I  have  been  requested 
to  charge  you:  *'By  the  term  'traveled  place,'  as  used 
by  the  statute,  is  meant  a  way  along  which  persons  are 
not  only  accustomed,  but  have  a  right,  to  travel.  And 
twenty  years'  use  of  a  road  by  the  public  gives  the  pub- 
lic the  right  to  travel  over  the  same.'.'  I  so  charge  you, 
gentlemen.  Now,  it  is  alleged  in  this  complaint  that 
this  was  known  as  "Yates'  Crossing";  that  it  was  used 
in  common  by  the  public,  and  which  the  public  had  a 
right  to  use,  at  the  time  it  is  alleged  that  this  person 
was  killed.  It  was  a  road  leading,  as  alleged  by  the 
plaintiflF,  from  Garner's  Perry  road  to  BluflF  road. 
Now,  gentlemen,  I  have  admitted  testimonj'^  before  you 
here;  and  if  you  believe  that  this  road. was  not  a  public 
road,  that  it  is  not  dedicated  to  the  public,  then  this 
statute  does  not  apply.  It  would  not  be  necessary  at 
such  a  place  to  ring  the  bell  or  give  the  whistle;  but  if 
you  believe  from  the  evidence  that  the  public  have  been 
using,  or  were  using  at  the  time  of  this  29th  of  July 
last,  when  it  is  alleged  that  this  deceased  person  was 
killed,  if  you  conclude  that  the  public  generally  did  and 
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had  the  right  to  travel  that  road  in  crossing-  the  rail- 
road, and  that  right  had  accrued  to  the  public  for  the 
past  twenty  years,  then  I  charge  you  that  it  is  a  public 
road,  in  contemplation  of  the  statute,  because  the  stat- 
ute says  the  test  is,  had  the  public  the  right  to  use  it  ? 
Now,  if  you  allow  a  person  to  or  if  you  open  a  road 
through  your  land,  if  a  road  is  opened  upon  your  land 
leading  from  one  public  road  to  another,  and  you  and 
those  through  whom  you  claim,  or  you  alone,  allowed 
the  public  to  use  that  without  any  protest  on  your  part, 
without  exercising  any  right  to  stop  it,  for  twenty  years, 
then  there  is  a  prescriptive  right  upon  the  part  of  the 
public  by  such  long  indulgence  on  the  part  of  the  own- 
ers of  the  land,  and  the  public  use  of  it;  they  have  a 
right  to  use  it,  and  you  can't  stop  them.  If  you  do, 
you  will  violate  the  law.  So  that  is  the  test  to  which  I 
direct  your  attention.*  "  When  this  part  of  his  honor's 
charge  is  considered  as  a  whole,  it  will  be  seen  that  he 
impressed  upon  the  jury  (1)  that,  if  the  road  was  not 
dedicated  to  the  public,  then  the  statute  did  not  apply; 
(2)  that,  in  order  to  make  a  road  public,  it  must  not  only 
be  used  by  the  public  generally,  but  there  must  have 
also  been  a  right  to  use  the  road  on  the  part  of  the  pub- 
lic for  twenty  years.  In  this  was  no  error  of  which 
defendant  can  complain.  Hankinson  v.  Railroad  Co., 
41  S.  C.  1,  19  S.  'E.  206.  Appellant's  attorney,  in  his 
argument,  admits  that,  where  lands  are  inclosed,  the 
mere  user  of  a  right  of  way  over  such  inclosed  lands  for 
20  years  by  the  public  will  raise  the  presumption  of  a 
grant  of  a  right  of  way  thereover,  but  insists  that  this 
rule  has  no  application  where  the  lands  are  uninclosed. 
Admitting  that  this  is  correct,  the  appellant  cannot  de- 
rive any  benefit  from  it  in  this  case,  because,  as  a  gen- 
eral proposition,  the  charge  of  his  honor  was  correct; 
and,  if  the  appellant  wished  the  jury  to  be  charged 
specifically  as  to  the  difference  in  principle  where  the 
lands  are  inclosed  or  uninclosed,  he  should  have  pre- 
sented requests  to  charge  to  that  effect;  especially  since 
it  does  not  appear  that  the  appellant  seriously  contested 
the  fact,  when  the  case  was  tried  on  circuit,  whether 
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the  lands  surrounding"  the  road  were  inclosed  or  unin- 
closed.  It  is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 

NOTE. 

Failure  to  give  Signals. — As  to  whether  failure  to  give  signals  at 
crossing's  is  neg-lig-ence  per  se.  See  23  Amer.  &  Eng-.  R.  Cas.  249; 
25  Amer.  &  Kng.  R.  Cas.  349;  49  Amer.  &  Eng.  Cas.  473;  3  Rap.  A 
Mack's  Dig.  510;  4  Amer.  &  Eng.  Ency.  of  Law  921. 


Brunswick  &  W.  R.  Co. 

V. 

Gibson. 

{Supreme  Court  of  Georgia^  Nov.  /j,  i8g^,) 

Instructions — Contributory  Negligence. — The  instructions  of  the 
court  as  to  the  law  of  contributory  negligence,  taken  all  tog-ether, 
were  substantially  in  accord  with  the  rule  laid  down  in  Railroad  Co. 
V.  Luckie,  87  Ga.  6,  and  were  correct.  The  request  to  charge  on  this 
subject  was  covered  by  the  charge  given. 

Negligence. — It  appearing  that  the  deceased  was  killed  by  a  loco- 
motive moving  backwards  upon  a  railroad  track  running  longitudi- 
nally through  a  public  street  in  a  city,  and  the  declaration  express- 
ly alleg-ing  that  the  defendant  company  was  negligent  in  failing 
'*to  have  a  flagman  or  some  other  person  standing  on  the  rear  end 
of  said  locomotive  while  it  was  being  run  backward  as  aforesaid," 
there  was  no  error  in  submitting  to  the  jurv  for  their  determina- 
tion the  question  whether  or  not  such  failure  was  an  act  of  negii- 
g-ence. 

Instructions. — The  requests  to  charge,  except  the  one  above  re- 
ferred to  and  one  other,  which  was  of  no  serious  importance,  were 
properly  refused,  because,  in  effect,  their  purpose  was  to  obtain 
instructions  from  the  court  that  such  and  such  acts,  not  per  se  negli- 
gent in  law,  would  be  in  fact  negligent. 

Case  at  Bar. — ^The  evidence  warranted  the  verdict,  and,  this  being 
a  second  flnding  in  the  plaintiff's  favor,  this  court  will  not  over- 
rule the  discretion  of  the  trial  judge  in  refusing  to  set  it  aside. 

Error  from  Glynn  county  superior  court.     Affirmed. 

Goodyear,  Kay  &  Brayitley,  for  plaintiff  in  error. 
Symmes  &  Beyinet,  for  defendant  in  error. 
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Simmons,  C.  J.  1.  In  the  case  of  Railroaxi  Co.  v. 
Luckie,  87  Ga.  6,  13  S.  E.  105,  this  court,   construing 

sections  2972  and  3034  of  the  Code,  held,  in 
coltribitoiy"  substance,  that  the  plaintiiF  in  an  action 
icfiiireiee.  agciinst  a  railroad  company  for  personal  in- 

juries cannot  recover,  even  thoug-h  the  company  may 
have  been  negligent,  if,  after  the  negligence  of  the  de- 
fendant began  or  was  existing,  the  person  injured 
could,  by  ordinary  care,  have  avoided  the  consequences 
to  himself  of  that  negligence;  also  that,  if  the  person 
injured  could  not,  by  the  exercise  of  ordinary  care,  have 
avoided  the  injury,  and  the  injury  resulted  from  the 
defendant's  negligence,  he  can  recover,  although  to 
some  extent  negligent  himself,  but  the  amount  of  the 
recovery  should  be  diminished  in  proportion  to  the 
amount  of  fault  attributable  to  him;  and  that  this  latter 
rule  is  not  a  qualification  of  the  former.  The  first  rule 
prevents  his  recovery  at  all  if,  by  ordinary  care,  he 
could  have  avoided  the  injury;  the  second  allows  him 
to  recover,  although  negligent  himself,  if  he  could  not, 
by  the  exercise  of  ordinary  care,  have  avoided  it.  Tak- 
ing into  consideration  the  entire  charge  of  the  trial 
judge  upon  the  law  of  contributory  negligence,  it  was 
substantially  in  accord  with  the  law  as  above  stated, 
and  covered  substantially  the  defendant's  requests  to 
charge  on  this  subject. 

2.  It  appears  from  the  record  that  the  railroad 
company's  track  extended  longitudinally  through 
le  li  cDce  "^y  street,  one  of  the  principal   thorough- 

fares of  the  city  of  Brunswick,  and  that  the 
trains  of  the  company  ran  from  one  end  of  the  street  to 
the  other.  The  locomotive  and  train  which  ran  over 
and  killed  the  plaintiff's  son  were  at  the  upper  end  of 
the  street,  standing  still,  and  blocked  a  crossing  which 
was  in  general  use  by  the  people  in  that  locality.  In 
order  for  the  train  to  run  down  the  street,  the  locomo- 
tive had  to  run  backwards,  with  the  tender  in  front. 
The  deceased  started  across  the  street  a  short  distance 
beyond  the  crossing,  and  while  he  was  crossing  the 
track  the  train  suddenly  started,  and  ran  over  him. 
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The  declaration  alleged  that  the  defendant  was  negli- 
gent in  failing  to  have  a  flagman  or  some  other  person 
at  the  rear  of  the  locomotive  while  it  was  being  run 
backwards,  so  as  to  warn  persons  who  were  crossing 
or  attempting  to  cross  the  track  as  the  train  was  ap- 
proaching. The  court,  in  its  charge  to  the  jury,  sub- 
mitted to  them  whether,  under  all  the  circumstances 
disclosed  by  the  evidence,  the  failure  to  do  this  was 
negligence.  The  defendant,  in  its  motion  for  a  new 
trial,  alleged  that  this  was  error,  because  there  was  no 
statutory  requirement  or  ordinance  requiring  the  com- 
pany to  make  any  provision  of  this  kind  for  warning 
persons  crossing  the  track.  As  before  remarked,  the 
track  at  this  point  ran  through  a  leading  thoroughfare 
of  the  city;  a  large  number  of  people  doubtless  crossed 
it  every  hour;  and  whether  there  was  a  statute  or  ordi- 
nance requiring  it  or  not,  we  think  the  jury  would  have 
a  right  under  the  circumstances  to  say  that  the  railroad 
company  ought  to  have  had  some  person  stationed  at 
the  end  of  the  train  at  that  point  to  give  warning.  It 
was  contended  on  the  part  of  the  railroad  company  that 
the  crossing  blocked  by  the  train  on  that  occasion  was 
a  private  crossing.  If  the  street  was  a  public  one,  we 
do  not  see  how  there  could  be  a  private  crossing  upon 
it.  Nor  do  we  agree  with  counsel  for  the  railroad  com- 
pany in  his  contention  with  regard  to  the  right  of  the 
public  to  cross  the  street  elsewhere  than  at  certain 
points.  It  is  true  that  in  most  cities  streets  are  usually 
crossed  at  certain  points,  generally  at  the  intersection 
of  other  streets,  but  there  is  no  law  which  requires 
people  to  cross  only  at  such  places.  If  the  street  is  a 
public  one,  people  have  a  right  to  cross  it  at  any  place 
along  its  line,  and  the  law  will  protect  them  from  being 
run  over,  either  by  ordinary  vehicles  or  railroad  trains. 
The  only  difference  in  the  duty  of  a  railroad  company, 
towards  persons  crossing  at  the  usual  places  of  crossing 
and  towards  those  crossing  at  other  places  in  the  street, 
is  in  the  greater  degree  of  care  required  in  the  one  case 
than  in  the  other.  On  the  other  hand,  there  is  a  cor- 
responding duty  on  the  part  of  persons  who  cross  the 
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street  elsewhere  than  at  the  usual  crossings  to  exercise 
a  greater  degree  of  care  for  their  own  protection  than 
would  be  required  of  them  at  such  crossings.  And  of 
course  no  person  would  have  a  right  to  cross  the  track 
in  front  of  a  moving  train  when  it  would  be  dangerous 
to  do  so. 

3.  It  is  complained  that  the  court  erred  in  refusing 
to  charge  as  follows:  "If  the  declaration  of  the  plaintiff 

iDstroctitii         ®^^  ^^*  *^^  *^^  crossing  at  Cook's  Mill  was 

blockaded  by  the  locomotive  and  flat  cars, 
and  that  Richard  B.  Gibson  walked  south  to  a  point 
about  fifty  feet,  and  started  to  cross  said  track  near  the 
back  or  rear  of  said  locomotive  at  a  point  not  a  crossing, 
the  plaintiff  is  bound  by  such  allegations.  They  are  to 
be  considered  the  truth  of  this  case,  as  an  admission 
that  Richard  B.  Gibson  did  not  undertake  to  cross  at  a 
public  crossing."  If  we  are  correct  in  what  we  have 
said  as  to  the  rights  of  the  public  to  cross  the  street  at 
any  place  along  its  line,  provided  they  do  so  with  prop- 
er care  and  caution,  there  was  no  error  in  refusing  to 
give  this  request  in  charge;  and,  whether  this  would 
have  been  a  proper  charge  or  not,  the  failure  to  give  it 
would  not,  under  the  facts  of  the  case,  be  sufficient  to 
demand  a  new  trial.  Nor  did  the  court  err  in  refusing 
the  other  requests  set  out  in  the  motion  for  a  new  trial. 
It  would  have  been  error  against  the  plaintiff  if  the 
court  had  instructed  the  jury  as  requested,  because 
these  requests  contain  intimations  from  the  court  to  the 
jury  as  to  what  would  have  been  negligence  on  the  part 
of  the  deceased  and  this  question,  as  we  have  often  held 
is  for  the  jury  alone  and  not  for  the  court. 

4.  The  evidence  authorized  the  finding  of  the  jury. 

Cue  at  Bar  ^*^^*  ^^^^   being   the  second  verdict  in  the 

plaintiff's  favor,  we  will  not  overrule  the 
discretion  of  the  trial  judge  in  refusing  a  new  trial. 
Judgment  affirmed. 

NOTES. 

Backing  and  Pushing  Cars. — ^^A  railroad  company  is  required  to 
take  extraordinary  care  to  prevent  accident  when  it  undertakes  to 
back  a  train  or  eng-ine  at  a  highway  crossing-.  Shaw  v.  Boston, 
etc.,  R.  Co.,  8  Gray  45;  Bradley  v,  Boston,  etc.,  R.  Co.,  2  Cush.  539; 
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Linfield  r.  Old  Colony  R.  Co.,  10  Cush  564;  Bailey  v.  New  Haven, 
etc.,  R.  Co.,  107  Mass.  496;  Grix>pen  v.  New  York,  etc.,  R.  Co.,  40  N. 
Y.  34;  Eaton  v.  Erie  R.  Co.,  51  N.  Y.  544;  Maginnis  v.  New  York, 
etc.,  R.  Co.,  52  N.  Y.  215;  McGovem  r.  New  York,  etc.,  R.  Co.,  67  N. 
Y.  417;  Chicago,  etc.,  R.  Co.  v,  Garvey,  58  111.  85;  Illinois,  etc.,  R. 
Co.  V,  Ebert,  74  111.  399;  Hathaway  v.  Toledo,  etc.,  R.  Co.,  46  Ind. 
25;  Kennedy  r.  Northern  Mo.  R.  Co.,  36  Mo.  5351;  Leavenworth^ 
etc.,  R.  Co.  V,  Rice,  10  Kans.  426;  Barry  r.  New  York  Central  &  H. 
R.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  615;  Lake  Erie  &  W.  R.  Co.  v. 
Zofflinger,  15  Am.  &.  Eng.  R.  R.  Cas.  371;  Bohan  r.  Milwaukee, 
etc.,  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  374;  Hogan  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  439;  Johnson  v.  St.  Paul  & 
D.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  467;  Leroy  r.  Midland  R.  Co., 
15  Am.  &  Eng.  R.  Cas.  478. 

Lookout. — So  in  Cooper  v.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261, 
it  was  held  gross  negligence  where  a  railroad  company  backed  its 
train  across  the  main  street  of  a  village  without  a  brakeman  at  the 
rear  end  as  a  lookout.  Cooper  v.  Lake  Shore,  etc.,  R.  Co.,  66  Mich. 
261.  See  also  Robinson  v.  Western  Pacific  R.  Co.,  48  Cal.  409; 
Clampit  V.  Chicago,  etc.,  R.  Co.,  49  Am.  &  Eng.  R.  Cas.  468,  84  la. 
71. 

Light. — So  at  night  both  a  light  and  a  lookout  should  be  kept  on 
the  rear  of  the  train  when  backing  upon  a  crossing.  Cheney  v.  N. 
Y.,  etc.,  R.  Co.,  16  Hun  (N.  Y.)  415. 

Child  Catching  its  Foot. — Where  a  child  caught  its  foot  between 
the  rails  and  was  injured  by  a  train  backing  down  upon  him,  the 
failure  of  the  company  to  have  a  lookout,  was  held  negligence. 
Louisville,  etc.,  R.  Co.  v.  Head,  4  Am.  &  Eng.  R.  Cas.  619;  80  Ind. 
117;  Distinguished  from  Jeffersonville,  etc.,  R.  Co.  v.  Groldsmith, 
47  Ind.  43,  Kans.  Pac.  R.  Co.  r.  Pointer,  14  Kans.  37. 


GOBLEIGH 

V. 

Grand  Trunk  Ry.  Co. 

(Supreme  Court  of  Vermont,  June  ^/,  i8g6.) 

Contributory  Negligence — Question  for  Jury. — The  plaintiff  was 
driving  along  a  highway  towards  the  defendant's  road  and  station 
about  one-third  of  a  mile  away,  and  heard  a  whistle  as  of  a  train 
approaching  the  station.  On  reaching  a  turn  in  the  highway,  about 
two  hundred  feet  from  the  station,  and  one  hundred  feet  from  the 
crossing,  he  stopped  and  looked  for  the  train,  until  he  concluded 
that  it  had  stopped  at  the  station  which  was  somewhat  obscured  by 
a  driving  snow.  Without  looking  further  he  drove  on  and  was 
struck  at  the  crossing  by  a  fast  train  which  had  not  stopped  at  the 
station,  nor,  it  apx>ears,  given  any  signals  for  the  crossing,  and  was 
seriously  injured.  Held,  that  the  question  as  to  the  plaintiff's  con- 
tributory negligence  was  for  the  jury. 
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C  A.  Hig-htdLU^  A,  A.  S trout ^  for  the  motion. 
E lis  ha  May,  opposed. 

WheEI^ER,  District  Judge.  The  plaintiff  was  driv- 
ing his  two  horse  team,  not  afraid  of  trains,  on  a  squally- 
day  in  the  fall,  along  a  highway,  towards,  and,  in  fair 
weather,  in  plain  sight  of,  the  defendant's  road  and 
station  at  Stratford  Hollow,  N.  H.,  about  a  third  of  a 
mile  away,  and  heard  a  station  whistle  beyond,  as 
of  a  train  approaching. .  He  soon  reached  a  turn  from 
the  station,  in  the  highway,  about  200  feet,  which  he 
estimates  at  about  100  feet  from  the  crossing,  and,  ac- 
cording to  his  evidence,  stopped  there,  and  looked  for 
the  train,  till  he  concluded  it  had  stopped  at  the  station, 
which  was  at  the  time  somewhat  obscured  by  driving 
snow.  He  thought  he  could  easily  pass  the  crossing 
before  the  train  could  start  up,  and  reach  it ;  and  the 
whistling  post,  at  which  he  might  expect  the  train 
would  give  signals  if  it  came,  was  between  the  station 
and  the  crossing.  Relying  upon  his  conclusion,  with- 
out looking  further  for  a  train,  he  drove  along  onto  the 
crossing,  and  was  struck  by  a  fast  train,  which  had  not 
stopped  at  the  station,  nor,  as  has  been  found,  given 
any  signals  for  the  crossing,  and  was  seriously  injured. 
The  jury,  upon  instructions  to  find  for  the  defendant  if 
the  signals  were  in  fact  given,  or  if  there  was  contrib- 
utory negligence,  have  found  for  the  plaintiff  ;  and  the 
defendant  has  moved  to  set  aside  the  verdict,  as  con- 
trary to  the  instructions,  and  against  the  evidence,  upon 
the  issue,  well  made  by  the  pleadings,  as  to  contribu- 
tory negligence.  The  argument  in  support  of  the 
motion  rests  upon  the  assumption  that,  upon  the  evi- 
dence, the  existence  of  contributory  negligence  was  so 
clear  that  the  jury  could  not,  without  passion  or  preju- 
dice, find  but  for  the  defendant. 

That  a  person  should,  before  crossing  a  railroad, 
look  out  for  trains,  and  that  the  omission  of  doing  so  is, 
ordinarily,  so  contributory  to  being  hit  as  to  prevent  a 
recovery  for  that,  is  now  elementary.  Here  the  plaint- 
iff, if  believed,  did  look  and  listen  for  the  train  before 
crossing,  but  was  mistaken  in  supposing  it  had  stopped 
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at  the  station.  In  going  on,  his  view  would  be  from 
it,  and  towards  the  railroad,  in  the  other  direction, 
where  he  should  also  look.  If  it  had  stopped,  as  he 
supposed,  he  would  not  need  to  look  for  it  further,  for 
it  could  not  possibly  reach  the  crossing"  before  he  could 
easily  pass  it ;  and  if  it  had  not,  and  the  signals  should 
be  given,  he  could  easily  avoid  it.  Whether  the  plaint- 
iff's testimony  should  be  believed  was  for  the  jury ; 
and,  if  believed,  here  was  a  fair  question,  not  whether 
he  looked  out  at  all  for  the  train  he  had  heard,  but 
whether  he  looked  out  enough  for  it.  He  was  mis- 
taken in  supposing  it  had  stopped  ;  whether  justifiably 
or  not  depended  upon  the  length  of  time,  and  the  care 
with  which,  he  waited  to  see,  under  the  surrounding 
circumstances.  This  raised  a  question  of  fact,  or  a 
mixed  question  of  law  and  fact,  which  might  be  found 
either  way,  aftd  could  not  be  taken  from  the  jury,  nor 
now  be  re-examined,  without  violating  article  7  of  the 
amendments  to  the  constitution  of  the  United  States. 
This  motion  must  therefore  be  overruled.  Motion  de- 
nied, and  judgment  on  verdict. 


Graff 
Detroit  Citizens  Street  Raii^way  Co. 

{Supreme  Court  of  Michigan,  March  ji,  i8g6,) 

Contributory  Negligence. — The  plaintiff,  driving-  from  a  side 
street,  attempted  to  cross  a  car  line  in  front  of  a  car  approaching- 
rapidly  from  the  north.  When  he  found  that  he  could  not  do  so  he 
attempted  to  turn  south  around  the  corner;  his  horse  slipped  upon 
the  pavement,  and  he  was  unable  to  turn  as  quickly  as  he  hoped  to, 
and  collided  with  a  north-bound  car,  and  his  horse  being  thrown 
upon  the  track  of  the  south-bound  car,  was  killed,  and  the  plaintiff 
was  injured.  Held,  that  the  plaintiff  was  guilty  of  such  contribu- 
tory negligence  as  to  prevent  recovery  f  ^r  his  injuries. 
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Error  to  Wayne  county  circuit  court.  George  S. 
HosMER,  Judge. 

Thomas  Hislop  and  R.  C.  Barnes^  for  appellant. 
A.  C.  A^ig-elly  for  appellee. 

Moore,  J.  The  plaintiff  sued  defendant  for  injuries 
done  to  himself  and  his  horse  and  other  property  in  a 
collision  with  defendant's  cars,  which  occurred  Sep- 
tember 30,  1893,  at  the  intersection  of  Holden  and  Palm- 
er avenues  with  Woodward  avenue.  After  the  plaint- 
iff's testimony  was  all  in,  defendant's  counsel  moved 
to  take  the  case  from  the  jury.  At  the  noon  hour  the 
trial  judge  visited  the  place  of  the  accident.  When  the 
court  convened  in  the  afternoon,  the  judge  directed  a* 
verdict  in  favor  of  the  defendant.  Plaintiff  appealed 
the  case  to  this  court. 

The  record  discloses  that  about  4  o'clock  upon  a 
rainy  afternoon,  September  30, 1893,  the  plaintiff  drove 
east  on  Holden  avenue,  and  attempted  to  cross  Wood- 
ward avenue,  which  runs  north  and  south,  to  Palmer 
avenue.  He  was  driving  a  horse  that  w^^ould  weigh 
about  1,200  pounds.  This  horse  was  hitched  to  a 
wagon  which  had  a  wagon  box  about  10  feet  long  and 
32  inches  deep.  Miss  Hall  was  in  the  rear  of  the  box. 
Graff  was  standing  up,  and  one  Wick  was  on  his  right- 
hand  side,  carrying  an  umbrella.  As  Graff  approached 
Woodward  avenue,  he  heard  a  gong  sounded  from  an 
electric  car  coming  south  at  great  speed.  When  he  got 
to  the  asphalt  pavement  he  saw  an  electric  car  about  a 
block  away,  coming  north.  When  the  plaintiff  came 
into  Woodward  avenue,  his  horse  was  on  a  trot.  The 
plaintiff  testified:  "I  tried  to  check  the  horse,  pull  off 
to  the  right,  and  avoid  the  car  going  south.  As  I  got, 
it  might  be,  as  far  as  the  curb,  I  saw  I  could  not  turn 
around,  and  I  held  back  on  the  lines,  and  pulled  the 
horse  back,  and  I  could  not  stop  sufficient  to  avoid 
colliding  with  the  car.  The  horse  collided  with  the 
car.  He  put  his  head  alongside,  and  his  breast  struck 
on  the  car.  The  motorman  coming  north  saw  my  con- 
dition.    When  he  saw  my  condition, — ^that  I  could  not 


CONTRIBUTORY  NEGLIGENCE.  449 

Graff  V.  Detroit  C.  S.  Ry.  Co. 

stop  my  horse,  and  was  trying  to  avoid  him, — he 
stopped  his  car  almost  instantly.  I  was  attempting-  to 
avoid  this  car  by  turning  south  on  Woodward  avenue. 
I  was  partly  turning  that  way, — going  towards  Palmer 
avenue, — but  I  was  trying  to  avoid  this  car  going  south. 
As  I  got  as  far  as  the  curb,  or  thereabouts,  seeing  I 
could  not  turn  sharp  enough,  I  pulled  on  my  horse,  but 
I  could  not  stop  my  horse  sufficiently  to  avoid  colliding 
with  the  north-bound  car.  The  horse  ran  against  that 
car,  and  struck  with  his  breast.  The  motorman  on  the 
north-bound  car,  when  he  saw  my  condition, — when  he 
saw  I  was  trying  to  avoid  his  car, — ^took  in  the  situation 
at  a  glance.  He  put  on  his  brakes,  and  stopped  his  car 
almost  instantly.  And  I  pulled  back  after  I  had  struck 
the  side  of  the  car.  I  might  have  pulled  back  two  feet 
or  so.  Any  way,  I  pulled  back.  Then  I  heard  the 
horse's  feet  striking  on  the  asphalt  pavement,  and  slip- 
ping somewhat,  and  that  called  my  attention  to  it.  I 
had  the  lines  on  the  horse,  and  his  front  parts  went 
down.  I  saw  his  hind  parts  going  down,  and  the  next 
moment  I  was  tipping  over.  We  all  went  oflF  on  the 
asphalt  pavement.  I  could  not  jump  out.  My  feet 
were  close  to  the  end  of  the  box.  First  I  lay  on  the 
flat  of  my  stomach,  when  I  fell  out.  As  I  was  getting 
up,  I  was  just  in  about  a  position  on  my  knees,  and 
getting  up  again,  when  I  got  a  crack  on  the  back  from 
the  south-bound  car  that  knocked  me  down  again,  and 
I  saw  the  car  was  over  me.  I  have  a  pain  in  my  breast 
yet.  Expected  never  to  get  out  alive  again.  When 
the  horse's  shoulders  struck  the  north-bound  car,  I 
could  not  say  what  she  was  doing.  She  was  going  at 
an  ordinary  gait, — ordinary  speed;  not  overgoing  speed. 
The  car  stopped  just  about  the  time  I  reached  it.  The 
shafts  went  up, — the  shafts  raised  up, — but  I  could  not 
say  whether  a  window  was  broken  or  not.  They  said 
there  was.  My  horse  slipped  on  his  knees  after  he  had 
struck  the  north-bound  car.  I  was  thrown  clear  from 
the  wagon.  I  was  lying  on  the  asphalt  pavement,  slid- 
ing along.  Q.  After  this  had  all  happened,  you  say 
that  the  south-bound  car  came  onto  you?     A.  I  did  not 
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see  the  south-bound  car  at  all  until  I  got  struck  by  it, — 
not  after  I  took  my  eyes  oflF  the  car;  but  I  saw  it  up 
yonder.  The  north-bound  car  stopped  my  progress. 
The  north  bound  car  was  on  the  east  track.  I  was  g-o- 
ing"  at  an  ordinary  trot,  and  as  I  approached  Wood- 
ward avenue,  and  the  horse's  head  was  from  eighty 
to  one  hundred  feet  from  the  westerly  curb  line,  when 
I  saw  the  south-bound  car  above,  I  had  a  good  view 
from  Woodward  avenue  to  the  north,  but  could  not  say 
how  the  view  was  to  the  south,  and  could  not  say  how 
the  building"  was  situated  at  the  south.  There  were 
some  trees  there.  I  saw  the  north-bound  car  coming- 
up  just  as  I  got  to  the  asphalt  paving,  or  thereabouts. 
I  heard  the  gong  on  the  south-bound  car.  I  saw  noth- 
ing of  the  north-bound  car  until  just  as  I  got  to  the 
pavement ;  that  is,  about  the  turn-off.  I  was  trying  to 
turn  south,  and  could  not  do  it,  as  I  explained  before. 
I  heard  one  gong,  and  that  was  all.  ,She  was  over  a 
block  away.  That  called  my  attention  to  the  south- 
bound car.  At  the  time  I  was  looking  straight  ahead, 
until  I  got  to  the  crossing,  and  was  about  to  turn,  and 
I  saw  the  other  car,  apparently  going  north  ;  and  I 
tried  to  turn  south,  and  some  way  or  other  I  could  not 
govern  the  horse — could  not  turn  short  enough,  as  I 
explained  before — and  I  tried  to  stop  the  horse,  and 
could  not  stop  him  sufficiently  to  avoid  his  colliding 
with  the  north-bound  car.  The  horse  ran  into  it,  any- 
how. The  gong  was  not  ringing  on  the  north-bound 
car.  I  first  saw  the  car  when  I  got  to  the  asphalt 
pavement.  I  was  just  about  on  the  asphalt  pavement 
when  I  saw  the  north-bound  car  coming  up.  I  could 
not  say  if  there  was  anything  to  prevent  my  seeing  it 
before  reaching  the  asphalt  pavement,  unless  there 
were  some  trees.  If  I  had  turned  south,  as  I  tried  to 
do,  I  would  have  been  all  right,  but  I  could  not  do  it, 
on  account  of  my  horse  slipping.  At  the  time  that  I 
was  just  coming  to  the  asphalt  pavement,  I  was  looking 
straight  ahead  ;  and  just  as  I  took  my  eyes  from  that 
car  and  got  just  about  to  the  asphalt  paving,  I  was 
about  to  turn,  and  I  saw  the  other,  the  north-bound 
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car.  I  tried  to  turn  south  by  that  car.  The  north- 
bound car  was  not  straight  ahead  of  me.  It  was  from 
forty  to  sixty  feet  from  me,  gfoing-  up.  I  was  sitting* 
in  the  front  part  of  the  wagon  box,  or  rather  standing* 
by  the  side.  Fred  Wick  was  on  my  right,  sitting  on  a 
stove  further  back  from  the  front.  The  hearth  of  the 
stove  was  at  the  front,  and  he  was  sitting  just  about 
the  middle,  and  I  was  up  against  the  end  of  the  box, 
facing  south.  It  was  an  ordinary  cook  stove,  and  the 
legs  were  off.  Miss  Hall  was  sitting  in  the  rear — sit- 
ting on  a  box  or  something — facing  north,  about  ten 
feet  from  me.  The  horse  kept  the  same  rate  until  I 
reached  the  asphalt,  and,  if  any,  it  decreased  somewhat 
as  I  was  trying  to  stop  it,  but  I  could  not  do  it.  It 
was  raining  a  fine  sort  of  rain — not  heavy.'*  On  the 
cross-examination  he  testified:  '*I  had  driven  across 
Woodward  avenue,  on  Holden,  before,  400  or  500  dif- 
ferent times.  I  certainly  knew  electric  cars  were  run- 
ning on  that  street  very  rapidly  and  frequently,  in  both 
directions.  I  was  10<)  feet,  perhaps  less,  from  the 
asphalt  when  I  first  noticed  the  south-bound  car.  That 
is  my  estimate  of  it.  I  did  not  measure  it.  I  had  a 
perfectly  clear  view  of  the  south-bound  car.  The 
asphalt  on  Woodward  avenue  goes  in  on  Holden  about 
as  far  as  the  depth  of  the  cross  walk — about  to  the  in- 
side line  of  the  sidewalk.  I  heard  the  gong  first,  then 
looked  and  saw  the  south-bound  car  beyond  Hendrie 
avenue,  the  next  street  north  of  Palmer,  east  of  Wood- 
ward. Prom  Palmer  to  Hendrie  is  about  350  feet. 
Could  not  say  how  fast  it  was  coming.  I  could  hear  it 
hum.  I  paid  no  attention  to  the  car  at  all.  She  was  a 
good  distance  off.  Having  seen  where  it  was,  I  paid 
no  attention,  but  drove  along.  I  guess  I  did  not  hasten 
my  speed.  Q.  You  did  not  stop  him,  or  try  to  stop  him, 
until  after  he  had  got  out  on  the  asphalt  pavement,  and 
you  saw  the  north-bound  car.  Is  that  right  ?  A.  Yes, 
sir ;  about  got  to  the  asphalt  pavement,  and  saw  the 
north-bound  car.  I  seen  I  could  not  turn  south.  I 
tried  to  stop,  and  got  about  as  far  as  the  curb,  or  there- 
abouts, and  I  tried  to  hold  back,  when  I  saw  I  could 
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not  turn.  I  sawed  on  the  horse's  mouth  with  the  lines, 
and  tried  very  hard  to  stop  him,  and  in  spite  of  that  I 
run  into  the  front  part  of  the  north-bound  car.  Q.  So 
this  whole  thing-,  after  you  passed  the  curb  line  and 
were  struck  by  the  south-bound  car,  all  took  place  very 
quickly  ;  it  was  all  done  in  a  very  short  time  ?  A.  It 
was  not  very  long-,  that  is  sure.  I  had  no  whip  at  all. 
Wick  did  not  have  a  very  big-  umbrella.  He  was  not 
keeping-  the  rain  oflF  me  with  it.  Our  feet  were  to- 
g-ether. He  had  the  umbrella  over  him,  and  not  over 
.me.  He  sat  right  close  to  me,  as  I  have  described,  on 
my  right  side.  He  was  sitting-  on  the  stove.  I  seen 
that  north-bound  car  as  soon  as  I  got  to  the  asphalt 
paving.  I  was  trying  to  turn  off  when  I  got  to  the 
curb  line,  and,  when  I  saw  I  could  not  turn  short 
enough,  I  tried  to  stop  my  horse  and  pull  him  back. 
Q.  Before  that  you  had  not  seen  it,  until  you  got  that 
far  ?  A.  There  was  no  necessity  for  looking  at  it  be- 
fore that.  * ' 

Mr.  Wick  and  Miss  Hall  were  also  witnesses.  Their 
testimony  did  not  differ  from  Mr.  Graff's. 

Mr.  Ostrich,  a  witness  for  plaintiff,  testified:  **I 
had  the  second  seat  from  the  front,  on  the  west  side,  in 
the  car  going  north,  at  the  time  this  collision  occurred. 
I  first  saw  Mr.  Graff  going  east  on  Holden,  trying  to 
cross  Woodward  avenue  about  100  feet  west  of  the 
track  going  east  on  Holden,  driving  at  an  ordinary  trot. 
When  I  saw  him  coming,  and  the  speed  we  were  going 
on  the  car,  I  thought  to  myself  there  might  be  a  colli- 
sion, and  I  had  no  more  thought  so  than  his  horse  got 
about  on  the  west  side  of  the  track  ;  and  at  the  same 
time,  before  he  struck  the  track,  he  hustled  to  turn  his 
horse  with  the  line,  and  some  way  the  horse  kind  of 
slipped,  and  the  car  struck  him.  All  in  one  moment  it 
took  place.  He  was  just  about  the  west  curb  of  Wood- 
ward avenue  when  he  began  to  pull  his  lines.  He  evi- 
dently saw  the  danger  coming,  and  he  pulled  on  the 
lines  quick,  and  as  he  pulled  the  horse  obeyed  his  line, 
and  he  slipped  a  little,  and  by  slipping  it  did  not  gain 
headway  fast  as  if  it  hadn't  slipped,  and  by  that  time 
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the  car  struck  the  horse's  neck,  and  the  horse  went 
down.  He  tried  to  get  up,  but  the  force  of  the  car  kind 
of  held  him  down  again,  and  before  he  could  get  up  the 
south-bound  car,  coming  from  the  north,  struck  the 
whole  rig,  and  ran  over  the  horse  and  wagon.  I  guess 
the  car  struck  square  in  the  center  of  the  whole  rig.  I 
don't  remember  whether  the  south-bound  car  was  af- 
fected in  its  position  on  the  track.  It  was  not  thrown 
oflF  the  track.  I  thought  it  was  a  very  heavy  collision, 
the  way  it  jerked  us  around  in  the  car,  and  the  sudden 
stop.  The  north-bound  car  struck  the  horse's  neck. 
The  neck  struck  on  the  west  side  of  the  car, — ^the  round 
iron, — ^the  window  in  front.  When  I  first  saw  the  rig 
on  Holden,  coming  across,  the  car  I  was  on  was  be- 
tween 50  and  100  feet  from  Palmer  or  Holden.  The 
conductor  probably  saw  the  rig,  and  began  to  slacken 
up.  The  north-bound  car,  to  the  best  of  my  judgment, 
v^ras  going  about  15  to  20  miles  an  hour,  and  it  stopped 
within  50  feet  after  the  brakes  were  applied.  When  I 
first  saw  the  south-bound  car,  it  was  between  Palmer 
and  the  next  street,  Hendrie.  I  should  judge  it  was 
about  200  feet  away.  I  kept  my  eyes  on  it.  When  the 
horse's  shoulders  came  in  contact  with  the  north-bound 
car,  I  say  the  south-bound  car  was  about  200  feet  away. 
I  saw  Mr.  Wick  and  Mr.  GraflF  in  their  wagon.  I  can't 
say  whether  the  north-bound  car  or  the  south-bound 
car  threw  them  out  of  their  wagon, — it  took  place  so 
quickly.  I  think  the  south-bound  car  killed  the  horse 
and  smashed  their  wagon.  The  horse  was  dead  before 
the  car  was  backed  up.  The  front  platform  was  on  top 
of  the  horse."  Cross-examination:  **Mr.  Graff  was 
about  100  feet  west  of  the  track,  on  Holden,  and  was 
trotting  along,  when  I  first  saw  him.  I  could  see  him 
distinctly.  The  house  on  the  south-west  corner  is  back 
all  of  40  or  60  feet  from  the  street,  and  is  known  as  the 
'Mabley  House.'  I  saw  Mr.  Graff  as  he  reached  the 
west  curb,  and  before  that.  I  guess  it  was  his  inten- 
tion to  go  diagonally  across  Woodward,  towards  Palm- 
er. I  saw  him  look  up  at  that  time  and  see  the  north- 
bound car.     As  he  got  to  the  curb  he  saw  the  north- 
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bound  car.  Then  he  attempted  to  swing  his  horse  off 
to  the  right,  down  towards  the  south.  He  pulled  on 
the  right  rein,  and  for  some  reason  did  not  pull  clear  of 
the  car.  He  came  into  the  front  of  it.  The  front  win- 
dow was  broken.  I  should  judge  the  horse's  head 
broke  the  front  window.  Some  of  the  glass  came  in- 
side the  car.  About  that  time  the  car  stopped,  and  the 
horse  slipped  and  went  down.  Anyway,  the  wagon 
tipped  over.  I  don't  remember  which  car  did  it, 
though.  Then  I  looked  around,  and  the  south-bound 
car  ran  on  the  body  of  the  horse,  and  stopped  with  its 
platform  over  the  horse.  Whether  that  car  went  off 
the  track  or  not,  I  don't  remember.  I  don't  think  it. 
It  was  either  the  reversing  of  the  brake,  or  the  stopping 
of  it  suddenly,  or  probably  both,  that  gave  us  a  sudden 
jar  on  the  north-bound  car.  The  man  put  on  his  brakes 
and  reversed  •  his  current, — both  I  should  judge,  he 
stopped  so  quick.  The  north-bound  car  was  between 
50  and  100  feet  south  of  Holden  when  Mr.  Graff's  horse 
first  got  on  the  pavement  on  Woodward.  As  soon  as 
the  motorman  saw  that  Graff  was  going  across  the 
street,  he  began,  I  presume,  to  try  to  stop  his  car.  I 
don't  know  what  he  thought,  but  that  was  done,  any 
way.  I  was  sitting  with  my  back  to  the  west  side  of 
Woodward  avenue.  The  sudden  stopping  of  the  car 
jerked  me  both  forward  and  back.  I  don't  think  the 
car  was  going  at  more  than  the  usual  speed  before  the 
motorman  checked  his  car." 

Mrs.  Russell  testified  on  the  part  of  the  plaintiff :  **I 
was  on  the  south-bound  car  at  the  time  of  „.the  accident. 
I  was  alone  in  the  car,  and  sat  at  the  very  upper  corner, 
near  the  front  end  door,  on  the  west  side.  The  first 
thing  that  called  my  attention  to  this  difficulty  was  that 
I  saw  a  wagon  with  two  men  and  a  woman  turning  into 
Woodward  from  Holden,  and  saw  that  it  was  an  in- 
evitable collision,  and  rose  to  prevent  being  hit  by  the 
debris^  if  they  should  strike  the  car,  and  moved  to- 
wards the  door.  I  really  could  not  tell  what  the  motor- 
man  did.  I  think  he  attempted  to  slacken,  because  I 
noticed  the  car.     Of  course,  he  saw  them.    The  north- 
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bound  car  was  gfoingf  very  rapidly  towards  the  north. 
Our  car  was  going  south.  The  man  that  was  driving 
the  horse  was  endeavoring  to  free  himself  from  the 
south-bound  car.  I  don't  think  he  saw  the  north-bound 
car  at  all,  because  he  certainly  would  not  have  gone 
across  the  track  if  he  had.  I  could  not  tell  how  fast 
our  car  was  going.  It  was  coming  rapidly  towards 
Holden  avenue.  I  think  Graff  was  looking  at  the  south- 
bound car,  and  had  not  spied  the  north-bound  car  until 
it  came  very  rapidly  upon  him.  He  was  trying  to  save 
himself  from  the  other  one.  They  came  very  near  to- 
gether there,  and  this  car  struck  him.  He  pulled  up  as 
quickly  as  he  could, — I  saw  that, — ^and  the  car  struck 
the  horse  and  killed  it.  As  I  rose  quickly  to  go  to- 
wards the  end,  the  conductor  went  towards  the  front 
hurriedly,  and  I  said,  *We  are  going  to  hit  that  man.' 
He  passed  towards  the  motorman,  and  by  that  time  we 
had  struck  the  man,  and  the  horse  was  killed,  and  the 
things  were  tipped  out,  and  the  man  was  injured.  Q. 
You  could  not  give  us  any  idea  of  the  rate  of  speed  you 
were  going?  A.  Yes;  honestly,  I  thought  we  were 
going  very  fast.  Q.  And  when  did  that  very  fast  rate 
cease,  or  when  did  you  feel  that  the  brakes  of  the  car 
were  being  applied?  Whereabouts  then  were  you  from 
Holden  avenue?  A.  They  began  at  once  to  attempt  to 
save  themselves  from  this,  if  possible,  but  it  was  too 
late.  Q.  How  far  do  you  think  the  car  ran,  after  you 
first  saw  Mr.  Graff,  before  the  car  struck  the  horse  ? 
A.  I  should  say  it  was  what  would  be  the  length  of 
three  cars,  perhaps;  not  more  than  that,  I  think." 
Cross-examination  :  **I  don't  think  they  had  a  raised 
umbrella.  As  soon  as  I  saw  that  the  horse  was  going 
to  pass  out  into  Woodward  avenue,  I  reklized  that  there 
was  imminent  danger  of  a  collision,  and  was  somewhat 
startled,  and  went  towards  the  rear  of  the  car.  By  the 
time  I  had  gotten  to  the  rear  of  the  car  the  collision  had 
taken  place." 

This  was  substantially  all  of  the  testimony  offered  by 
the  plaintiff. 
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It  is  claimed  on  the  part  of  the  plaintiflF  that,  **even 
if  plaintiflF  was  negligent  in  going  upon  defendant's 
track,  and  attempting  to  cross  in  front  of  the  north- 
bound car,  yet,  as  defendant  had  time  to  stop  its  south- 
bound car  after  plaintiflF  was  seen  to  be  in  a  place  of 
danger,  and  did  not  stop  its  car  in  time  to  avoid  the  in- 
jury, plaintiflF's  negligence  was  not  such  as  contributed 
to  the  accident,  and  defendant's  negligence  was  the  sole 
proximate  cause  of  the  injury."  It  is  urged  that 
there  was  evidence  tending  to  support  this  claim.  It  is 
also  urged  on  the  part  of  the  plaintiflF  that  the  whole 
case  turns  upon  this  fact,  '*Had  the  plaintiflF  not  col- 
lided with  the  north-bound  car,  could  he  have  crossed 
in  safety  in  front  of  the  south-bound  car?'*  and  the 
facts  and  circumstances  show  this  could  have  been 
done,  and  he  was  entitled  to  have  his  case  submitted  to 
the  jury  upon  that  theory;  citing-  Cooley,  Torts,  p.  674, 
Montgomery  v.  Railway  Co,  (Mich.),  61  N.  W.  543; 
Laethem  v.  Railway  Co.,  100  Mich.  297,  58  N.  W.  9%. 
The  difl&culty  with  this  theory  is  that  the  plaintiflF  did 
collide  with  the  north-bound  car,  and  the  motorman  of 
the  south-bound  car  did  all  he  could,  when  he  discov- 
ered the  dangerous  position  of  the  plaintiflF,  to  avoid 
the  injury.  The  testimony  of  the  plaintiflF's  witness 
(Mrs.  Russell)  is  that  the  motorman  and  the  conductor 
began  3.t  once  to  save  themselves,  if  possible,  but  it  was 
too  late.  The  car  ran  not  more  than  the  length  of 
three  cars  after  she  first  saw  Mr.  GraflF.  This  was  an 
unfortunate  aflFair,  but  Mr.  GraflF  was  alone  to  blame 
for  the  result.  The  asphalt  pavement  was  wet  and 
slippery.  The  plaintiflF  tried  to  cross  in  front  of  a 
rapidly  approaching  car.  When  he  found  he  could  not 
do  that,  he  attempted  to  turn  south,  around  the  corner. 
His  horse  slipped  upon  the  pavement,  and  he  was  un- 
able to  turn  as  quickly  as  it  was  hoped  he  would,  and 
he  collided  with  the  north-bound  car.  Scarcely  an  ap- 
preciable period  of  time  elapsed  before  he  and  his  horse 
were  struck  with  the  south-bound  car.  Had  GraflF 
done  as  an  ordinarily  prudent  man  would  have  done,  the 
injury  would  not  have  occurred.     The  case  is  clearly 


STREET  RAILWAYS — NEGLIGENCE.  457 

Consol.  Traction  Co.  v,  Isley. 

within  the  rule  as  stated  in  Gardner  z\  Railroad  Co.,  97 
Mich.  240,  56  N.  W.  603;  McGee  v.  Railway  Co. 
(Mich.),  60  N.  W.  293;  Blakeslee  v.  Railway  Co. 
(Mich.),  63  N.  W.  401;  Frit^  v.  Railway  Co.  (Mich.), 
62  N.  W.  1007.  The  judgment  of  the  court  below  is 
affirmed,  with  costs.     The  other  justices  concurred. 


Consolidated  Traction  Co. 

^• 
Isley. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  Nov.  i8,  i8p6.) 

Negligence — Question  for  Jury. — Whenever  the  question  whether 
a  pedestrian  using*  a  highway  has  used  ordinary  care  to  avoid  a  col- 
lision with  a  vehicle  is  one  about  which  a  difPerence  of  opinion  may 
reasonably  be  entertained,  the  judgment  of  a  jury  thereon  must, 
upon  error,  be  a  finality. 

Srror  to  Hudson  county  circuit  court.     Afflrmed. 

A.  o^.  Garrettson^  for  plaintiff  in  error. 
Warren  Dixon ^  for  defendant  in  error. 

Garrison,  J.  Every  substantial  assigfnment  of  error 
in  this  cause  is  disposed  of  by  the  decisions  of  this 
court  in  the  cases  of  Railway  Co.  v.  Block,  55  N.  J. 
Law,  605,  27  Atl.  1067,  and  Connelly  v.  Railway  Co., 
56  N.  J.  Law,  700,  29  Atl.  438. 

Despite  these  conclusive  declarations  of  the  law  with 
respect  to  the  status  of  surface  roads  occupying-  the 
highways,  cases  continue  to  be  tried  below,  and  to  be 
arg-ued  before  this  court  as  if  such  vehicles  had  some 
rights  that  were  in  law  paramount  to  those  of  other 
users  of  the  highways.  It  ought  not  to  be  necessary, 
in  view  of  these  adjudications,  to  make  repeated  an- 
nouncements of  the  law  upon  this  subject.  In  the  case 
in  hand  the  sole  question  was  whether  a  person  using 
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the  street  as  the  plaintiflF  was,  used  that  degree  of  cau- 
tion that  an  ordinarily  prudent  pedestrian  would  use, 
in  view  of  all  the  surrounding  circumstances. 

Inasmuch  as  this  question  was  one  about  which  a 
difference  of  opinion  might  reasonably  be  entertained, 
the  decision  of  the  jury  must,  upon  error,  be  a  finality, 
and  the  judgment  pronounced  upon  such  verdict  must 
be  affirmed. 

Contributory  Negligence — Question  of  Law  or  Fact. — Whether  a 
pedestrian  who  has  been  injured  by  a  street  car,  was  g'uilty  of  con- 
tributory negligence,  is  a  question  for  the  jury.  McClain  v,  Brook- 
lyn City  R.  Co.,  116  N.  Y.  459,  40  Am.  &  Eng.  R.  Cas.  254 ;  Cowan  z/. 
Third  Avenue  R.  Co.  9  N.  Y.  Supp.  610  ;  Little  v.  Grand  Rapids, 
etc.,  R.  Co.,  78  Mich.  205  ;  Rowland  v.  Union  Street  R.  Co.  150 
Mass.  86. 


TiBBS 

Alabama  G.  S.  R.  Co. 

{Supreme  Court  of  Alabama^  July  jit  /8p5.). 

Contributory  Negligence. — Orders  were  given  by  the  conductor  of 
a  train  to  a  brakeman,  who  communicated  them  to  the  engineer  by 
the  direction  of  the  conductor,  requiring  the  engineer  to  leave  cer- 
tain cars  on  one  sidetrack,  and  to  move  the  train  to  another  side- 
track. The  cars  were  detached  by  the  brakeman  'who  signaled  the 
conductor  to  go  ahead,  he  in  turn  signaling  the  engineer.  The 
detached  cars,  having  been  left  on  a  g^rade.  commenced  to  move 
owing  to  a  defective  brake.  The  brakeman  got  between  the  cars  of 
the  detached  train,his  back  being  towards  the  train  with  the  engine, 
to  fix  the  air  cock  and  stop  the  cars  by  means  of  the  air  brake,  which 
was  an  efficient  method.  The  conductor,  seeing  the  detached  cars 
move,  signaled  to  the  engineer  who  stopped  the  train  a  few  feet 
from  the  cars  without  notice  to  the  brakeman.  The  detached  cars 
continued  to  move,  and  the  brakeman,  being  unaware  of  the  stop- 
ping of  the  train,  remained  before  them  until  the  cars  and  train 
came  in  collision,  whereby  the  brakeman  was  injured.  Held^  that 
the  brakeman  was  entitled  to  recover. 

Appeai^  from  city  court  of  Birmingham. 

Action  by  the  appellant,  Samuel  F.  Tibbs,  against 
the  appellee,  the  Alabama  Great  Southern  Railroad 
Company,  to  recover  damages  for    personal    injuries 
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alleged  to  have  been  inflicted  by  reason  of  the  negli- 
gence of  the  defendant  or  its  employees.  The  com- 
plaint contained  six  counts.  The  negligence  complain- 
ed of  in  the  sixth  count  of  the  complaint  is  sufficiently 
stated  in  the  opinion.  The  defendant  pleaded  the  gen- 
eral issue  and  contributory  negligence.  The  cause  was 
tried  by  the  court,  without  the  intervention  of  a  jury; 
and,  upon  the  hearing  of  all  the  evidence,  judgment 
was  rendered  for  the  defendant.  The  plaintiff  pros- 
ecutes the  present  appeal  from  this  judgment,  and 
assigns  the  rendition  thereof  as  error.     Reversed. 

Bowman  &  Horsh^  for  appellant. 
A.  G.  Smithy  for  appellee. 

Head,  J.  One  count  of  the  complaint  alleges  that 
plaintiflF's  injuries  complained  of  resulted  from  the 
negligence  of  the  conductor  in  causing  or  allowing  two 
parts  of  a  train  to  come  together  while  plaintiff  was  be- 
tween said  parts,  performing  duties  of  a  brakeman.  It 
was  the  purpose  of  the  trainmen  to  leave  some  of  the 
cars  of  the  train  on  a  side  track,  and  the  train  was 
stopped  for  that  purpose.  Plaintiff  uncoupled  the  cars 
desired  to  be  left,  and  (taking  the  testimony  of  defend- 
ant's witnesses  as  far  as  there  is  conflict)  he  then  gave 
to  the  conductor,  who  was  standing  on  the  ground  near 
the  train  in  view  of  the  engineer  on  the  engine,  the 
go  ahead  signal;  and  the  conductor  at  once  communi- 
cated it  to  the  engineer,  who  at  once  moved  forward  the 
engine  with  the  remaining  cars  attached.  As  soon  as 
this  was  done,  the  plaintiff  discovered  that,  by  some 
defect  in  the  ratchet  of  the  brake,  the  detached  cars 
(being  on  a  slight  down  grade)  began,  of  their  own 
momentum,  to  move  forward,  and,  in  order  to  stop 
them,  he  at  once  stepped  to  the  air  cock  located  on  the 
front  end  of  the  front  detached  car  near  the  drawhead, 
to  fix  it,  so  that  it  would  put  on  the  air  brake.  This 
was  an  efficient  method  of  stopping  the  cars.  The 
plaintiff,  when  he  did  this,  and  while  trying  to  fix  the 
air  cock,  evidently  had  his  back  to  the  front,  in  the  way 
the  engine  and  cars  had  moved,  so  as  not  to  see  in  that 
direction.     As  the  plaintiff  stepped  to  the  air  cock,  the 
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conductor,  from  his  position  above  mentioned,  saw  that 
the  detached  cars  were  moving*  and  saw  plaintiff,  and 
knew  that  he  was  so  placed  that,  upon  the  cars  coming 
together,  he  would  be  between  the  cars,  though  he 
says,  he  did  not  know  he  was  so  situated  as  that,  upon 
the  cars  coming  together,  he  would  be  between  the 
drawheads.  The  conductor,  seeing  this,  signaled  the 
engineer  to  stop,  and  he  immediately  obeyed.  The 
engine  and  attached  cars,  when  so  stopped,  moved  only 
a  few  feet.  The  detached  cars  continued  to  move  (the 
plaintiff  still  endeavoring  to  fix  the  air  cock),  until  they 
came  in  collision  with  the  attached  cars  just  stopped, 
in  obedience  to  the  conductor's  signal,  as  aforesaid. 
The  conductor  gave  the  plaintiff  no  notice  or  warning 
of  his  purpose  to  stop  the  train.  He  (the  conductor) 
had  just  previously  given  the  plaintiff  orders  for  the 
disposition  of  the  cars  of  the  train  there,  which  orders 
the  plaintiff  had  communicated,  by  direction  of  the  con- 
ductor, to  the  engineer;  and  those  orders  required  the 
engineer  to  leave  these  detached  cars  on  the  side  track, 
and  go  forward  with  the  engine  and  remaining  cars  to 
the  main  line,  and  thence  on  a  side  track  on  the  oppo- 
site side  of  the  main  line;  and  the  engineer  was  in  the 
act  of  obeying  these  orders  when  he  was  signaled  by 
the  conductor  to  stop,  as  aforesaid.  So  that  the  plaint- 
iff had  no  cause  to  apprehend  that  the  engine  and 
attached  cars  would  be  stopped  only  a  few  feet  from 
where  the  uncoupling  had  been  effected;  and  being  en- 
gaged in  the  effort  to  fix  the  air  cock  to  prevent  the  de- 
tached cars  from  moving,  which  necessitated  such  a 
relation  of  his  body  to  the  air  cock  as  prevented  his 
seeing  forward,  it  is  evident  he  did  not  see  the  attached 
cars,  or  know  they  had  been  stopped  on  the  track.  The 
conductor  knew  all  these  conditions  and  saw,  or  was 
negligent  if  he  did  not  see,  the  plaintiff's  peril. 

When  we  had  this  case  under  consideration  formerly, 
we  thought,  as  the  city  court  evidently  did,  that  it 
came  within  the  principle  of  Railroad  Co.  v,  Richie,  99 
Ala.  346,  12  South.  612,  and  that  'plaintiff  was  negli- 
gent, because  the  proof  showed  he  could  have  done  the 
work  of  fixing  the  air  cock  without  placing  himself 
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in  front  of  the  drawhead,  whereby  the  collision  of  the 
cars  would  not  have  injured  him;  but  the  reargiiment 
and  further  examination  of  the  evidence  satisfies  us 
that  the  case  is  distinguishable  from  Richie's  case,  and 
that  the  plaintiflF,  having*  no  reason  to  apprehend  other 
cars  on  the  track,  but  having-  every  reason,  g-rowing 
out  of  the  express  orders  of  the  conductor,  to  suppose 
there  were  none,  was  justified,  so  far  as  danger  from 
that  source  was  concerned,  in  taking  any  convenient 
position  to  do  the  important  work  of  stopping  the  cars 
moving  on  the  down  grade.  We,  therefore,  hold  that 
the  evidence  entitled  the  plaintiflF  to  recover. 

Ordinarily,  we  would  assess  the  plaintiff's  damages, 
and  render  judgment  here.  The  record  so  presents 
the  evidence  of  plaintiflF's  injuries  as  to  render  an 
assessment  of  damages  quite  unsatisfactory.  It  is 
manifest  that  the  most  material  inquiry  is  whether  the 
hernia  caused  by  the  injury  is  permanent.  Dr.  Dren- 
nen  was  of  opinion  it  could  not  be  cured.  Dr.  Wyman 
was  of  opinion  it  could  be  cured  by  an  operation,  but 
not  without  it.  He  said,  however,  that  such  opera- 
tions often  fail;  that  he  could  not  say  whether  or  not 
they  fail  of tener  than  they  succeed.  He  does  not  seem 
to  have  been  asked  as  to  the  nature  of  the  operation, — 
whether  a  simple  one,  free  from  any  just  apprehension 
of  danger,  to  which  a  person  ought  to  submit,  if  it 
held  out  reasonable  hope  of  cure,  or  a  dangerous  or  ex- 
tremely painful  one,  to  which  a  person  ought  not  to  be 
required  by  a  wrongdoer  to  submit,  against  his  will. 
The  trial  occurred  about  nine  months  after  the  injury. 
Since  then  two  years  have  elapsed.  With  very  much 
greater  certainty  can  the  court  now  determine  the  per- 
manency of  the  injury  than  at  the  former  trial.  The 
act  creating  the  city  court  provides  in  reference  to 
non-jury  cases,  on  appeal,  that,  if  this  court  finds  there 
is  error,  it  shall  render  such  judgment  in  the  cause  as 
the  court  below  should  have  rendered,  or  reverse  and 
remand  the  same  for  further  proceedings,  as  to  it  shall 
seem  right.  We  think,  under  the  circumstances  stated, 
we  subserve  justice  by  remanding  the  cause  for  another 
trial.     Reversed  and  remanded. 
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NiHILL 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts^  Oct.  23,  i8g6,) 

Killing  of  Employee — Contributory  Negligence. — ^An  employee  of  a 
railway  company  went  between  the  cars  of  a  train  to  couple  them 
without  having*  notified  the  superintendent  and  fireman  who  were 
in  control  of  the  train,  and  was  killed  while  there  by  the  backing  of 
the  cars.  Held,  that  he  was  guilty  of  such  neg-lig-ence  as  to  prevent 
a  recovery  for  his  death. 

Exceptions  from  superior  court,  Berkshire  county. 
Exceptions  overruled. 

C.  E.  Hibbard,  J.  B.  Carroll^  and  W.  H.  Medina 
tocky  for  plaintiflF. 

A.  C  Collms^  for  defendant. 

Morton,  J.  Assuming-  that  the  fireman  was  a  per- 
son in  charge  or  control  of  the  engine  and  cars, 
and  that  Tone  was  the  superintendent,  or  was  act- 
ing as  superintendent,  we  think  that  there  was 
no  evidence  which  fairly  would  have  warranted 
the  jury  in  finding  that,  at  the  time  when  the  cars  were 
backed  and  the  plaintiflF's  intestate  was  killed,  either 
the  fireman  or  Tone  knew  or  had  any  reason  to  sup- 
pose that  he  was  between  the  cars,  and  therefore  were 
not  guilty  of  negligence  in  failing  to  warn  him,  or  to 
give  any  signal  of  the  backing  of  the  cars.  Further, 
the  plaintiff's  intestate  knew  that  two  attempts  had 
been  made  to  couple  the  cars,  which  had  failed,  and 
that  the  attempt  to  couple  them  had  been  suspended; 
and  we  think  that,  when  he  went  in  between  the  cars 
again  to  couple  them,  it  was  his  duty  to  give  some  no- 
tice of  his  presence  to  Tone  or  those  in  charge  or  con- 
trol of  the  engine  and  train.  This  he  failed  to  do,  and 
was  therefore  wanting  in  due  care.  Perry  v.  Railroad 
Co.,  164  Mass.  2%,  41  N.  E.  289;  McLean  v.  Paper 
Co.,  165  Mass.  5,  42  N.  E.  330.     Exceptions  overruled. 
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Vincent 

V, 

Morgan's  L.  &  T.  Railroad  &  Steamship  Co. 

(48  La.  Ann,  May  i8y  i8g6,) 

Accident  at  Railroad  Crossing — Contributory  Negligence. — A  per- 
son, knowing-  that  the  regular  train  over  a  railroad  had  passed, 
failed  to  stop  and  look  before  driving  over  a  crossing  and  was 
struck  and  killed  by  a  special  train,  through  no  negligence  of  the 
employees  of  the  railroad  company.  She  might  have  seen  the 
train,  which  had  given  the  customary  signals,  by  exercising  proper 
care.  Held,  that  she  was  guilty  of  such  contributory  negligence  as 
to  prevent  a  recovery  of  damages  for  her  death. 

Appeal  from  judicial  district  court,  parish  of  Iberia. 
Reversed. 

Don  Caffery  d:  Son,  for  appellant. 

C.  H.  Mouton  and  L.  O.  Hacker^  for  appellee. 

Nicholas,  C.  J.  The  present  suit  was  brought  by 
the  plaintiff  in  his  capacity  as  natural  tutor  of  his  mi- 
nors, issue  of  his  marriage  with  his  deceased  wife, 
Rose  Olivier.  He  alleged  that  the  public  road  from 
New  Iberia  to  Olivier  station,  a  distance  of  about  five 
miles  from  New  Iberia,  runs  almost  parallel  with  the 
main  track  of  the  defendant  company,  whence  it  turns 
at  a  right  angle,  and  crosses  over  and  intersects  the 
said  track  perpendicularly  at  Olivier  station,  at  a  dis- 
tance of  about  five  miles  east  of  New  Iberia,  and  about 
three  miles  from  the  said  point  of  turning  ;  that  on  the 
16th  of  March,  1893,  his  wife  was  driving  on  said  pub- 
lic road  in  a  buggy  with  Mrs.  Jackson  and  her  child  on 
her  return  home  from  New  Iberia,  in  company  with 
many  other  persons  who  were  driving  and  riding  ;  that 
in  order  to  reach  her  home,  which  was  situated  in 
Iberia  parish,  she  had  to  cross  said  track  at  said  Olivier 
station,  which  is  one  of  the  flag  stations  of  said  com- 
pany situated  on  the  north  side  of  said  Main  street,  and 
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on  the  east  side  of  said  public  road  ;  that,  at  the  inter- 
section of  said  main  track  by  said  public  road,  the 
main  track  is  elevated  about  three  feet  above  the  level 
of  the  public  road,  which  forms  a  steep  grade  ;  that  all 
along-  the  west  side  of  the  public  road,  from  its  said 
turning"  point  from  the  place  of  its  intersection  with 
the  main  track,  there  were  then  small  trees,  shrubs, 
and  briars  along  the  fence,  which  intercepted  the  view 
on  that  side  from  the  public  road  ;  that  on  said  day,  at 
about  12  o'clock  m.,  his  wife  reached  the  intersection 
at  said  Olivier  station,  and,  just  as  she  was  crossing* 
over  the  said  main  track,  she  was  struck,  run  over,  and 
mutilated  by  a  special  train  of  said  company,  in  charge 
of  its  officers  and  employees,  running  at  a  great  and 
dangerous  rate  of  speed  of,  at  least,  50  miles  an  hour, 
from  the  west,  going  east,  on  the  said  main  track,  and 
crushing,  also,  Mrs.  Jackson  and  child  and  the  horse 
and  buggy  ;  that  no  signal  or  warning  was  given  by 
the  officers  and  employees  of  said  company  in  charge 
of  said  train,  or  any  one  else,  of  the  approach  of  said 
train  to  the  said  intersection  point  at  Olivier  station  ; 
that  no  bell  was  rung  and  no  whistle  was  blown  ;  the 
speed  of  the  special  train  and  engine  was  not  slackened; 
no  attempt  was  made  and  no  precautions  taken  by  said 
officers  and  employees  in  charge  of  said  special  train  to 
avoid  said  collision,  who,  driving  said  special  train  at  a 
reckless  speed  through  mists  and  violent  winds  from 
the  southeast,  must  have  known,  and  knew,  of  the  dan- 
ger of  collision,  and  that  her  death  is  due  to  the  great 
and  culpable  neglect  of  the  engineer,  officers,  and  em- 
ployees of  said  company,  running  said  special  train  ; 
that,  by  the  gross  and  wanton  and  culpable  negligence 
of  the  said  officers  and  employees  of  said  company  in 
charge  of  said  train,  his  wife  was  ruthlessly  killed,  and 
her  minor  children  deprived  of  the  care  and  love  of 
their  mother  ;  that,  by  the  untimely  loss  of  their  mother, 
they  are  entitled  to  damages  against  the  company  for 
the  sum  of  S20,000  ;  that  said  children  were  aged,  re- 
spectively, seven  months  and  two  years.  He  prayed 
for  judgment  accordingly.     Defendant,   after   having 
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excepted  that  plaintiflF's  petition  disclosed  no  cause  of 
action,  answered,  pleading  the  general  issue.  It 
averred  that  the  death  of  plaintiflF's  wife  was  caused 
solely  by  and  through  her  own  negligence,  imprudence, 
and  want  of  care ;  and,  further,  that  if  its  servants 
were  guilty  of  any  negligence,  as  charged  by  plaintiflF, 
which  it  denied,  that  the  same  was  not  the  proximate 
cause  of  the  death  of  his  wife  ;  that  she  would  not  have 
been  injured  or  killed  but  for  her  want  of  care  and 
contributory  negligence.  The  jury  before  which  the 
case  was  tried  having  returned  a  verdict  in  favor  of 
plaintiflF  for  $10,000,  judgment  was  rendered  in  con- 
formity thereto,  and  the  defendant  appealed. 

On  the  16th  of  March,  1893,  the  wife  of  Joseph  Vin- 
cent, the  plaintiflF,  was  returning  in  a  buggy  to  her 
home  near  Olivier  station,  in  the  parish  of  Iberia,  from 
New  Iberia.  Accompanying  her  was  her  sister  and 
her  sister's  child.  The  public  road  near  Olivier  (which 
is  a  flag  station  on  defendant's  road)  runs  nearly  paral- 
lel to  the  company's  tracks,  but,  when  almost  opposite 
to  the  station,  it  makes  an  abrupt  turn,  at  or  near  Vea- 
zey's  store,  and  crosses  the  main  track  to  the  other 
side.  The  day  was  cloudy,  and  a  strong  wind  was 
blowing.  Mrs.  Vincent  was  driving.  Reaching  the 
turning  point  in  the  road,  she  drove  directly  to  the 
point  of  intersection  of  the  road  with  the  track,  without 
stopping  ;  and,  as  the  horse  ^^as  crossing  the  track,  it 
was  struck  by  the  locomotive  attached  to  a  train  of  cars 
operated  by  employees  of  the  defendant  company.  The 
horse  was  killed,  the  buggy  entirely  demolished,  and 
Mrs.  Vincent  (mortally  wounded)  died  a  few  moments 
after  the  accident.  The  sister  and  her  child,  after  ling- 
ering a  short  time,/  also  died.  The  train  with  which 
the  buggy  collided  was  not  the  regular  passenger,  but 
a  special  train  on  inspection  duty.  It  was  running, 
just  before  it  passed  the  intersection  of  the  public  road 
with  the  track  at  Olivier  station,  at  about  40  miles  an 
hour.  The  whistle  of  the  locomotive  was  blown  at  or 
near  the  whistling  post  four  times,  according  to  custom, 
and  again  near  the  crossing.     The  bell  seems  to  have 
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been  also  rung*.  The  appliances  of  the  train  were  n 
g-ood  condition,  and  the  employees  of  the  company  at 
their  respective  posts.  We  have  examined  the  record 
carefully,  and  the  examination  so  made  forces  us  to  the 
conviction  that  the  verdict  of  the  jury  and  the  judgment 
based  upon  it  are  contrary  to  the  law  and  the  evidence. 
"We  have  found  no  facts  either  of  omission  or  commis- 
sion, on  the  part  of  the  company's  employees,  which 
could  g*ive  rise  to  an  action  of  damag'es  against  the  de- 
fendant. We  find,  on  the  contrary,  that  the  unfortunate 
accident  by  which  the  plaintiff's  wife  came  to  her  death 
is  directly  traceable  to  heedlessness  and  want  of  care 
and  proper  caution  on  the  part  of  the  deceased. 

Plaintiff's  pleadings  refer  to  the  train  as  being  a  spe- 
cial one ;  the  speed  at  which  it  was  running  as  being 
dangerous,  particularly  in  view  of  the  darkness  of  the 
day ;  to  the  speed  not  having  been  checked  as  the  cars 
-approached  the  crossing;  and  to  obstructions  to  the 
view  along  the  line  of  road  from  Veazey's  store  to  the 
crossing.  The  evidence  shows  that  along  the  bar 
fences  between  which  the  public  road  ran  were  a  few 
scattering  trees  of  small  size,  and  also  some  weeds  be- 
teen  18  inches  and  2  feet  high,  but  that  they  left,  none 
the  less,  in  clear  view,  any  train  approaching  upon 
defendant's  track,  particularly  to  those  sitting  in  an  ele- 
vated buggy,  and  that  the  track  itself  was  raised  above 
the  general  level  of  the  surrounding  country.  The  ap- 
proach to  the  main  track  from  Veazey's  store  being  al- 
most perpendicular,  all  that  a  person  sitting  in  a  buggy 
would  have  had  to  have  done  in  order  to  ascertain  the 
exact  situation  was  to  have  looked  to  the  right  across 
the  side  of  the  buggy,  if  the  curtain  on  that  side  were 
raised,  or,  if  it  were  down,  to  have  leant  forward  a  lit- 
tle and  looked  across.  It  so  happened  that  the  curtain 
on  the  right  side  [the  very  one  which  should  have  been 
up]  had  been  lowered  in  consequence  of  a  threatening 
rain ;  and  the  persons  inside  the  buggy,  in  spite  of  that 
fact,  drove  forward  without  attempting  in  any  way  to 
guard  against  possible  danger.  Mrs.  Vincent,  the  evi- 
dence ^ows,  lived  near  the  railroad,  had  often  crossed 
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this  identical  trax:k,  and  was  familiar  with  the  surround- 
ing's. The  distance  between  the  store  and  the  crossing* 
was  considerable,  and  furnished  ample  time  and  oppor- 
tunity for  examination  and  discovery ;  but  no  precau- 
tions, it  seems,  were  taken.  In  order  to  reach  the 
track,  it  was  necessary  to  move  up  an  incline  leading*  to 
the  track,  but  no  halt  was  made,  when  almost  the 
slightest  touch  upon  the  reins  could  have  held  the  horse 
in  check.  We  are  satisfied  that  the  track  was  reached 
before  a  suspicion  of  dang-er  entered  the  minds  of  any 
of  the  party.  Did  the  simple  fact  that  the  hour  for  one 
of  the  regular  trains  had  passed,  and  that  for  the  other 
had  not  been  reached,  warrant  the  belief  that  no  train 
was  likely  to  pass  ?  It  has  been  held  that  it  does  not ; 
that  parties  having  occasion  to  cross  a  track  must  bear 
in  mind  that,  in  the  management  and  business  of  rail- 
roads, special  trains  are  liable  to  be  sent  forward  at  any 
moment;  and  that  the  rule  that  a  person,  before  at- 
tempting to  cross  a  track,  must  stop,  look,  and  listen  to 
guard  against  danger,  is  not  confined  to  certain  hours 
of  the  day  or  night,  nor  limited  to  particular  trains.  A 
railroad  track  of  itself  has  been  held  to  be  a  warning  of 
danger.  Hinken  v.  Railway  Co.  (Iowa)  66  N.  W.  883. 
Plaintiflf ,  in  respect  to  the  obstruction,  alleged,  over- 
looks the  fact  that,  if  such  obstructions  really  masked 
the  view,  they  themselves  were  as  much  concealed  from 
the  view  of  the  defendant's  employees  as  the  latter  were 
from  the  persons  in  the  buggy,  and  that  the  very  fact 
of  the  existence  of  the  same  imposed  additional  caution 
upon  parties  approaching  the  track.  Beach,  Contrib. 
Neg.  p.  203,  §  65 ;  Patt.  Ry.  Ace.  Law,  §  177 ;  Hinken 
V.  Railway  Co.  (Iowa)  66  N.  W.  883.  We  do  not  un- 
derstand plaintiff's  allegations  as  charging  that  the  em- 
ployees of  the  railroad  saw  the  approaching  buggy,  or 
that,  by  the  exercise  of  such  reasonable  care  as  was 
consistent  with  their  duties,  they  might  have  seen  them 
any  sooner  than  they  did.  Their  allegations  as  to  the 
difficulty  under  which  they  themselves  labored  in  see- 
ing surrounding  objects,  by  reason  of  the  misty,  cloudy 
weather  and  the  intervening  trees  and  weeds,  negative 
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the  idea  of  such  a  claim  having  been  advanced  on  their 
part  against  the  defendant  as  a  cause  of  action.  There 
is  no  attempt  to  show  that  defendant's  employees  failed 
in  their  duty  from  the  moment  the  danger  was  seen  up 
to  the  time  of  the  accident,  nor  is  there  any  charge  that 
the  defendant  was  in  fault  in  respect  to  any  of  the  ap- 
pliances connected  with  the  train.  Their  real  conten- 
tions are  that  the  whistle  was  not  sounded,  the  bell 
was  not  rung,  the  train  was  moving  at  a  dangerously 
fast  rate,  and  its  speed  was  not  slackened  as  the  cars 
approached  the  crossing.  The  signals,  as  we  have 
said,  were  properly  given ;  but  they  were  not  heard, 
possibly  because  the  wind  was  high,  possibly  because 
the  ladies  in  the  buggy  had  their  hats  on  covered  with 
their  veils,  possibly  because,  engaged  in  conversation 
and  apprehending  no  danger,  they  gave  no  heed  to  what 
was  passing  around  them.  We  have  no  reason  to  sup- 
pose that  the  accident  would  have  been  avoided  had  the 
train  been  moving  at  a  slower  rate  than  it  was.  It  is 
not  so  charged,  though  it  is  referred  to  as  having  been 
dangerously  fast.  PlaintiflF  charges  that  the  em- 
ployees of  the  defendant  had  no  right  to  move  the  train 
at  as  fast  a  rate  as  it  was  going  on  a  misty  and  windy 
day,  and  knew,  or  must  have  known,  of  the  danger  of 
a  collision.  We  do  not  find  that  the  train  was  moving 
at  a  faster  rate  than  that  at  which  passenger  trains 
frequently  move  between  regular  stations.  Olivier 
was  only  a  flag  station,  and  this  particular  train  had  no 
reason  to  stop  there,  or  to  expect  that  it  would  be 
stopped  at  that  point.  The  evidence  does  not  show 
such  a  condition  of  things  as  the  allegations  charge. 
The  day  was  dark  and  somewhat  misty,  and  a  rain  was 
threatening,  but  the  hour  was  just  after  noonday,  and 
all  objects  were  visible.  The  evidence  discloses  the 
existence  of  no  fact  outside  of  the  alleged  fact  itself, 
that  the  wind  was  high  and  the  day  was  not  bright, 
tending  to  show  that  it  was  the  engineer's  duty  to 
slacken  the  speed  at  which  the  train  was  moving.  It 
has  been  said  in  other  jurisdictions  that  trains  must  be 
run  with  speed  on  dark  nights  and  on  misty  days,  and 


CONTRIBUTORY  NEGI^IGENCE.  469 

Vincent  v,  Morgan's  I/.  &  T.  R.  &  S.  Co. 

that  doing  so  raises  no  inference  of  negligfence  in  the 
absence  of  special  facts  going*  to  call  for  particular  pre- 
caution. Railway  Co.  v.  Wright  (Neb.)  66  N.  W.  842. 
Trains  are  run  by  schedule,  one  train  conforming  itself 
to  the  movements  of  the  others ;  and  it  would  be  a  dan- 
gerous rule  to  establish  that  weather  conditions  in  one 
particular  neighborhood  should  control  and  regulate 
the  speed  of  the  trains  in  a  special  vicinity.  It  is  not 
shown  that  the  lane  at  Olivier  crossing  is  a  much-fre- 
quented crossing,  or  that  there  were  grounds  for  sup- 
posing that  persons  proposing  to  cross  there  would  not 
be  governed  by  ordinary  rules  of  caution  and  prudence. 

Appellee  presses  upon  us  that  the  fireman  was  firing 
up  as  he  reached  the  whistling  post,  and  that  he  should 
not  have  been  doing  so,  but  should  have  desisted  until 
the  crossing  was  passed;  that,  if  he  had  been  looking 
out  on  the  left  of  the  cab,  he  would  have  seen  the  buggy 
approaching  the  crossing  sooner  than  he  did.  The 
fact  that  the  fireman  was  engaged  in  putting  in  coal  as 
the  train  approached  the  whistling  post  was  a  fact 
shown  by  his  own  testimony,  and  was  not  looked  to  or 
assigned  as  furnishing  any  ground  of  complaint  in  the 
pleadings,  as  we  have  said.  There  was  no  attempt  to 
show  that,  in  firing  up  at  the  time  he  did,  he  was  not  at 
that  time  doing  exactly  what  was  necessary  to  be  done 
in  the  line  of  his  duty.  If  he  had  been  looking  out  at 
that  time,  there  \yould  have  been  nothing  to  indicate,  so 
far  as  we  see  from  the  evidence,  that  the  parties 
inside  the  buggy  would  attempt  to  cross  over  the  track 
directly  in  front  of  a  train  rapidly  approaching  them, 
and  directly  visible  to  them  had  they  looked.  We  are 
of  the  opinion  that  the  deceased  was  guilty  of  such  con- 
tributory negligence  in  this  case  as  to  cut  oflF  the  claim 
for  damages. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  verdict  of  the  jury  and 
the  judgment  appealed  from,  based  thereon,  be,  and 
the  same  are  hereby,  annulled,  avoided,  and  reversed; 
and  it  is  now  ordered,  adjudged,  and  decreed  that 
plaintiflF's  demand  be  rejected,  with  costs  in  both  courts. 
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Special  Trains. — One  who  approaches  a  track  and,  without  look- 
ing or  listening-  or  giving  any  attention  to  his  surroundings, 
steps  thereon,  and  is  almost  immediately  struck  by  a  passing 
train,  is  guilty  of  such  contributory  negligence  as  to  prevent  his 
recovery  for  the  injuries  so  received,  though  the  train  was  an  extra 
one  and  no  signal  was  given  of  its  approach.  Maxey  v,  Missouri 
Pac.  R.  Co.,  113  Mo.  1,  20  S.  W.  Rep.  654.  Approving  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Houston,  95  U.  S.  697;  Austin  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  91  111.  35.  Following  Boyd  v.  Wabash,  Western  R.  Co.,  105  Mo. 
371;  Yancey  v.  Wabash,  St.  L.  &  P.  R.  Co.,  93  Mo.  433;  Taylor  v. 
Missouri  Pac.  R.  Co.,  86  Mo.  457;  Powell  v.  Missouri  Pac.  R.  Co.,  76 
Mo.  80;  Turner  v.  Hannibal  &  St.  J.  R.  Co.,  74  Mo.  602;  Henze  v.  St. 
Louis,  K.  C.  8l  N.  R.  Co.,  71  Mo.  636;  Zimmerman  v,  Hannibal  &  St. 
J.  R.  Co.,  71  Mo.  476. 

The  fact  'that  one  about  to  cross  a  track  knows  that  a  train  has 
just  passed,  and,  according  to  the  time  table,  another  train  will  not 
pass  for  some  time,  does  not  relieve  him  from  the  exexfcise  of  due 
care  in  looking  and  listening  for  trains  that  may  be  running  off 
time.  Durbin  v.  Oregon  R.  &  N.  Co.,  32  Am.  &  Eng.  R.  Cas.  149, 17 
Oreg.  5,  11  Am.  St.  Rep.  778,  17  Pac.  Rep.  5. 

But  in  such  a  case  plaintiff  is  only  bound  to  look^  when  to  do  so 
would  aid  him  in  ascertaining  the  approach  of  a  train;  under  other 
circumstances,  he  has  a  right  to  rely  upon  his  sense  of  hearing. 
Hinkle  v.  Richmond  &  D.  R.  Co.,  109  N.  Car.  472,  13  S.  E.  Rep.  884. 

(2)  Illustrations. — Where  a  person,  in  a  sleigh  drawn  by  one  horse 
on  a  wagon  road,  approaching  a  crossing  with  which  he  was  fa- 
miliar, could  have  seen  a  coming  train  during  its  progress  through 
a  distance  of  70  rods  from  the  crossing  if  he  had  looked  from  a  point 
at  any  distance  within  600  feet  from  the  crossing,  and  was  struck 
by  the  train  at  the  crossing  and  injured,  he  was  guilty  of  contribu- 
tory negligence,  even  though  the  train  was  not  a  regular  one  and 
was  running  at  a  high  rate  of  speed,  and  did  not  stop  at  a  depot  70 
rods  from  the  crossing  in  the  direction  from  which  the  train  came, 
and  did  not  blow  a  whistle  or  ring  a  bell  between  the  depot  and  the 
crossing.  Schofield  v,  Chicago,  M.  &  St.  P.  R.  Co.,  19  Am.  &  Eng. 
R.  Cas.  353,  114  U.  S.  615,  5  Sup.  Ct.  Rep.  1125.  Approving  Chicago, 
R.  I.  &  P.  R.  Co.  V,  Houston,  95  U.  S.  697.  Approved  in  Bertelson  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  5  Dak.  313, 40  N.  W.  Rep.  531;  Ladouceur 
v.  Northern  Pac.  R.  Co.,  4  Wash.  38.  Distinguished  in  State  v. 
Union  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  167,  70  Md.  69.  Quoted  in 
Bauer  v,  St.  Louis,  I.  M,  &  S.  R.  Co.,  46  Ark.  388;  New  York,  P.  & 
N.  R.  Co.  V,  Kellam,  32  Am.  &  Eng.  R.  Cas.  114,  83  Va.  851.  Recon- 
ciled in  Grand  Trunk  R.  Co.  z/.  Ives,  144  U.  S.  408. 

Plaintiff  attempted  to  walk  across  or  along  the  main  track  of  a 
railroad.  There  was  nothing  to  obstruct  his  view  of  the  track  or 
divert  his  attention  from  the  conditions  surrounding  him;  but  he 
failed  to  look  for  approaching  trains,  and  was  struck  and  in- 
jured by  a  passing  locomotive.  Held^  that  he  was  guilty  of  con- 
tributory negligence  preventing  a  recovery,  although  he  did  not 
expect  a  train,  and  no  regular  train  was  due  at  that  time.  Schmolze 
V,  Chicago.  M.  &  St.  P.  R.  Co.,  83  Wis.  659,  53  N.  W.  Rep.  743,  54  N. 
W.  Rep.  106. 
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Phii^pott 

V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania ^  May  ^5,  i8g6.) 

m 

Accident  at  Crossing — Negligence — Question  for  Jury. — A  person 
attempted  to  cross  a  four-track  railway  before  a  train  approaching* 
slowly  on  the  third  between  three  hundred  and  six  hundred  feet 
away,  and  was  struck  and  killed  by  an  eng-ine  approaching*  on  the 
fourth  track  at  the  rate  of  forty  miles  an  hour  which  had  been  hid- 
den from  view  by  the  freight  train.  Held^  that  the  question  as  to 
whether  he  was  negligent  was  properly  submitted  to  the  jury. 

Second  Marriage  of  Wife — Damages. — It  is  not  error  for  the  court 
to  refuse  to  charge  that  the  jury  is  entitled  to  take  into  considera- 
tion the  second  marriage  of  the  plaintiff  and  the  fact  that  her  sec- 
ond husband  is  still  living,  by  way  of  diminution  of  any  damage 
which  the  plaintiff  might  have  sustained  by  the  death  of  her  first 
husband. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Affirmed. 

PlaintiflF,  as  the  widow  of  Sidney  J.  Philpott, 
brought  an  action  to  recover  damages  for  the  death  of 
her  husband,  who  was  killed  by  being  struck  by  a 
railroad  locomotive  at  the  crossing  of  the  Pennsylvania 
Railroad  at  Cottman  street,  near  Tacony,  Philadelphia. 
At  the  place  of  the  accident  the  company  maintained 
four  tracks.  As  deceased  reached  the  track  a  freight 
train  consisting  of  about  60  cars  was  approaching  the 
crossing,  on  the  third  track,  at  a  rate  of  about  10  or  15 
miles  an  hour.  He  attempted  to  cross  the  track  direct- 
ly in  front  of  this  train.  Just  as  he  passed  over  the 
third  track  on  which  the  freight  train  was  approaching, 
a  light  engine  running  on  the  fourth  track,  in  the  same 
direction  as  the  freight  train,  and  obscured  from  view 
by  reason  of  the  approaching  freight  train,  struck  and 
instantly  killed  him.  The  light  engine  appears  to 
have  been  running  at  about  40  miles  an  hour.      There 
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was  evidence  tending  to  show  that  at  the  crossing 
where  the  accident  happened  the  track  extending  to- 
wards the  east,  from  which  direction  the  freight  train 
was  approaching,  is  almost  straight  for  a  mile,  so  that 
a  person  standing  a  few  feet  from  the  crossing  could 
see  a  train  approaching  about  the  distance  mentioned. 
The  evidence  as  to  the  distance  the  freight  train  was 
from  the  crossing  at  the  time  deceased  attempted  to 
cross  was  conflicting,  showing  the  distance  to  have 
been  from  300  to  600  feet.  There  was  conflicting  evi- 
dence, also,  as  to  whether  or  not  the  light  engine  had 
sounded  its  whistle  or  rung  its  bell;  but,  in  any  event, 
it  appeared  that  the  sound  of  the  whistle  or  bell  could 
scarcely  have  been  heard,  on  account  of  the  noise  made 
by  the  approaching  freight  train.  There  was  evidence 
tending  to  show  that  deceased  had  stopped,  looked,  and 
listened  at  a  place  a  few  feet  from  the  first  track,  and 
also  evidence  that  a  flagman  standing  on  the  side  of  the 
crossing  opposite  deceased,  as  he  approached,  had  sig- 
naled the  approach  of  the  train.  On  the  trial,  defend- 
ant requested  the  court  to  charge  as  follows:  '*The 
evidence  shows  that  the  deceased  attempted  to  cross 
the  railroad  in  front  of  a  long  train  of  cars,  whose 
approach  on  track  No.  3  was  plainly  visible,  and  which' 
train,  although  moving  slowly,  was  nearing  the  cross- 
ing when  the  deceased  started  to  go  over.  It  was  the 
duty  of  the  deceased,  under  such  circumstances,  to 
wait  until  the  train  on  No.  3  track  passed  by.  Its  ap- 
proach necessarily  hid  a  portion  of  track  No.  4,  and 
the  noise  made  by  it  was  calculated  to  drown  the  noise 
of  any  locomotive  or  train  approaching  on  said  track 
No  4,  and  to  prevent  signals  of  such  train  from  being 
heard.  To  cross  the  tracks  under  such  circumstances 
was  negligence  on  the  part  of  the  deceased."  The 
court  refused  to  charge  that  as  a  matter  of  law,  under 
the  circumstances,  decedent  was  bound  to  wait  until 
the  freight  train  had  passed,  or  that,  as  a  positive  mat- 
ter of  law,  crossing  the  track,  under  the  circumstances, 
was  negligence  on  the  part  of  decedent;  but  charged 
that  it  was  for  the  jury  to  determine  whether,  under 
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those  circumstances,  an  ordinarily  prudent  man  ought 
to  have  gone  across.  The  refusal  of  the  court  to 
charge  as  requested  was  assigned  as  error.  It  also 
appeared  from  the  evidence  that  the  plaintiflF,  Mary 
Philpott,  had,  after  the  beginning  of  the  suit,  remar- 
ried, and  that  her  second  husband  was  still  alive. 
The  defendant  requested  the  court  to  charge  that  it 
having  appeared  that  the  plaintiflF  had  married  again 
after  bringing  the  suit,  and  that  her  second  husband 
was  still  alive,  the  jury  were  entitled  to  take  this  cir- 
cumstance into  consideration,  bv  way  of  diminution  of 
any  damage  which  the  plaintiff  might  have  sustained 
by  the  death  of  her  husband,  Sidney  J.  Philpott.  The 
court  refused  to  charge  as  requested,  and  this  refusal 
was  assigned  as  error. 

Geo.  Tucker  Bispham^  for  appellant. 
P.  F.  Rothermet^  Jr. ,  for  appellee. 

Per  Curiam.  We  find  nothing  in  this  record  to 
justify  a  reversal  of  the  judgment.  The  case  appears 
to  have  been  tried  with  marked  ability  and  fairness. 
Plaintiff's  right  to  recover  depended  on  questions  of 
fact,  which  were  clearly  for  the  consideration  of  the 
jury;  and  they  were  accordingly  submitted  to  them  by 
the  learned  trial  judge,  with  full,  clear,  and  accurate 
instructions.  Beyond  that  he  had  no  right  to  go.  If 
he  had  complied  with  defendant's  fourth  request  for 
instructions,  and  charged  that,  **under  all  the  evidence 
in  the  case,  the  verdict  must  be  for  the  defendant,"  it 
would  have  been  manifest  error.  As  we  had  occasion 
to  say  in  Railroad  Co.  v.  Werner,  89  Pa.  St.  59  (a  case, 
in  some  of  its  features,  not  unlike  the  one  under  consid- 
eration): **When  the  facts  are  admitted,  or  so  clearly 
and  conclusively  proved  as  to  admit  of  no  reasonable 
doubt,  it  is  the  duty  of  the  court  to  declare  the  law 
applicable  to  them;  but  when  material  facts  are  dispu- 
ted, or  inferences  of  fact  are  to  be  drawn  from  the  tes- 
timony, it  is  the  exclusive  province  of  the  jury  to  de- 
termine what  they  are.  The  line  of  demarkation,  in 
that  respect,  between  the  duty  of  the  court  and  that  of 
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the  jury,  should  be  carefully  guarded.  While,  on  the 
one  hand,  the  court  should  never  permit  the  jury  to 
disregard  or  evade  its  instructions  as  to  matters  of  law, 
it  should  be  equally  careful  not  to  invade  the  province 
of  the  jury,  and  take  upon  itself  the  determination  of 
facts  about  which  there  is  any  dispute."  In  this  case 
the  learned  trial  judge  acted  strictly  within  the  lines 
of  his  duty.  We  find  nothing  in  either  of  the  specifi- 
cations of  error  that  requires  special  notice.  Neither 
of  them  is  sustained.     Judgment  affirmed. 


McManamee 
Missouri  Pac.  Ry.  Co. 

{!i^upreme  Court  of  Missouri^  Div.  No,  2,  Oct,  7,  i8g6.) 

Pleading — Negligence. — When  a  general  allegation  of  negligence 
is  followed  by  an  enumeration  and  averment  of  speciiic  acts  of  neg- 
ligence, the  plaintiff  will  be  confined  to  the  negligence  specifically 
assigned. 

Contributory  Negligence — Instructions. — Where,  in  an  action  to 
recover  for  negligent  killing,  it  appeared  that  the  deceased  went 
upon  the  track  when  he  must  have  seen  the  approach  of  the  train, 
an  instruction  defining  contributory  negligence  is  peculiarly  appro- 
priate, and  is  not  error. 

Same. — In  an  action  to  recover  for  negligent  killing,  an  instruc- 
tion that  if  the  deceased,  after  he  saw  the  train  coming,  or  might, 
by  looking  and  listening,  have  seen  it  coming,  could  have  gotten 
out  of  its  way,  or  kept  out  of  its  way,  but  did  not,  and  precipitated 
himself  before  the  train  to  save  his  horse  and  wagon  from  collision, 
then  the  verdict  must  be  for  the  defendant,  is  not  error,  and  an- 
nounces a  correct  principle  of  law. 

Same. — In  such  case  an  instruction  that  it  was  negligent  to  leave 
a  horse  loose  in  the  immediate  vicinity  of  the  track  of  the  defend- 
ant, and  that,  if  in  consequence  of  this  negligence,  the  deceased 
was  led  into  another  act  of  negligence,  the  natural  consequence  of 
the  first  act,  which  last  act  resulted  in  his  death,  then  the  plaintiff 
could  not  recover,  is  not  error. 

Signals  Required  by  Statute. — An  instruction  that  the  statutes  of 
the  state  and  ordinances  requiring  whistles  to  be  sounded  or  bells  to 
be  rung  on  trains  are  designed  and  intended  to  warn  people  of 
the  approach  of  such  trains,  and  that  if  a  person  approaching  a 
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rack  sees  a  train  approaching*  on  it,  it  is  his  duty  to  avoid  going* 
upon  it,  and  into  danger  of  collision  with  the  train,  and  if  he  sees 
the  train,  it  is  immaterial  so  far  as  he  is  concerned,  whether  the 
signals  are  given  or  not,  is  not  error. 

Appeal  from  St.  Louis  county  circuit  court.     A/- 
finned, 

A,  R,  Taylor^  for  appellant. 

Martin  L.  Clardy  and  Henry  G.  Hcrbel,  for  respond- 
ent. 

Gantt,  p.  J.  John  McManamee  was  struck  by  a 
locomotive  engfine  of  the  Missouri  Pacific  Railway 
Company  near  the  junction  of  Poplar  street  and  the 
levee  in  the  city  of  St.  Louis  on  the  31st  ^^  ^^^^^ 
day  of  January,  1891,  and  died  from  the  in- 
juries thus  received.  This  action  is  by  his  widow, 
Mrs.  Mary  A.  McManamee,  and  is  founded  on  the  al- 
leged negligence  of  the  company,  in  negligently  man- 
aging and  controlling  its  said  engine  and  train  attached 
thereto,  and  violating  an  ordinance  forbidding  the  com- 
pany to  run  its  cars  at  a  speed  exceeding  six  miles  an 
hour  along  said  streets,  and  neglecting  to  cause  the 
bell  on  said  engine  to  be  rung  constantly  while  running 
along  said  streets,  and  failing  to  have  a  watchman  at 
the  intersection  of  said  streets  to  warn  persons  of  the 
approach  of  its  trains.  The  defense  was  a  general 
denial,  plea  of  contributory  negligence,  and  that  the 
ordinance  regulating  the  speed  to  six  miles  an  hour  was 
void.  The  evidence  tended  to  prove  that  plaintiflF  was 
the  wife  of  deceased;  that  deceased  was  killed  by  a  train 
of  defendant  on  its  track  on  Poplar  street;  that  the 
levee  and  Poplar  street  are  public  streets  of  said  city. 
On  the  day  deceased  was  killed  he  went  with  single 
horse  and  wagon  to  get  some  bricks  lying  on  the  levee, 
near  the  western  curb  thereof,  and  about  80  feet  from 
where  defendant's  track  curved  from  the  levee  west  up 
Poplar  street.  While  deceased  was  loading  the  bricks 
into  his  wagon,  the  horse  was  not  hitched  in  any  way, 
and  started  to  walk  away,  and  then  quickened  its  pace 
to  a  trot  northward.     The  deceased  immediately  pur- 


476  CONTRIBUTORY  NEGLIGENCE. 

McManamee  v,  Missouri  Pac.  Rj.  Co. 

sued  and  overtook  the  horse  upon  defendant's  track, 
on  the  curve.  The  horse,  on  reaching-  the  track,  turn- 
ed, west,  with  the  track,  into  Poplar  street,  and  con- 
tinued along-  or  on  the  defendant's  track.  Deceased 
crossed  from  the  south  side  of  the  track  to  the  north 
side,  and  reached  the  head  of  the  horse,  caug-ht  the  bit 
or  rein,  and  endeavored  to  get  him  oflF  the  track,  when 
an  eng-ine  attached  to  defendant's  train,  and  pulling 
about  25  freight  cars,  struck  the  rear  end  of  the  wagon, 
and  threw  it  to  the  south  side  of  the  track,  and  crush- 
ed it.  The  horse  either  broke  loose,  or  was  torn  loose 
by  the  collision,  and  escaped  without  injury  up  Poplar 
street.  Deceased  was  caught  by  the  cylinder  of  the 
engine  on  the  north  side,  thrown  down,  and  dragged 
about  30  feet  by  the  side  of  the  engine  as  it  moved  west, 
and  was  either  dropped,  or  pulled  out  by  some  bystand- 
ers. The  engine  and  train  were  moving  at  a  greater 
speed  than  6  miles  an  hour.  There  was  ample  evidence 
that  the  bell  was  not  constantly  rung  as  required  by 
ordinance.  There  was  also  evidence  that  the  engineer 
was  warned  to  stop  while  the  engine  was  190  feet  from 
deceased,  and  also  that  the  deceased,  who  was  a  man 
of  nearly  60  years,  was  warned  to  keep  oflF  the  track, 
but  that  he  paid  no  attention  to  it,  but  hurried  to  catch 
the  horse,  and  while  pulling  at  the  horse  was  struck 
and  killed.  The  evidence  tended  to  show  that  he  went 
on  the  track  only  a  few  feet  in  advance  of  the  approach- 
ing engine,  which  could  have  been  readily  seen  by  the 
exercise  of  ordinary  care.  The  verdict  or  the  jury  was 
for  the  defendant,  and  plaintiflF,  after  an  unsuccessful 
motion  for  a  new  trial,  appealed  to  this  court.  This 
cause  has  been  on  file  since  September,  1892,  but  coun- 
sel have  continued  it  from  time  to  time  until  this  term, 
and  have  only  favored  us  with  briefs  since  the  last  call 
of  the  docket.  There  can  be  little  excuse  for  such  de- 
lays. Appeals  prosecuted  in  good  faith  should  be  fol- 
lowed with  more  industry.  The  grounds  upon  which 
a  reversal  of  the  judgment  is  sought  are  alleged  errors 
in  the  instructions.  The  instructions  are  as  follows : 
The  court,  at  the  request  of  the  plaintiflF,  gave  the 
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following"  instructions  to  the  jury  :  *'(1)  The  court  in- 
structs the  jury  that  the  ordinance  of  the  city  of  St. 
Louis,  read  in  evidence,  in  relation  to  the  speed  of  de- 
fendant's train,  and  the  ringing  of  the  bell,  was  in 
force  at  the  time  of  the  injury  to  John  McManamee,  and 
that  defendant  at  said  time  had  no  legal  right  to  run  its 
said  train,  at  the  place  of  the  injury,  at  a  greater  rate 
of  speed  than  six  miles  per  hour;  and  if  defendant  was 
at  said  time  running  its  said  train  at  a  higher  rate  of 
speed  than  six  miles  per  hour,  and  did  thereby  directly 
cause  the  injury  and  death  of  said  McManamee,  and  if 
the  jury  further  find  that  said  McManamee  was  at  the 
time  exercising  ordinary  care,  then  defendant  is  liable. 
(2)  If  the  jury  find  from  the  evidence  in  this  case  that 
the  plaintiflF  was  the  wife  of  John  McManamee  at  the 
time  of  his  death,  and  if  the  jury  further  find  from  the 
evidence  that  said  John  McManamee  was  struck  by  de- 
fendant's engine,  and  so  injured  that  he  died  from  said 
injury,  at  the  city  of  St.  Louis,  and  if  the  jury  further 
find  from  the  evidence  that  said  John  McManamee  was 
caused  to  be  so  struck  and  injured  by  reason  of  defend- 
ant's servants  in  charge  of  said  engine  at  said  time 
causing  said  engine  to  be  run  at  a  higher  rate  of  speed 
than  six  miles  per  hour  (if  the  jury  find  that  said  en- 
gine was  run  at  said  time  at  a  higher  rate  of  speed  than 
six  miles  per  hour),  and  if  the  jury  find  that  said  John 
McManamee,  at  the  time  of  his  injury,  was  exercising 
ordinary  care,  under  the  circumstances,  then  the  jury 
should  render  a  verdict  for  the  plaintiflF  for  five  thous- 
and dollars.  (3)  Although  the  jury  find  from  the  evi- 
dence that  John  McManamee  went  on  defendant's  track 
to  attempt  to  remove  his  horse  therefrom,  and  that  in 
doing  so  he  was  not  exercising  ordinary  care,  yet  if  the 
jury  find  further  from  the  evidence  that  defendant's 
servants  in  charge  of  its  engine  and  train  either  saw 
said  deceased  upon  defendant's  track,  or  near  same,  and 
in  danger  of  injury  from  defendant's  engine,  or  by  the 
exercise  of  ordinary  care  could  so  have  seen  said  de- 
ceased upon  said  track,  and  in  danger  of  injury,  and  by 
the  exercise  of  ordinary  [care]  after  so  seeing  said  de- 
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ceased  in  such  dang'er,  could  have  averted  injury  from 
said  deceased,  and  yet  neglected  to  do  so,  and  in  con- 
sequence of  which  deceased  was  killed,  then  plaintiff  is 
entitled  to  recover  five  thousand  dollars." 

The  court,  at  the  request  of  the  defendant,  gave  the 
following  instructions  :  "(1)  The  court  instructs  the 
jury  that  the  plaintiff,  in  her  petition,  claims  the  right 
to  recover  upon  the  following  grounds  :  First,  that  the 
engine  which  struck  her  deceased  husband  was  running 
at  a  rate  of  speed  exceeding  six  miles  per  hour;  second, 
the  bell  of  the  engine  by  which  he  was  struck  was  not 
being  constantly  sounded;  third,  that  the  defendant  did 
not  have  a  watchman  stationed  at  said  crossing  to  give 
warning  of  the  approach  of  trains.  The  burden  of 
proving  these  alleged  acts  of  negligence  is  upon  the 
plaintiff,  to  show  that  they,  or  some  one  of  them,  were 
the  sole  cause,  so  far  as  the  deceased  is  concerned,  of 
the  accident.  In  addition  to  denying  the  foregoing 
charges  made  in  the  plaintiff's  petition,  the  defendant 
relies  upon  the  following  affirmative  facts  as  a  defense: 
First,  that  the  deceased  might,  by  the  exercise  of  or- 
dinary care  for  his  own  personal  safety,  have  avoided 
the  collision  with  the  engine;  second,  that  the  deceased 
was  further  negligent  in  not  properly  securing  his 
horse  from  running  away.  If  j^ou  find  the  defendant 
has  proven  either  of  these  facts,  and  you  find  that  they 
contributed  to  the  injuries  and  death  of  the  deceased, 
then  you  must  find  your  verdict  for  the  defendant,  al- 
though you  may  find  it  guilty  of  negligence,  as  herein- 
before stated,  to  be  charged  against  it  by  the  plaintiff, 
unless  the  defendant  saw  the  danger,  and  might  there- 
after have  avoided  or  prevented  the  same  by  the  exer- 
cise of  ordinary  care.  (2)  The  rule  of  law  is  that  where 
both  parties  are  at  fault  neither  can  recover,  and  you 
are  instructed  that  if  the  deceased  could  have  avoided 
the  accident  to  himself,  although  the  defendant's  ser- 
vants may  have  be^n  guilty  of  negligence,  then  the 
plaintiff  cannot  recover,  and  you  must  find  for  the  de- 
fendant. (3)  While  it  may  have  been  the  duty  of  de- 
fendant's servants  to  make  all  reasonable  efforts  to  stop 
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the  train  and  avoid  the  collision,  yet  the  like  duty  de- 
volved upon  the  deceased,  and  if,  after  he  saw  the  train 
coming,  or  might,  by  looking*  and  listening,  have  seen 
it  coming,  he  could  have  gotten  out  of  its  way,  or  kept 
out  of  its  way,  but  did  not,  then  the  plaintiff  cannot  re- 
cover; and  even  should  the  jury  believe  that  the  deceas- 
ed's horse  and  wagon  were  exposed  to  a  collision  with 
defendant's  train,  this  would  not  excuse  or  justify  his 
precipitating  himself  in  front  of  the  train,  and,  ii  you 
find  he  did  so  in  order  to  save  his  said  horse  and  buggy, 
then  your  verdict  must  be  for  the  defendant  (4)  The 
court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  horse  in  charge  of  the  deceased,  Mc- 
Manamee, was  attached  to  a  wagon  and  was  standing 
on  the  levee,  at  the  time  of  the  accident,  without  being 
fastened  or  so  guarded  as  to  prevent  its  running  away, 
and  that  said  horse  ran  away,  and  deceased  was  injured 
in  consequence  of  its  not  being  fastened  or  guarded, 
they  will  find  their  verdict  for  the  defendant.  (5)  The 
court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  deceased,  McManamee,  saw  the  en- 
gine approaching,  or  knew  of  its  approach,  before  he 
got  upon  defendant's  track,  then  the  failure  of  defend- 
ant's servants  to  ring  the  bell  of  the  engine,  if  a  fact,  is 
immaterial,  and  the  plaintiff  is  not  entitled  to  recover 
on  that  ground  of  negligence." 

1.  It  is  urged  that  the  first  instruction  given  on  be- 
half of  the  defendant  was  erroneous,  in  that  it  elimi- 
nated all  right  of  recovery  based  on  com- 
mon-law negligence,  in  contradistinction  to  iJjJilSfei; 
the  specific  negligence  charged  in  violating 
the  several  city  ordinances.  This  contention  of  plaint- 
iff is  predicated  on  the  general  allegation  that  "her 
husband  was  so  caused  to  be  run  over  and  killed 
through  the  negligence,  carelessness,  and  unskillful- 
ness  of  defendant's  agents  and  servants  in  charge  of 
its  said  engine  and  cars  whilst  running,  conducting, 
controlling  and  managing  the  same,"  which  averment 
she  followed  and  supplemented  immediately  by  averring 
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the  existence  of  the  ordinances  forbidding*  the  runnings 
of  trains  by  defendant  at  a  greater  speed  than  six  miles 
an  hour,  and  requiring  the  bell  on  its  engine  to  be  con- 
stantly rung,  and  to  maintain  a  watchman  at  the  cross- 
ing to  give  warning  of  the  approach  of  its  trains,  and 
alleging  that  the  defendant  failed  to  observe  these  ordi- 
nances, and  this  negligence  caused  her  husband's 
death.  The  practice  is  well  established  in  this  state 
that  when  a  general  allegation  of  negligence,  like  this, 
is  followed  by  an  enumeration  and  averment  of  specific 
acts  of  negligence,  the  plaintiflF  will  be  confined  to  the 
negligence  specifically  assigned.  It  follows  that  the 
court  did  not  err  in  restricting  the  plaintiflF 's  recovery 
to  proof  of  one  of  those  specific  grounds  of  negligence. 
Watson  V.  Railway  Co.  (Mo.  Sup.),  34  S.  W.  573. 
When  specific  negligence  is  charged,  such  general 
allegations  used  in  connecti9n  with  the  specific  charge 
do  not  admit  of  proof  of  negligence,  other  than  that 
specifically  stated.  Waldhier  v.  Railway  Co.,  71  Mo. 
515  ;  Schneider  v.  Railway  Co. ,  75  Mo.  295.  But  this 
assignment  of  error  must  fail  for  another  reason.  If 
plaintiflF  sought  to  recover  on  the  ground  that,  notwith- 
standing deceased  was  negligent  in  going  upon  the 
track,  defendant  was  liable  if  its  servants  in  charge  of 
the  train  saw  his  danger,  and  might  have  avoided  in- 
juring him  by  the  exercise  of  ordinary  care,  it  was  her 
plain  duty  to  have  averred  this  negligence,  and  no  such 
issu^  was  properly  before  the  jury.  Notwithstanding 
this,  the  court  did  modify  its  instructions  so  as  to  hold 
the  defendant  culpable  if  it  '*saw  the  danger,  and  might 
thereafter  have  avoided  or  prevented  the  same  by  the 
exercise  of  ordinary  care."  Moreover,  the  court  gave 
plaintiflF  the  full  benefit  of  this  principle  of  law  in  her 
own  instruction  No.  3.  It  is  evident  that,  notwith- 
standing the  defect  in  her  own  pleading,  she  has  no 
ground  of  complaint  on  this  score  against  the  trial 
court. 

2.  The  second  instruction  merely  stated  the  well- 
recognized  rule  of  law  that  if  plaintiflF's  husband's  own 
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B^ligrence  directly  coiitributed  to  his  injury,  and  vras 
the  proximate  cause  thereof,  she  could  not 
recover,  althcnisrh  defendant  was  guilty  of 
n^ligence,  in  omitiir.g-  the  signals  required 
by  the  ordinances,  or  in  runninof  in  excess 
of  the  speed  allowed  thereby.  The  instruction  is  not 
happily  worded,  and  cannot  be  commended  as  a  prece- 
dent ;  but,  in  view  of  the  other  instructions,  we  do  not 
think  it  could  have  misled  the  jury.  An  instructiou 
defining-  contributoiy  negligence  was  peculiarly  appro 
priate  to  the  facts  disclosed.  The  deceased  went  upon 
the  track  when  he  must  have  seen  the  approach  of  the 
train,  and  his  act  in  so  doing  might  well  have  been 
found  by  the  jury  to  have  been  the  immediate,  direct, 
and  proximate  cause  of  his  death  ;  and,  if  so,  plaintiff 
could  not  recover.  Watson  z\  Railwav  Co.  (Mo.  Sup.\ 
34  S.  W.  574 ;  Beach,  Contrib.  Neg.'§  56. 

3.  There  was  no  error  in  giving  the  third  instruc- 
tion.    It  announces  a  correct  principle  of 
law,  too  long  recognized  in  this  state  to  re- 
quire reasons  or  authority  in  its  support. 

4.  The  fourth  instruction  does  not  seem  to  be  based 
upon  the  ordinance  against  leaving  horses  and  teams 
loose  and  unhitched  in  the  public  streets,  but  proceeds 
upon  the  obvious  truth  that  it  was  negligent 
to  leave  the  horse  loose  in  the  immediate 
vicinity  of  the  railroad  track,  along  which  trains,  pro- 
pelled by  steam  engines,  might  move  at  any  moment ; 
and  if,  in  consequence  of  this  negligent  act,  plaintiff's 
husband  was  led  into  another  act  of  negligence,  the 
immediate  and  natural  consequence  of  the  first,  which 
last  was  the  immediate  cause  of  his  injury,  then  plaint- 
iff could  not  recover,  and  there  was  no  error  in  so  say- 
ing to  the  jury. 

5.  The  statutes  of  the  state,  and  the  ordinances  re- 
quiring whistles  to  be  sounded  or  bells  to  be  rung  on 
trains,  are  designed  and  intended  to  warn 

people  of  the  approach  of  such  trains ;  and,     'bPsutiuJ''*'^ 
if  a  person  approaching  a  track  sees  a  train 
approaching  on  it,  it  is  his  duty  to  avoid  going  upon  it 

5  (N.  s.)  A.  &  E.  R.  Cas.— 29 
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until  the  danger  of  collision  with  the  train  is  passed. 
If  he  sees  the  train,  it  is  immaterial,  so  far  as  he  is 
concerned,  whether  the  signals  are  given  or  not,  as 
they  could  add  nothing  to  his  safety,  which  must  de- 
pend, after  he  sees  the  train,  upon  his  own  care  in 
avoiding  injury.  This  is  all  there  was  in  the  instruc- 
tion, and  it  was  appropriate,  under  the  circumstances, 
and  constituted  no  error.  The  verdict  appears  to  have 
been  for  the  right  party.  It  seems  to  us,  as  doubtless 
it  did  to  the  jury,  that  the  death  of  deceased  was  due 
to  his  negligent  disregard  of  his  own  safety  in  his 
efforts  to  save  his  team  by  running  immediately  in 
front  of  the  moving  train,  and  so  close  to  it  that  the 
engineer  could  not  stop  in  time  to  save  him  after  he 
«aw  him.  The  judgment  is  affirmed. 
Sherwood  and  Burgess,  JJ.,  concur. 


NOTE. 

Horse  Beyond  Control. — Where  W.  drove  his  horses  upon  a  rail- 
road where  it  crossed  a  street,  without  g-iving"  any  heed  to  the  sig'nal 
made,  or  to  the  track,  until  he  came  very  near  it,  and  then,  seeing*  a 
train  approach,  he  attempted  to  cross  the  track  in  front  of  the  en- 
g'ine,  whipping  his  horses  fot  that  purpose,  which  became  restive 
and  uncontrollable,  and  a  collision  ensued  by  which  W.  was  killed. 
Held^  that  no  action  would  lie  by  his  administratrix  ag'ainst  the 
railroad  company.  Wilds  v,  Hudson  River  R.  Co.,  29  N.  Y.  315. 
Following  Spencer  v,  Utica  &  S.  R.  Co.,  5  Barb.  (N.  Y.)  337  ;  Steves 
z/.  Oswego  &  S.  R.  Co.,  18  N.  Y.  AZZ.—Quoted  in  Wilcox  v,  Rome,  W. 
&  O.  R.  Co..  39  N.  Y.  358. 

A  train  was  cut  in  two  and  run  throug-h  a  populous  villag'e  in  two 
sections.  When  the  engine  and  cars  attached  passed  a  certain 
street,  the  deceased  stood  at  the  head  of  his  horse,  which  was  hitch- 
ed to  a  buggy,  some  70  feet  from  the  track.  The  horse  became 
frightened,  and  in  his  effort  to  hold  him  the  deceased  was  thrown 
upon  the  track  and  killed  by  the  rear  section.  Heldy  (1)  that  he  was 
chargeable  with  contributory  neglig"ence  if  he  actually  maw  the  cars 
approaching  ;  (2)  that  it  was  for  the  jury  to  determine  whether  he 
was  neg'lig'ent  in  not  seeing*  the  rear  section.  Butler  v,  Milwaukee 
&  St.  P.  R.  Co.,  28  Wis.  487,  5  Am.  Ry.  Rep.  ASA.—Followed  in  De- 
laney  v.  Milwaukee  &  St.  P.  R.  Co.,  33  Wis.  67. 

In  such  case  the  deceased  had  a  right  to  prevent  the  escape  of  his 
horse,  and  the  fact  that  the  risk  was  increased  by  the  conduct  of  the 
horse  will  not  relieve  the  company  from  liability  for  its  own  negli- 
gence. Butler  V,  Milwaukee  &  St.  P.  R.  Co.,  28  Wis.  487,  5  Am.  Ry. 
Rep.  454.  Distinguishing  Rothe  v,  Milwaukee  &  St.  P.  R.  Co.,  21 
Wis.  256. 
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V. 

Breadow  et  al* 

{Supreme  Court  of  Texas,  June  i8,  i8g6,) 

Contributory  Negligence — Pedestrian  on  Track. — There  can  be  no 
recovery  for  the  death  of  one  who  was  killed  while  walking"  upon  a 
railway  track  by  being"  struck  by  a  train,  where  his  danger  was  not 
seen  by  the  employees  in  charge  of  the  train,  even  though  they 
might  have  done  so  by  exercising-  reasonable  prudence,  and  thereby 
have  avoided  injuring  him. 

E^RROR  to  court  of  civil  appeals  of  Fourth  supreme 
judicial  district.     Reversed. 

Alexander^  Clark  &  Hall  and  T,  J.  Freemaii^  for 
plaintiff  in  error. 

Leakey  Henry  &  Reeves^  W.  C.  Kimbrouffhy  and 
Dudley  G,  Woolefi,  for  defendant  in  error. 

Denman,  J.  Defendant  in  error  sued  plaintiff  in 
error  to  recover  damages  for  injuries  inflicted  upon  her 
husband,  Fred  Breadow,  March  7,  1892,  resulting  in 
his  death.  So  far  as  it  bears  upon  the  question,  we 
give  the  substance  of  the  testimony.  Paul  Lake  tes- 
tified for  plaintiff:  **Breadow  left  me  directly  after  the 
switch  engine  passed.  He  went  straight  across  to  the 
main  track,  and  walked  down  the  middle,  between  the 
main  track,  and  passing  track.  At  the  time  I  was 
working  there,  that  was  all  level,  and  people  used  to 
walk  between  the  two  tracks.  The  path  was  like  a 
snake,  you  know, — just  wherever  they  walked.  It 
would  go  along  in  the  centre  a  piece,  and  then  go  to 
the  side.  It  is  all  level  around  about  the  depot,  on 
both  sides.  There  is  a  towpath  commences  up  there 
at  the  shanty,  and  it  goes  from  one  track  over  to  the 
other,  just  like  asnake,  between  main  and  passing  track. 

*Note, — ^Trespasser  on  Track,  see  3  Rap.  &  Mack  Dig.  833. 
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At  the  time, — the  time  that  Breadow  got  killed, — the 
towpath  was  right  close  to  the  rail  there,  next  to  pass- 
ing- track.  Right  opposite  where  I  was  the  path  ran 
in  the  centre.  Below  where  I  was  standing  the  path 
ran  over  close  to  the  rail  of  the  passing  track.  Just 
about  on  top  of  the  ends  of  the  ties.  The  ends  of  the 
ties  are  about  a  foot  outside  the  rail,  and  the  dirt  was 
just  as  high  as  the  rail,  and  people  would  walk  along 
there.  When  Breadow  left  me  he  went  right  down 
that  way.  He  went  straight  across  to  the  path  when 
he  left  me.  After  he  left  me  a  freight  engine  and  some 
cars  behind  it  went  by  me;  and  I  was  kneeling  on  the 
rail  on  the  rip  track,  looking  under  some  cars,  and 
about  the  time  I  looked  under  I  heard  a  yell,  and  I 
looked  around  and  saw  Breadow  falling.  After  Bread- 
ow left  me  I  kneeled  down  on  the  rail  to  look  under 
the  cars.  The  freight  engine  that  passed  me  after 
Breadow  left  came  from  Fort  Worth,  and  after  she 
had  passed  about  a  minute  or  so  I  heard  a  yell,  and 
looked  around  and  saw  Breadow  falling.  The  freight 
engine  came  from  the  west,  and  was  going  east.  It 
was  on  the  passing  track.  It  was  about  a  half  a  min- 
ute after  it  passed  that  I  heard  the  yell, — probably  not 
so  long.  When  I  heard  the  yell  I  ran  down  there.  I 
was  kneeling  down  when  I  heard  the  yell,  and  then  I 
looked  down  to  where  Breadow  was,  east  of  there,  and 
saw  Breadow  falling  down.  The  cause  of  Breadow 
falling  was  that  the  beams  of  the  engine  struck  him  in 
the  back, — the  front  timber  of  the  engine  struck  him 
in  the  back.  When  I  saw  Breadow  fall  down  he  was 
facing  east.  At  the  time  it  struck  Breadow  the  engine 
was  going  pretty  fast, — ^about  twelve  miles  an  hour. 
The  fireman  and  a  brakeman  were  on  the  engine  at  the 
time.  The  brakeman's  name  was  Weller.  *  *  * 
When  Breadow  left  me,  and  started  down  east,  he 
was  going  home.  He  went  in  the  path  I  have 
described.  I  did  not  see  him  walking  in  the  path,  but 
I  think  he  did,  though.  The  last  time  I  saw  him 
he  got  right  over  here  between  main  and  passing 
tracks,  in  the  path,  and  then  I  did  not  pay  any  atten- 
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tion  to  him  until  I  heard  him  yell.  The  last  time  I  saw 
him,  he  had  gotten  over  in  the  path  ;  but,  between  that 
time  and  when  I  heard  him  yell,  I  don't  know  where  he 
went.  It  is  about  18  or  20  feet  from  where  I  was  over 
to  that  path.  *  *  *  That  was  a  broad  way  between 
the  main  and  passing  track, — nine  or  ten  feet  wide. 
About  three  people  could  stand  abreast  in  that  space 
when  a  train  was  passing.  *  *  *  i  did  not  halloo 
to  Breadow,  or  give  him  any  signal.  I  did  not  know 
he  was  in  any  danger.  He  had  plenty  of  room  there  to 
keep  out  of  danger,  and  I  supposed  he  would  keep  out 
of  danger.  When  the  engine  that  struck  Br^uiow 
passed  me  the  men  on  it  were  looking  out  the  window, 
with  their  faces  to  the  south.  One  of  them  was  stand- 
ing facing  south  in  the  gangway.  The  gangway  is  the 
place  between  the  cab  and  the  tender.  The  other  man 
was  on  the  box,  and  he  was  also  facing  south.  That 
was  before  they  struck  Breadow, — ^about  a  half  a  min- 
ute before."  Calvin  Wilson,  for  plaintiff,  testified: 
**Breadow  was  walking  between  the  passing  track  and 
the  main  track.  I  was  noticing  Breadow  before  the 
engine  got  ten  feet  from  him,  and  then  I  saw  it  was 
going  to  strike  him,  and  before  I  could  halloo  it  struck 
him.  It  was  just  a  small  jump  between  the  rails  of  the 
two  tracks.  Breadow  was  w^alking  tolerable  close  to 
the  rail  next  to  the  passing  track.  That  towpath  is 
just  a  footpath,  and  everybody  passes  up  and  down  on 
it.  I  have  seen  thousands  and  thousands  of  people 
walking  on  that  path.  I  cannot  tell  who  was  on  the 
engine  that  struck  Breadow.  I  never  did  notice  but 
one  man  on  that  engine,  and  he  was  standing  between 
the  engine  and  the  tender,  in  the  gangway.  That  is 
where  he  was  when  I  noticed  him.  He  had  his  face 
over  towards  Katie  Thomas'  house,  south  of  there. 
*  *  *  The  towpath  is  between  the  main  track  and 
the  passing  track.  Breadow  was  closest  to  the  passing 
track.  At  that  time  that  path  was  not  straight,  but 
they  have  straightened  it  now.  It  ran  first  in,  and  then 
out.  The  path  was  not  a  straight  line.  *  *  *  j 
was  on   Indiana  street  at  the  time  of  the  accident. 
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*  *  *  From  the  time  I  first  observed  Mr.  Breadow, 
he  was  gr^ing  east.  I  saw  him  all  the  time  from  the 
time  I  first  saw  him  until  he  was  struck.  *  *  *  i 
did  not  see  him  look  back  in  the  direction  of  the  engine. 
He  could  have  seen  it  if  he  had  looked  back.  *  *  * 
As  near  as  I  can  come,  the  distance  from  rail  to  rail, 
from  the  passing  track  to  the  main  track,  where  that 
path  was,  was  something  like  seven  or  eight  feet  at 
that  time.  I  don't  know  that  the  width  of  that  path 
has  been  changed  any,  but  it  is  straightened  up  now, 
and  it  is  level.  That  space  between  those  tracks  was 
level  and  smooth,  just  like  that  floor  out  there.  There 
was  plenty  of  room  for  Breadow  to  stand  in  there,  with 
trains  passing  in  both  directions.  I  have  seen  people 
standing  in  there,  with  trains  going  in  both  directions. 
That  path  was  smooth,  and  about  even  with  the  rails. 
I  did  not  give  Breadow  any  signal.  The  reason  I  did 
not  is  simply  because  the  engine  struck  him  before  I 
had  time.  I  had  no  idea  the  engine  was  going  to  strike 
him  until  it  did.  When  it  got  about  ten  feet  from  him 
I  was  just  fixing  to  halloo,  when  it  struck  him.  *  *  * 
The  engine  was  about  50  or  60  feet  above  the  water 
tank  when  I  first  observed  it;  that  is,  the  engine  was 
west  of  the  water  tank  when  I  first  saw  it,  and  Mr. 
Breadow  was  above  the  water  tank.  *  *  *  l^he 
space  between  the  main  track  and  the  passing  track  is 
about  8  or  9  feet  wide.  When  I  say  *towpath,'  I  mean 
that  there  is  a  main  track  and  a  passing  track,  and  be- 
tween these  two  tracks  is  what  I  call  the  'towpath.' 
That  path  is  eight  or  nine  feet  wide.  People  walk  all 
in  between  there,  and  they  ride  these  bicycles  in  there. 
There  is  a  beaten  track  there,  near  the  end  of  the  rail, 
about  six  or  seven  feet  wide,  it  looks  to  me  like.  It  is 
six  or  seven  feet  wide  between  the  tracks.  It  has  been 
straightened  up  since,  but  at  that  time  it  was  not 
straight.  It  is  nearer  at  some  places,  and  further  out 
at  others.  I  mean  to  say  that  the  path  was  zigzag. 
The  entire  track  has  been  straightened  up, — ^the  road- 
bed, and  everything  of  that  kind.  At  the  time  of  this 
accident  the  space  between  those  tracks  was  eight  or 


CONTRIBUTORY  NEGUGENCEJ.  487 

Texas  &  P.  Ry.  Co.  v.  Breadow. 

nine  feet.  The  place  where  people  usually  \^'alk  was 
about  six  feet  wide.  The  place  where  Breadow  was 
walking-  when  he  was  struck  was  the  place  where  peo- 
ple usually  walked."  Weller,  the  only  employee  of 
defendant  in  charge  of  the  engine  who  is  claimed  to 
have  seen  Breadow  before  he  was  struck,  testified  for 
defendant  by  deposition :  *'As  we  were  going  east  on 
the  passing  track,  Breadow  was  struck  by  the  engine 
a  few  feet  east  of  the  water  tank.  When  I  first  saw 
Breadow  he  walked  around  the  east  end  of  some  cars 
that  were  standing  on  the  rip  track,  not  far  west  from 
the  water  tank.  He  walked  onto  the  rip  track  and  the 
main  track,  walking  on  the  main  eastward.  When  I 
last  saw  him  from  our  engine,  on  the  passing  track,  he 
was  about  forty  or  fifty  feet  ahead  of  us,  walking  on 
the  main  track.  I  did  not  see  him  walk  from  the  main 
track  to  the  passing  track,  where  he  was  struck.  I 
heard  some  one  calling  from  the  south,  and  looked  in 
that  direction,  and  just  about  that  time  I  went  over  to 
the  south  side  of  the  engine  to  see  if  the  switch  had 
been  properly  thrown ;  and  just  after  that,  from  the 
hallooing,  I  discovered  that  some  one  had  been  struck 
by  the  engine.  I  did  not  know  Breadow  was  in  dan- 
ger of  being  struck  until  after  he  was  struck.  I 
thought  he  was  on  the  main  track,  and  did  not  know  he 
had  passed  over  to  the  passing  track,  that  we  were 
running  on.  No  one  on  the  engine  knew  of  Breadow's 
danger  of  being  struck  until  after  he  was  struck.  I 
did  not  observe  his  danger,  because  I  was  looking  to 
the  south,  as  to  one  of  the  switches  and  he  was  on  the 
north  side  of  the  track  upon  which  we  were  running. 
*  *  *  Breadow  was  injured  by  going  from  the  main 
track  to  a  point  so  near  thp  passing  track  that  our  en- 
gine struck  him,  the  tracks  being  about  ten  feet  apart. 
His  foot  was  mashed  oflF,  and  his  back  was  hurt.  I  saw 
him  immediately  after  he  was  injured.  As  soon  as  we 
found  that  some  one  had  been  struck,  we  stopped  the 
engine.  I  jumped  oflF,  and  ran  around,  and  found 
Breadow  on  the  ground  injured,  as  already  stated.  He 
was  conscious,  and  could  talk.     When  I  went  to  him,  I 
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asked  him  how  in  the  world  he  got  run  over,  and  he 
stated  that  he  thought  our  engine  was  on  the  main 
track,  and  stepped  over  towards  the  passing  track  to 
get  out  of  the  way  of  the  engine,  when  it  struck  him. 
*  *  *  I  did  see  Breadow  step  out  from  behind  the 
cars  onto  the  rip  track,  and  then  onto  the  main  track. 
He  was  in  no  danger  of  being  run  over  when  I  last  saw 
him  on  the. main  track." 

The  court,  among  other  things  not  necessary  to  men- 
tion, after  defining  contributory  negligence,  charged 
the  jury  as  follows :  **If  you  believe  from  the  evidence 
that  such  contributory  negligence  directly  contributed 
to  the  accident,  then  plaintiff  could  not  recover  herein, 
unless  you  further  believe  from  the  evidence  that  the 
persons  in  charge  of  the  engine  at  the  time  saw  the  dan- 
gerous position  of  Breadow  in  time  to  have  avoided  the 
accident,  and  failed  to  make  any  effort  to  do  so,  in  which 
case  the  plaintiff  would  be  entitled  to  recover."  Plaint- 
iff in  error  complains  here,  by  proper  assignment,  that 
the  court  of  civil  appeals  erred  in  overruling  its  assign- 
ment of  error  in  that  court  to  the  effect  that  the  trial 
court  erred  in  giving  such  charge,  because  the  evidence 
did  not  justify  it. 

If  defendant,  through  the  parties  in  charge  of  the 
engine,  knew  of  Breadow's  peril  in  time  to  have  avoid- 
ed same,  such  knowledge  imposed  upon  it  the  new  duty 
of  using  every  means  then  within  its  power  consistent 
with  the  safety  of  the  engine,  to  avoid  running  him 
down;  and  a  failure  so  to  do  would  render  it  liable,  not- 
withstanding he  may  have  been  guilty  of  contributory 
negligence  in  being  exposed  to  the  peril.  This  new 
duty  and  liability  for  its  breach  is  imposed,  upon  prin- 
ciples of  humanity  and  public  policy,  to  prevent  what 
would  otherwise  be,  as  far  as  civil  liability  is  concerned, 
the  licensed  destruction  of  persons  negligently  exposing 
themselves  to  peril.  The  same  principle  of  la\\^  which, 
on  grounds  of  public  policy,  will  not  permit  a  person 
to  recover  when  his  own  negligence  has  proximately 
contributed  to  the  injury,  will  not  permit  the  party 
who  has  inflicted  the  injury  in  violation  of  such  new 
duty  to  defend  upon  the  ground  of  such  negligence. 
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The  principle,  however,  has  no  application  in  the  ab- 
sence of  actual  knowledgfe,  on  the  part  of  the  person 
inflicting"  the  injury,  of  the  peril  of  the  party  injured 
in  time  to  avoid  the  injury  by  the  use  of  the  means  and 
agencies  then  at  hand.  If  he  had  no  such  knowledge, 
the  new  duty  was  not  imposed,  though  it  be  clear  that 
by  the  exercise  of  reasonable  care  he  might  have  ac- 
quired same.  The  burden  of  proof  was  upon  plaintiff 
in  this  case,  in  order  to  recover  for  a  breach  of  such 
new  duty,  to  establish,  not  that  the  employees  might, 
by  the  exercise  of  reasonable  care,  have  acquired  such 
knowledge,  but  that  they  actually  possessed  it.  We 
are  of  the  opinion  that  there  is  no  evidence  in  this  re- 
cord from  which  the  jury  could  have  rightfully  found 
that  they  had  such  knowledge.  Lake  admitted  that  he 
••did  not  see  him  walking  in  the  path,"  and  said:  "The 
last  time  I  saw  him  he  got  right  over  here  between  the 
main  and  passing  tracks  in  the  path,  and  then  I  did  not 
pay  any  attention  to  him  until  I  heard  him  yell.  The 
last  time  I  saw  him  he  had  gotten  over  in  the  path,  but, 
between  that  time  and  when  I  heard  him  yell,  I  don't 
know  where  he  went."  The  evidence  of  this  witness 
would  clearly  not  authorize  the  jury  to  find  that  when 
Weller  afterwards  saw  Breadow,  40  or  50  feet  in  front 
of  the  engine,  the  latter  was  walking  so  near  the  pass- 
ing track  as  to  be  in  danger  of  being  struck  by  the 
engine.  They  would  have  no  right  to  presume  that  he 
continued  to  walk  in  the  crooked  path  which  this  wit- 
ness speaks  of  until  he  reached  the  point  where  Weller 
saw  him,  40  or  50  feet  in  front  of  the  engine,  when  the 
whole  space  between  the  ties  was  smooth  and  level,  or 
that  at  such  point  such  path  ran  so  near  the  track  as  to 
place  him  in  imminent  danger  of  being  struck  by  the 
engine.  The  testimony  of  plaintiff's  other  witness, 
Wilson,  also  fails  to  give  the  jury  any  ground  for  find- 
ing that  when  Breadow  was  40  or  50  feet  in  front  of  the 
engine,  which  is  the  only  place  the  evidence  tends  to 
show  that  the  emploj'^ees  operating  the  engine  saw  him, 
he  was  so  near  the  track  as  to  be  in  danger  of  being 
struck.  He  discards  the  theory  advanced  by  the  wit- 
ness Lake  of  the  path  being  narrow,  as  if  made  by 
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pedestrians  walking-  continuously  over  the  same  route, 
but  says,  *'When  I  say  *towpath,'  I  mean  that  there  is 
a  main  track  and  a  passing-  track,  and  between  these 
two  paths  is  what  I  call  the  *towpath.'  That  path  is 
eight  or  nine  feet  wide.  People  walked  in  between 
there,  and  they  ride  these  bicycles  in  there.  There  is 
a  beaten  track  there  at  the  end  of  the  rail,  about  six  or 
seven  feet  wide,  it  looks  to  me  like,"  etc.  According 
to  this  witness,  who  placed  himself  **75  or  80  yards" 
from  Breadow,  the  latter  might  have  been  anywhere 
between  the  two  tracks  at  the  time  the  engine  was  *  *40 
or  50  feet"  behind  him,  when  Weller  claims  to  have 
seen  him.  Thus  we  see  that  there  is  nothing  in  the 
testimony  of  these  two  witnesses  authorizing  the  jury 
to  find  that,  at  the  time  Weller  claims  to  have  seen 
Breadow,  he  was  in  dangerous  proximity  to  the  track, 
and  therefore  that  he  was  then  in  peril.  If,  as  all  the 
evidence  shows,  the  employees  then  ceased  to  observe 
him,  and  were  looking  south  when  Breadow  and  the 
engine,  creeping  upon  him,  were  going  east,  it  follows 
that  there  was  no  testimony  authorizing  the  jury  to 
find  that  they  had  actual  knowledge  of  his  peril,  and 
therefore  the  court  erred  in  submitting  that  issue  to 
the  jury.  We  have  discussed  the  question  upon  the 
proposition  submitted  by  defendant  in  error,  that  the 
jury  had  the  rig*ht  to  accept  as  true  the  testimony  of 
Lake  and  Wilson,  which,  however,  does  not  tend  to 
show,  but  to  negative  the  fact,  that  any  employee  on 
the  engine  ever  saw  Breadow,  for  they  say  they  were 
looking  south  all  the  time,  and  to  reject  all  of  the  evi- 
dence of  Weller,  except  the  isolated  statement  that  he 
saw  Breadow  40  or  50  feet  in  front  of  the  engine. 

It  is  not  necessary  to  discuss  the  various  other  assign- 
ments, as  the  questions  will  many  of  them  not  probably 
arise  on  another  trial,  and  the  special  charges  will  prob- 
ably be  reformed  to  avoid  the  objections  urged  thereto 
as  justifying  their  refusal.  Railwaj'-  Co.  v.  McGlam- 
ory  (recently  decided  by  this  court)  36  S.  W.  — .  For 
the  error  above  indicated,  the  judgments  of  the  court  of 
civil  appeals  and  the  trial  court  are  reversed,  and  the 
cause  remanded. 
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WlI^SON 

V. 

Pennsyi^vania  R.  Co.  et.  aL 

{Supreme  Court  of  Pennsylvania^  October  s^  /Sp6,) 

Evidence — Contributory  Negligence. — In  an  action  to  recover  for 
the  death  of  one  killed  by  the  derailment  of  a  train,  a  witness,  an 
employee  of  the  defendant  railway  company,  testified  that  he  saw 
the  deceased  sitting*  on  the  brake  wheel  of  one  of  the  cars  five  min- 
utes before  the  derailment,  and  this  testimony  was  discredited  by 
the  contradictory  testimony  of  another  witness.  Another  employee 
of  the  company  testified  to  having  glanced  back  for  an  instant  and 
having  seen  the  deceased  on  the  brake  wheel  as  the  car  went  over, 
but  his  testimony  was  discredited  by  evidence  of  the  size  of  the  in- 
tervening cars,  the  curvature  of  the  track,  and  the  distance  which 
the  derailed  train  ran,  tending  to  show  that  it  was  impossible  for 
the  witness  to  see  the  deceased.  Held^  that  the  question  of  con- 
tributory negligence  of  the  deceased  was  properly  submitted  to  the 
jury. 

Appejai^  from  Clearfield  county  court  of  common 
pleas.     A'ffirmed. 

The  opinion  of  the  trial  court  was  as  follows: 
**On  the  trial  of  this  case  the  plaintiff  based  her  right 
to  recover  on  the  allegation  that  the  derailing-  of  the 
train  whereby  her  husband  lost  his  life  was  caused  by 
a  defective  roadbed,  defective  ties,  and  a  broken  rail. 
The  defendants  denied  this,  and  the  question  was  sub- 
mitted to  the  jury,  and  determined  in  favor  of  the 
plaintiff.  The  train  on  which  the  deceased  was  em- 
ployed consisted  of  an  engine,  a  box  car,  a  car  loaded 
with  bark,  three  stone  cars,  and  a  caboose,  in  the  order 
mentioned.  Wilson's  place,  when  not  employed  in  the 
performance  of  his  duty  as  flagman  and  rear  brake- 
man,  was  in  the  caboose.  He  was  not  there  at  the 
time  of  the  derailing  of  the  train,  but  was  either  on  the 
rear  end  of  the  last  stone  car,  or  on  the  front  end  of 
the  caboose.     Defendants  claimed  on  the  trial  that  he 
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was  sitting"  on  the  brake  wheel  on  the  rear  end  of  the 
last  stone  car,  and  we  sustained  their  contentioii  that 
if  this  fact  was  established,  he  had  unnecessarily  ex- 
posed himself  to  a  place  of  dang-er,  thereby  contribu- 
ting- to  the  cause  of  his  death  and  preventing*  a  recovery 
in  this  case;  but  we  submitted  to  the  jury  the 
question  of  fact  as  to  whether  he  was  in  the  posi- 
tion claimed  by  defendants,  and  whether,  if  they 
found  he  was  not,  he  was  outside  the  caboose,  in  the 
performance  of  any  duty.  At  the  same  time,  in  order 
that  we  might,  w^ith  more  opportunity  for  deliberation, 
consider  whether  the  evidence  had  come  up  to  thedeg'ree 
of  proof  necessary  to  require  us  to  g'ive  binding*  instruc- 
tions in  favor  of  the  defendants,  we  reserved  that  ques- 
tion, in  the  following  language:  'We  reserve  the  ques- 
tion as  to  whether  the  alleged  fact  that  the  deceased  was 
sitting  on  the  wheel  of  the  brake  on  the  rear  of  the 
car  next  the  caboose  (thus  rendering  him  guilty  of  con- 
tributory negligence)  was  established  as  an  undoubted 
fact,  by  testimony  of  such  character  as  makes  it  our 
duty  to  withdraw  the  case  from  the  jury.'  We  were 
of  the  opinion  at  the  time  we  submitted  the  case  to  the 
jury,  as  suggested  in  our  charge,  that  the  existence  of 
the  only  fact  relied  upon  to  establish  contributory  Neg- 
ligence had  not  been  established  by  such  evidence  as 
warranted  us  in  withdrawing  the  question  from  the 
jury,  but,  out  of  an  abundance  of  caution,  we  reserved 
the  question  for  further  consideration;  and,  after  op- 
portunity for  deliberation,  and  full  argument  on  both 
sides,  we  still  think  it  was  proper  to  submit  that  ques- 
tion to  the  jury.  It  is  true,  one  witness  testified  that, 
five  or  six  minutes  before  the  wreck  occurred,  he  saw 
the  deceased,  at  a  point  further  up  the  road,  sittiug  on 
the  brake  wheel,  and  another  witness  testified  that  he 
saw  him  there  at  the  time  the  cars  went  over.  But,  if 
the  testimony  of  the  first  witness  stood  alone,  it  would 
not  be  suflScient  to  establish  it  as  a  fact  that  he  was  on 
the  wheel  at  the  time  the  cars  went  over,  the  burden 
being  on  the  defendants  to  prove  that  he  remained  there 
until  that  time,  and  the  presumption  of  the  exercise  of 
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care  on  his  part  being  in  his  favor;  and,  aside  from  that, 
the  credibility  of  the  witness  who  testified  that  he  saw 
him  there  five,  minutes  before  was  somewhat  shaken  by 
the  conversation  he  had  with  decedent's  wife  when  he 
accompanied  the  remains  to  her  residence  on  the  even- 
ing* after  the  wreck. 

'•On  cross-examination  of  Mr.  Carr,  the  witness  just 
referred  to,  the  following  occurred:  *Q.  Didn't  you  say 
to  Mrs.  Wilson,  on  the  night  that  you  brought  his  body 
down,  that  John  had  gone  out  to  put  on  the  brake,  and 
that  you  had  called  to  him,  **Here,  John,  is  your  brake 
stick,"  and  handed  it  to  him?  A.  No,  sir.  Q.  You 
didn't  say  that?  A.  No,  sir;  let  me  explain  myself.  I 
told  her  the  last  I  saw  him  was  when  we  were  passing 
the  stone  quarry  coming  into  Garway,  and  he  was  go- 
ing out  to  help  hold  the  train  there,  and  I  asked  him  if 
he  wanted  his  club.  Q.  Then  that  wasn't  true, — ^that 
was  not  the  last  time  you  saw  him?  A.  This  was  be- 
fore we  come  to  Westover.  Q.  Then  it  wasn't  the  last 
time  you  saw  him  ?  A.  The  last  time  I  saw  him  after 
we  left  Westover.  This  is  south  of  Westover.  Q. 
That  is  where  you  had  the  conversation  you  say  about 
the  brake  stick?  A.  Yes.  Q.  That  wasn't  the  last 
time  you  saw  him, — you  saw  him  at  Westover,  which 
was  north  of  that?  A.  You  asked  me  where  I  saw  him 
last,  and  I  said,  ''Sitting  on  the  brake  wheel."  Q.  I 
asked  you  the  next  question  whether,  on  the  night  you 
brought  his  body  down,  you  didn't  say  to  Mrs.  Wilson, 
his  wife,  that  the  last  time  you  had  seen  him  before  the 
accident  that  he  had  gone  out  to  the  brake,  and  you  had 
called  him  back  to  give  him  the  brake  stick  ?  A.  The 
last  I  spoke  to  him;  that  is  the  last  I  spoke  to  him.  Q. 
Didn't  she  ask  you  what  were  the  last  words  he  had 
said?  A.  I  don't  know  that  she  did.  She  might  have. 
Q.  And  whether  he  had  said  anything  about  her,  or 
asked  about  her  ?  A.  She  probably  might  have  asked 
me  that  question;  yes.'  It  will  be  observed  that  in  the 
witness'  answer  to  the  second  question  of  Judge 
Krkbs,  quoted  above,  he  said  that  he  told  Mrs.  Wilson 
that  the  last  time  he  saw  Wilson  was  some  miles  above 
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Westover,  whereas  his  subsequent  explanation  was  that 
he  meant  to  say  that  that  was  the  last  time  he  spoke  to 
him;  and  the  testimony  of  Mrs,  Wilson  is  not  incon- 
sistent with  this  explanation,  yet  some  slight  doubt  is 
thrown  on  his  testimony  thereby. 

**The  other  witness,  Bloom,  who  was  on  the  engine, 
testified  as  follows:  *Q.  Where  were  you  riding  at  the 
time  of  the  wreck?  A.  On  the  engine.  Q.  What  notice 
did  you  have  on  the  engine  that  something  was  wrong? 
A.  A  sudden  jerk.  Q.  What  did  you  do  then?  A.  I 
looked  out  of  the  window,  and  looked  back  along  the 
train.  Q.  What  could  you  see?  A.  I  saw  the  cars  go- 
ing into  the  ditch.  Q.  Describe  what  you  saw  as  nearly 
as  you  can.  A.  Well,  as  I  looked  out  of  the  window  I 
saw  the  cars  leading  into  the  ditch.  Q.  Running  kind 
of  quartered?  A.  Yes.  Q.  Which  one  toppled  over  into 
the  ditch  first?  A.  The  bark  car.  Q.  What  next?  A. 
The  stone  cars.  Q.  Did  you  see  Wilson?  A.  Yes.  Q. 
Where  was  he?  A.  He  was  sitting  on  the  brake  wheel 
of  the  rear  car.  Q.  Was  this  all  in  one  look, — just  in 
one  look?  A.  Yes.'  Cross-examination:  *Q.  You  felt 
this  jerk,  and  how  quickly  did  you  turn  and  look  out  of 
the  window?  A.  Just  as  quickly  as  I  felt  the  jerk.  Q, 
It  was  all  the  work  of  an  instant,  wasn't  it?  A.  Yes. 
Q.  And  the  cars  were  going  out  over  on  the  track  then? 
A.  Yes.'  No  witness  contradicted  Bloom  as  to  his 
statement  above  quoted,  by  testifying  that  Wilson  was 
not  on  the  brake  wheel;  and,  therefore,  in  one  sense,  he 
stands  uncontradicted.  But  having  before  us,  by  the 
testimony  of  other  witnesses,  the  curvature  of  the  road 
at  that  point;  the  distance  the  train  ran  on  the  track  and 
ties  after  the  car  was  derailed,  as  evidenced  by  the 
marks  thereon;  the  length  of  the  cars;  the  height  of  the 
box  car  and  bark  car;  the  fact  that  they  were  between 
the  engine  and  the  stone  cars  in  the  train;  the  fact  that 
this  all  occurred  'in  an  instant,'  and  'in  a  look,'  as  the 
cars  were  going  over,  and  as  Bloom  turned  to  look 
back, — it  seems  to  us  that  the  allegation  of  Bloom  was 
so  far  controverted  bj'^  all  the  other  circumstances  in 
the  case  as  to  throw  sufficient  doubt  on  the  correctness 
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of  his  testimony,  and  his  ability  to  see  Wilson,  under 
the  circumstances  referred  toabc)ve,  to  make  it  our  duty 
to  submit  the  question  to  the  jury.  All  these  matters 
seem  to  us  to  furnish  a  substantial  basis  for  a  difference 
of  opinion  as  to  the  existence  of  the  one  fact  relied  upon 
by  the  defendants,  and  to  furnish  reasonable  grounds 
of  dispute  in  regard  to  it;  and  the  testimony,  taken  as  a 
whole,  having  failed  to  satisfy  us,  as  an  established 
fact  in  the  case,  that  Wilson  was  sitting  on  the  brake 
wheel  at  the  time  of  the  wreck,  we  cannot  see  how  we 
could  say  to  the  jury  that  that  fact  had  been  established 
by  such  a  degree  of  proof  that  it  required  us  to  with- 
draw the  case  from  their  consideration.  It  is  unneces- 
sary for  the  purposes  of  this  case  to  cite  or  review  the 
many  authorities,  or  quote  from  the  text-books,  as  to 
when  it  becomes  the  duty  of  the  court  to  determine,  as 
a  question  of  law,  that  there  can  be  no  recovery  in  an 
action  for  personal  injuries  because  the  injured  person 
has  contributed  to  the  cause  of  the  injury.  We  select, 
however,  a  few  citations  or  expressions  from  the  su- 
preme court  of  this  state,  which  seem  to  fully  warrant 
us,  under  the  facts  of  this  particular  case,  in  submitting 
the  question  of  fact  involved  to  the  jury.  In  Railroad 
Co.  V.  White,  88  Pa.  St.  333,  Justice  Sterrett,  de- 
livering the  opinion,  says:  'Negligence  has  been  defined 
to  be  the  absence  of  care  according  to  the  circum- 
stances, and  is  always  a  question  for  the  jury  when 
there  is  reasonable  doubt  as  to  the  facts,  or  as  to  the  in- 
ferencies  to  be  drawn  from  them.'  In  Railroad  Co.  v. 
Werner,  89  Pa.  St.  64,  Justice  Sterrett,  delivering 
the  opinion,  says:  *When  the  facts  are  admitted,  or 
so  clearly  and  conclusively  proved  as  to  admit  of  no 
reasonable  doubt,  it  is  the  duty  of  the  court  to  declare 
the  law  applicable  to  them;  but  when  material  facts 
are  disputed,  or  inferences  of  fact  are  to  be 
drawn  from  the  testimony,  it  is  the  exclusive 
province  of  the  jury  to  determine  what  they  are. 
The  line  of  demarkation,  in  this  respect,  between  the 
duty  of  the  court  and  that  of  the  jury,  should  be  care- 
fully guarded.     While,   on   the  one   hand,  the   court 
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should  not  permit  the  jury  to  disregard  or  evade  its  in- 
structions as  to  matters  of  law,  it  should  be  equally 
careful  not  to  invade  the  province  of  the  jury,  and  take 
upon  itself  the  determination  of  facts  about  which  there 
is  any  dispute.'  In  McNeil  v.  Railroad  Co.,  131  Pa. 
St.  188,  18  Atl.  899,  Justice  Mitchell,,  delivering- 
the  opinion,  says  :  *  Carroll  v.  Railroad  Co.,  12  Wkly. 
Notes  348,  and  the  decisions  which  have  followed  it, 
are  sound  in  principle,  and  experience  has  confirmed 
the  wisdom  of  the  rule  there  adopted.  It  will  not  be 
relaxed,  nor  pared  down  by  exceptions.  But  it  is  a 
rule  which,  in  its  nature,  is  applicable  only  to  clear 
cases.  If,  on  the  evidence,  there  is  any  doubt  of  the 
plaintiflF's  negfligence,  the  case  mustg-o  to  the  jury.'  In 
McGill  V.  Railway,  152  Pa.  St.  334,  25  Atl.  540,  Jus- 
tice Sterrett,  delivering-  the  opinion,  says  :  *  When 
the  facts  are  either  admitted  or  established  by  undis- 
puted evidence,  it  is,  of  course,  the  duty  of  the  court  to 
declare  the  law  applicable  to  them.'  In  Vannatta  v. 
Railroad,  154  Pa.  St.  273, 26  Atl.  384,  Justice  Thomp- 
son, delivering*  the  opinion,  says :  *  Where  there  is  a 
reasonable  doubt  as  to  the  facts,  or  the  inferences  from, 
them,  the  question  of  negligence  is  a  question  for  the 
jury.'  In  Smith  v.  Railroad  Co.,  158  Pa.  St.  87,  27 
Atl.    847,  Justice    Sterrett   quotes   cis  follows: 

'  Negligence  is  always  a  question  for  the  jury,  where 
there  are  any  doubts  as  to  the  facts,  or  as  to  the  infer- 
ences to  be  drawn  from  them,'  and  cites  Railroad  Co. 
V.  Barnett,  59  Pa.  St.  264;  McGill  v.  Railroad  Co., 
stipra  ;  Whitman  v.  Railroad,  156  Pa.  St.  175,  27  Atl. 
290.  In  Ely  v.  Railway,  158  Pa.  St.  236,  27  Atl.  970, 
Justice  Mitchell,  delivering  the  opinion,  says  :  *A11 
that  this  court  can  do  is  to  lay  down  the  general  rules, 
and  to  see  that  where  the  facts  are  uncontested,  or  the 
inference  of  negligence  the  only  one  that  can  be  drawn, 
the  court  must  pronounce  the  result  as  matter  of  law  ; 
but  where  the  facts  are  in  dispute,  or  the  inferences 
from  them  open  to  debate,  they  must  g-o  to  the  jury.' 
In  these  cases  it  is  settled  that  the  question  of  negli- 
g-ence  must  go  to  the  jury  unless  the  facts  are  'so 
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clearly  and  conclusively  proved  as  to  admit  of  no  rea- 
sonable doubt,' or  'established  by  undisputed  evidence/ 
or  *  where  the  facts  are  uncontested.'  Where  there  are 
any  doubts  as  to  the  facts  (Smith  v.  Railroad  Co., 
supra)  ^  'or  there  is  any  doubt  of  the  plaintiff's  negli- 
jfence'  (McNeil  v.  Railroad  Co.,  sti^rd)^  or  'where 
there  is  a  reasonable  doubt  as  to  the  facts'  (Vannatta  v. 
Railroad  Co.,  supra) ^  the  question  of  negligcence  must 
g-o  to  the  jury.  We  also  quote  from  Field,  Dam.  §  519  : 
'  To  justify  a  nonsuit  on  the  ground  of  contributory 
negligence,  the  evidence  aga.inst  the  plaintiff  should  be 
so  clear  as  to  leave  no  room  for  doubt,  and  all  material 
facts  must  be  conceded  or  established  beyond  contro- 
versy. '  The  same  principle  would  apply  to  the  duty 
of  the  court  as  to  giving  binding  instructions  for  the 
defendant  on  account  of  the  contributory  negligence  of 
plaintiff. 

'•We  have  endeavored  to  make  plain,  without  going 
into  the  details,  the  matters  in  evidence  that  seemed  to 
us  to  throw  disregard  on  the  testimony  of  Carr  and 
Bloom.  The  witnesses  were  before  us,  we  saw  their 
manner  of  testifying,  we  had  the  aid  of  photographs 
and  drafts  illustrating  every  feature  of  the  scene  of  the 
accident,  but  we  did  not  take  into  consideration  the  fact 
that  the  only  testimony  on  this  important  point  came 
from  two  employees  of  the  defendants,  which  Chief 
Justice  Paxon,  in  the  case  of  Prick  v.  Mercer  Co., 
138  Pa.  St.  535,  21  Atl.  6,  said  '  was  proper  matter  to 
call  the  attention  of  the  jury  to,  as  affecting  the  credi- 
bility of  witnesses.'  We  found  enough  in  all  of  the 
circumstances  of  the  case  to  give  rise  to  a  very  sub- 
stantial doubt  in  our  mind  as  to  the  sufficiency  of  the 
testimony  offered  to  locate  Wilson,  as  an  undoubted 
fact,  on  the  brake  wheel ;  and,  our  mind  being  in  doubt, 
it  was  not  only  our  clear  right,  but  our  duty,  to  have 
the  jury  dispose  of  the  question,  and  judge  as  to  the 
credibility  of  the  witnesses.  And  now,  February  21, 
3896,  it  is  ordered  and  directed  that  judgment  be  en- 
tered for  plaintiff  on  the  reserved  point." 

S  (N.  s.)  A.  &  E.  R.  Cas.— 30 
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M.  E.  Olmstead^  S.  R.  Peale^  Thos.  H.  Murray^ 
and  Allison  O.  Smith,  for  appellants. 

David  L.  Krebs,  William  Paterson,  and  W,  A,  Hag'- 
erty,  for  appellee. 

SterrETT,  C.  J.  One  of  the  questions  presented 
by  the  testimony  in  this  case  was  whether  the  injuries 
resulting  in  the  death  of  plaintiff's  husband  were 
caused  by  the  negligence  of  the  defendant  companies. 
The  other  was  whether  any  negligence  of  the  deceased 
contributed  to  the  fatal  result.  An  examination  of  the 
evidence  has  convinced  us  that  both  were  controlling 
questions  of  fact,  which,  under  the  well-settled  rules 
of  law,  the  learned  trial  judge  was  bound  to  submit  to 
the  jury  for  their  determination.  That  was  accord- 
ingly done,  in  a  clear,  substantially  correct  and  ade- 
quate charge  ;  and  a  verdict  was  rendered  in  favor  of 
the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
•question  of  law  reserved.  Plaintiff's  averment  of 
negligence,  etc.,  was  thus  impliedly  affirmed  by  the 
verdict ;  and  the  counter  averment  of  contributory 
negligence,  upon  which  the  defendants  relied,  was  in 
like  manner  negatived.  Upon  due  consideration  of  the 
point  reserved,  it  was  rightly  decided  in  favor  of  the 
plaintiff,  and  judgment  was  accordingly  entered  for 
the  amount  found  by  the  jury. 

It  is  unnecessary  to  notice  the  specifications  of  error 
in  detail.  With  the  single  exception  of  those  relating 
to  the  question  of  law  reserved,  there  is  nothing  in 
either  of  them  that  is  sufficient  to  suggest  even  a  rea- 
sonable doubt  as  to  the  accuracy  of  the  general  charge, 
or  any  of  the  rulings  complained  of,  and  they  are, 
therefore,  dismissed  without  further  comment. 

It  was  claimed  by  the  defendants,  as  a  conclusively 
established  fact,  that  at  the  time  of  the  accident  plaint- 
iff's husband  was  sitting  on  the  wheel  of  the  brake  in 
the  rear  of  the  car  next  the  caboose,  and  was  thus 
guilty  of  negligence  that  contributed  to  his  injury. 
On  that  ground  the  learned  judge  was  requested  to 
direct  a  verdict  for  the  defendants,   but,   instead   of 
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doing"  so,  he  submitted  all  the  testimony  bearing*  on  the 
question  of  the  alleg'ed  contributory  negligence  of  the 
deceased  to  the  jury,  with  proper  instructions,  and  re- 
served for  future  consideration  '*the  question  as  to 
whether  the  alleged  fact  that  the  deceased  was  sitting 
on  the  wheel  of  the  brake,"  etc.,  "was  established  as 
an  undoubted  fact,  by  testimony  of  such  character  as 
makes  it  our  duty  to  withdraw  the  case  from  the  jury." 
In  thus  reserving  the  question,  and  afterwards  decid- 
ing it  in  favor  of  the  plaintiff,  he  committed  no  error 
of  which  the  defendants  have  any  just  reason  to  com- 
plain. If  any  regard  is  to  be  had  to  the  hitherto  well- 
recognized  line  of  demarkation  between  the  duties  of 
the  court,  as  the  expounder  of  the  law,  and  those  of 
the  jury,  as  the  constitutional  triors  of  fact,  he  could 
not  have  decided  otherwise  than  he  did.  It  has  been 
repeatedly  said  that  negligence  is  the  absence  of  care 
according  to  the  circumstances,  and  is  always  a  ques- 
tion for  the  jury  when  there  is  a  reasonable  doubt  as  to 
the  facts,  or  as  to  the  inferences  to  be  drawn  from 
them.  When  the  facts  are  either  admitted,  or  estab- 
lished by  undisputed  evidence,  it  is  the  duty  of  the 
court  to  declare  the  law  applicable  to  them  ;  but  when 
material  facts  are  disputed,  or  inferences  of  fact  are  to 
be  drawn  from  the  testimony,  it  is  the  exclusive  prov- 
ince of  the  jury  to  determine  what  they  are.  Field, 
Dam.  §  519 ;  Railroad  Co.  v.  White,  88  Pa.  St.  333 ; 
Railroad  Co.  v.  Werner,  89  Pa.  St.  64;  McGill  v. 
Railway  Co.,  152  Pa.  St.  334,  25  Atl.  540;  Vannatta 
V.  Railroad,  154  Pa.  St.  273,  26  Atl.  384 ;  Smith  v. 
Railroad,  158  Pa.  St.  87,  27  Atl.  847.  Tested  by  the 
principles  recognized  in  these  and  many  other  authori- 
ties, the  learned  judge  was  clearly  right  in  disponing 
of  the  reserved  question  as  he  did.  His  action  in  that 
regard  is  fully  vindicated  in  his  opinion  sent  up  with 
the  record.     Judgment  affirmed. 
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EvANsviLLE  Street  Railroad  Company 

V. 

Gentry. 

[Supreme  Court  of  Indiana,  June  lo,  /Sg6.) 

Presumption  as  to  Contributory  Negligence. — Without  some  proof 
of  want  of  contributory  neg^lig-ence,  recovery  cannot  be  had  for  the 
death  of  a  person  struck  by  a  street  car,  where  the  deceased  stei>ped 
from  one  street  car  in  ample  time  to  have  crossed  a  parallel  track, 
and  to  have  avoided  another  car  coming-  in  the  opposite  direction  on 
such  track,  and  there  is  absolutely  no  evidence  as  to  his  movements 
from  the  time  of  his  stepping^  from  the  car  to  the  time  that  he  was 
struck. 

ApPEAiy  from  Gibson  county  circuit  court.  7?^- 
versed. 

Gilchrist  &  De  Bruler  and  Z.  C  Embree^  for  ap- 
pellant. 

J.  E.  Williamson  and  Buskirk  &  Brady ^  for  ap- 
pellee. 

Howard,  J.  The  evidence  in  this  case  shows  that 
appellant  has  a  double-track  street  railroad  on  Second 
street,  in  the  city  of  Evansville;  that  appellee's  dece- 
dent, Joseph  Bradt,  was  a  passenger  on  car  70  of  said 
line,  going-  south,  on  the  evening"  of  the  accident,  De- 
cember 20,  1892;  that  as  said  car  approached  the  north 
crossing  of  Jefferson  avenue,  about  6  o'clock  that  even- 
ing, it  slowed  up,  preparatory  to  coming  to  a  full  stop 
at  the  south  crossing  over  said  avenue;  that,  when  the 
car  reached  the  first  or  north  crossing,  it  was  already 
moving  quite  slowly,  and  the  decedent  stepped  off,  his 
home  being  on  the  north  side  of  the  avenue,  and  east 
of  Second  street;  that  the  door  by  which  he  left  the 
car  was  at  the  rear  end,  and  the  steps  descended  to  the 
west  side  of  the  car;  that,  to  reach  his  home,  he  would 
therefore  have  to  cross  both  tracks  of  the  street  rail- 
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road;  that  car  70  came  to  a  full  stop  when  it  reached 
the  south  side  of  Jefferson  avenue;  that,  after  car  70 
had  come  to  a  full  stop,  car  72  was  seen  half  a  block 
south,  coming"  north  on  the  other  track;  that  from  one 
crossing-  to  the  other  on  Jefferson  avenue  is  about  50 
feet;  that  one  of  the  passengers  who  g-ot  off  car  70  at 
the  south  crossing-  passed  around  and  to  the  east  side 
of  the  car,  intending  to  cross  the  tracks,  just  as  car 
72  rushed  by  him  to  the  north;  that,  immediately  there- 
after, a  cry  was  raised  that  a  man  was  struck  by  car 
72;  that  decedent  was  found  insensible  and  bleeding  45 
feet  north  of  the  north  crossing,  lying  in  the  5-foot 
space  between  the  two  lines  of  track;  that  car  72  went 
over  the  crossing's  at  an  unusual  rate  of  speed,  the 
usual  rate  for  the  whole  trip  being  from  12  to  14  miles 
an  hour;  that  the  motorman  of  car  72  had  received  orders 
to  slow  up  his  car  at  crossings  whenever  a  car  was 
standing  on  the  other  track  taking*  on  or  letting-  off  pas- 
sengers, but  did  not  do  so  on  this  occasion,  althoug-h 
car  /O  was  standing  on  the  south  crossing;  and  it  was 
well  known  that  at  this  crossing  many  persons  were  in 
the  habit  of  getting  off  and  on  the  street  cars.  It  was 
already  dark  that  evening.  Car  72  had  a  headlight,  and 
was  lit  up  by  electricity.  Joseph  Bradt  died  without 
recovering  consciousness.  He  was  a  sober  and  indus- 
trious man,  and  his  usual  way  home  was  by  this  street 
car  line.     He  was  foreman  in  the  Heilman   Plow  Com- 

?Lny's  works,  situated  over  a  mile  from  the  crossing, 
he  president  of  the  company  testified  that  Mr.  Bradt 
was  somewhat  disturbed  in  mind  as  he  left  the  factory, 
having  just  learned  by  telephone  that  his  wife  had  run 
the  needle  of  her  sewing  machine  into  her  finger,  and 
he  brought  tweezers  with  him  to  extract  the  needle. 
Appellee  contends  that  this  evidence  shows  negligence 
on  the  part  of  the  motorman  of  car  72,  and  also  that 
Joseph  Bradt  was  killed  by  reason  of  such  negligence, 
dnd  without  fault  of  his  own.  Appellant  contends  that, 
even  if  the  motorman  was  negligent,  yet  that  Joseph 
Bradt,  having  left  car  70  at  the  north  crossing-,  was  not, 
at  the  time  of  the  accident,  a  passenger  oi  the  com- 
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pany's,  and,  therefore,  even  if  the  motorman  of  car  72 
was  negligent  in  disobeying  the  order  requiring  him  to 
slow  up  at  the  crossing,  this  negligence  did  not  violate 
any  duty  owed  to  Mr.  Bradt  as  a  passenger;  and,  more- 
over, that  the  evidence  does  not  show  that  the  decedent 
was  himself  free  from  negligence  on  his  part  contrib- 
uting to  his  death. 

The  rules  that  govern  as  to  the  crossing  of  steam 
railroads  by  travelers  upon  the  highway  are  not  fully 
applicable  to  street  railroad  crossings  in  cities.  Foot 
passengers  have  special  rights  at  street  crossings,  which 
crossings  are,  in  effect,  but  extensions  of  the  sidewalks 
over  the  streets;  and,  although  a  street  car  or  other 
vehicle  moving  along  the  street  has  a  right  also  to  pass 
over  the  crossings,  yet,  as  has  been  well  said,  it  be- 
hooves the  motorman  of  the  electric  car,  or  the  driver 
of  any  other  vehicle,  to  be  vigilant  in'  approaching  a 
cross  walk,  so  as  to  avoid  injury  to  a  foot  passenger, 
even  though  the  latter  may  be  careless  in  hurrying 
over.  In  a  city  the  people  must  hasten  to  their  busi- 
ness, and  cannot  wait  until  all  pass  by  that  wish  to  use 
the  roadway  over  which  they  must  cross.  The  rule, 
therefore,  to  stop  and  look  and  listen,  cannot  apply  as 
it  does  to  the  crossing  of  a  steam  railroad  track.  It  is, 
of  course,  true  here,  as  elsewhere,  that  every  one  must 
use  his  senses  of  sight  and  hearing  and  feeling,  and  so 
avoid  injury  to  himself  or  to  others;  but  it  is  also  true 
that  this  rule  applies  to  the  controller  of  the  vehicle  on 
the  street  quite  as  much  as  to  the  foot  passenger  on  the 
crossing.  The  street  car,  therefore,  ought  to  be  under 
full  control  as  it  passes  over  the  crossing;  and  as  said 
in  Railway  Co.  v.  Whitcomb,  14  C.  C.  A.  183,  66  Fed. 
915,  it  is  not  the  law  that  persons  crossing  street  rail- 
way tracks  in  a  city  are  obliged  to  stop,  as  well  as  look 
and  listen,  before  going  over  such  tracks,  unless  there 
is  some  circumstance  which  would  make  it  ordinarily 
prudent  to  do  so.  Other  authorities  showing  that  the 
rules  that  must  be  observed  in  crossing  the  tracks  of 
steam  railroads  do  not  strictly  apply  to  the  crossing  of 
electric  or  cable  car  lines  in  cities  are  Young  v.  Rail- 
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way  Co.  (City  Ct.  of  Brook.)  31  N.  Y.  Supp.  441; 
Kennedy  v.  Railwa}^  Co,  (Com.  PL)  32  N.  Y.  Supp. 
153;  Kennedy  v.  Railway  Co.,  59  Minn.  45,  60  N.  W. 
810;  Holmgren  v.  Railway  Co.  (Minn.)  63  N.  W.  270; 
Railroad  Co.  v.  Spahr,  7  Ind.  App.  23,  33  N.  E.  446; 
Railway  Co.  v.  Albright  (Ind.  App.,  last  term)  42  N. 
E.  238. 

There  can  be  little  doubt  that  the  funning  of  car  72 
at  the  unusual  rate  it  ran  over  the  crossing  of  Jefferson 
avenue  on  this  occasion  was  negligence ;  so  that,  if  the 
death  of  Joseph  Bradt  was  thereby  caused,  without 
fault  on  his  part,  the  appellant  would  be  liable.  The 
usual  rate  of  travel  on  this  line  was  from  12  to  14  miles 
an  hour ;  and  the  rapid  rate  at  which  car  72  rushed  over 
this  much-frequented  crossing  was  little  less  than  wan- 
ton and  reckless  disregard  of  human  life,  to  say  noth- 
ing of  the  rights  of  foot  passengers,  and  of  the  rights 
of  those  who  took  passage  on  or  left  the  street  cars  at 
this  point.  In  Railway  Co.  v.  Snell  (Ohio  Sup.)  43  N. 
E.  207,  the  supreme  court  of  Ohio  held  that  when  a 
street-railway  company  operating  a  double-track  road 
discharges  a  passenger  at  a  street  crossing,  having  rea- 
son to  know  that  such  passenger,  in  order  to  reach  his 
destination,  must  cross  its  tracks,  it  is  the  duty  of  the 
company  to  regard  the  rights  of  the  passenger  while 
on  the  crossing,  and  to  so  control  the  speed  of  cars  on 
its  tracks,  and  give  such  warning  of  their  approach,  as 
will  reasonably  protect  the  passenger  from  injury ; 
that  omission  of  such  duty  is  negligence,  and  a  person 
injured  by  reason  thereof  may  maintain  an  action  against 
the  company  for  damages,  unless  prevented  by  his  own 
negligence  contributing  to  the  injury.  Had  Joseph 
Bradt,  therefore,  got  off  car  70  at  the  south  crossing  of 
Jefferson  avenue,  and,  relying  on  the  rule  of  the  com- 
pany to  slow  up  at  that  point,  turned  around  to  cross 
the  tracks  of  the  street  railroad  on  his  way  to  his  home, 
and  then  been  struck  by  car  72,  which  at  that  time  was 
coming  north  at  the  rate  shown  in  the  evidence,  we 
should  have  no  hesitation  in  holding  that  his  adminis- 
trator  should   recover  for   his  death  caused  thereby. 
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The  decedent  would  have  had  a  rig-ht  to  rely  upon  the 
custom  of  the  company  to  allow  the  passengers  alight- 
ing" from  its  car  time  to  cross  the  street  to  their  place 
of  destination.  But  the  decedent  did  not  alight  at  the 
south  crossing,  but  at  the  north.  Before  the  car  reach- 
ed the  north  crossing,  it  had  already  begun  to  slow  up 
for  the  usual  place  of  stopping  at  the  south  or  further 
crossing.  By  the  time  it  reached  the  first  or  north 
crossing,  it  was  moving  so  slowly  that  he  had  no  troub- 
le in  stepping  off  as  he  did,  that  being  the  side  of  the 
street  on  which  he  lived ;  the  car  then  proceeding  still 
more  slowly  across  Jefferson  avenue,  a  distance  of  about 
50  feet,  where  it  came  to  a  full  stop.  After  it  stopped, 
car  72  was  seen  coming  from  the  south  on  the  other 
track,  about  half  a  block  or  150  feet  away.  It  is  true 
that  car  72  was  coming  at  an  unusual  and  very  rapid 
rate, — ^a  negligent  rate  so  far  as  the  crossing  was  con- 
cerned ;  yet  the  car  was  still  200  feet  away  from  the 
place  where  the  decedent  alighted  from  car  70  ;  and,  in 
addition,  it  does  not  seem  reasonable  that  the  decedent 
should  have  stood  on  the  spot  where  he  alighted  for  the 
whole  time  that  his  own  car  70  had  been  slowly  mov- 
ing over  from  the  north  to  the  south  crossing.  Besides, 
it  was  a  still  evening,  and  already  dark.  Car  70  was 
standing  still,  and  the  noise  of  the  coming  car  72  must 
have  been  distinctly  and  easily  heard,  while  its  head- 
light shone  directly  north,  and  the  inside  was  lit  up 
with  electricity.  It  seems  impossible  to  conceive  that 
the  decedent  could  have  stood  during  all  this  period, 
from  the  time  car  70  left  him  at  the  north  crossing,  un- 
til car  72  reached  the  same  crossing,  and  struck  him. 
He  was  in  a  hurry  home,  to  relieve  his  wife  of  the  pain- 
ful injury  to  her  hand.  He  had  simply  to  cross  two 
tracks,  about  15  feet,  while  his  own  car  was  slowly  go- 
ing 50  feet,  and  the  other  car  coming  on  200  feet  more. 
The  case  is  not  at  all  the  same  as  if  he  had  alighted 
from  car  70  at  the  south  crossing,  and  been  caught  by 
car  72  as  he  turned  around  to  go  over  the  tracks  behind 
70.  In  the  latter  case  he  might  not  see  or  hear  car  72, 
and  would  have  good  right,  even  if  he  knew  it  was 
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coming",  to  believe  that  he  should  have  time  to  cross  the 
tracks  before  that  car  could  reach  the  crossing*.  In  the 
case  before  us,  his  time  was  greatly  increased,  as  were 
his  opportunities  to  see  and  hear  the  coming  car. 

Much  is  made  by  counsel  for  appellee  of  the  fact  that 
it  was  the  custom  at  this  crossing*  for  cars  to  stop  when 
meeting"  a  car  coming*  from  the  other  direction,  espe- 
cially when  the  latter  was  standing*  to  deliver  or  receive 
passeng*ers  ;  that  the  motorman  of  car  72  had  received 
explicit  directions  to  slow  up  at  this  crossing* ;  and  that 
the  decedent  had  a  right,  therefore,  to  act  upon  the 
belief  that  car  72  would  stop  at  the  south  crossing. 
The  trouble  with  this  contention  is  that  there  is  not 
one  particle  of  evidence  to  show  that  the  decedent  had 
any  knowledge  of  such  custom,  or  of  the  order  of  the 
motorman,  or  that  he  placed  any  reliance  on  either. 
The  evidence  is  absolutely  silent  as  to  the  acts  of  the 
decedent  from  the  time  he  stepped  off  car  70  until  he 
was  struck  by  car  72.  It  is  not  even  clear  that  he  was 
at  the  crossing  when  he  was  struck.  He  was  found 
about  45  feet  north  of  the  crossing,  in  the  space  between 
the  two  lines  of  track.  Whether  he  had  walked  up 
on  the  west  side  of  the  tracks,  and  was  proceeding  to 
cross  to  the  east,  when  he  was  struck,  or  whether  he 
was  struck  at  the  crossing,  and  carried  north  by  the 
car,  and  thrown  where  he  was  found,  is  altogether  un- 
certain. It  is  true  that  but  little  evidence  may  be 
needed  to  negative  contributory  negligence  on  the  part 
of  one  injured  by  the  act  of  another.  The  instinct  of 
self-preservation,  and  the  desire  to  avoid  injury  or  pain 
to  one's  self,  might  be  sufficient,  in  connection  with 
some  slight  positive  testimony,  whether  circumstantial 
or  otherwise,  to  enable  us  to  conclude  that  one  who 
suffers  an  injury  did  not  help  to  bring  it  ui)on  himself. 
But  there  must  be  some  evidence  of  due  care.  So 
many  instances  are  known  to  us  of  lack  of  prudence, 
forgetfulness,  absent-mindedness,  or  other  want  of  or- 
dinary care,  on  the  part  of  otherwise  prudent  and 
thoughtful  persons,  that  we  cannot  conclude  without 
some  facts  proved,  some  circumstances  shown,  that  a 
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person's  injury  was  not  brought  upon  him  through  his 
own  inexcusable  fault.  Accordingly,  the  rule  has  be- 
come firmly  established  that  one  w^ho  seeks  damages 
for  injury  caused  by  another  must  show  that  he  was 
not  himself  guilty  of  negligence  contributing  to  the 
injury.  Here  there  is  no  such  showing  whatever. 
Without,  at  least,  some  slight  proof  of  want  of  contrib- 
utory negligence  on  the  part  of  the  decedent,  there  can 
be  no  recovery.  Railway  Co.  v.  Brannagan,  75  Ind. 
490  ;  Railway  Co.  v.  Greene,  106  Ind.  279,  6  N.  E. 
603 ;  Railway  Co.  v.  Howard,  124  Ind.  280,  24  N.  E. 
892 ;  Railway  Co.  v.  Bennett,  9  Ind.  App.  92,  35  N.  E. 
1033 ;  Weston  v.  City  of  Troy,  139  N.  Y.  281,  34  N.  E. 
780;  Cordellz;.  Railroad  Co.,  75  N.  Y.  330.  In  the 
last  case  cited,  it  was  said :  "When  a  person  has  been 
killed  at  a  railroad  crossing,  and  there  are  no  witnesses 
of  the  accident,  the  circumstances  must  be  such  as  to 
show  that  the  deceased  exercised  proper  care  for  his 
own  safety.  When  the  circumstances  point  just  as 
much  to  the  negligence  of  the  deceased  as  to  its  ab- 
sence, or  point  in  neither  direction,  the  plaintiff  should 
be  nonsuited.  The  presumption  that  every  person  will 
take  care  of  himself ,  ,from  regard  for  his  own  life  and 
safety,  cannot  take  the  place  of  proof,  because  human 
experience  shows  that  persons  exposed  to  danger  will 
frequently  forego  the  ordinary  precautions  of  safety." 
While  we  are,  therefore,  of  opinion  that  the  evidence 
shows  that  the  appellant  was  guilty  of  negligence  in 
the  reckless  manner  of  running  car  72  over  the  cross- 
ing, yet  we  are  equally  clear  that  there  is  nothing  to 
show  that  the  decedent  was  not  himself  guilty  of  neg- 
ligence contributing  to  his  own  injury  and  death.  The 
judgment  is  reversed,  with  directions  to  grant  a  new 
trial.  

NOTE. 

Alighting  from  Cable  Car— Crossing  Street  without  Looking.— 
Plaintiff  was  a  passeng-er  upon  a  cable  car  and  g^ot  out  of  it  on  the 
north  side  in  a  place  of  entire  safety.  Except  in  so  far  as  the  car 
from  which  he  alighted  obstructed  his  view,  he  could  see  the  south 
track  for  a  square  or  more.  Without  looking  or  waiting",  he  turned 
sharply  around  the  rear  of  the  car  and  started  to  cross  the  street. 
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The  space  between  the  two  tracks  was  four  and  a  half  feet  and, 
while  crossing  it,  he  might  have  seen  the  approaching  car.  In- 
stead of  looking,  he  stepped  right  into  the  car,  which  was  upon  him 
at  the  instant  he  set  foot  upon  the  south  track.  Held^  that  the 
plaintiff  was  g'uilty  of  contributory  negligence  and  that  a  non-suit 
was  properly  ordered.  Buzby  v,  Philadhlphia  Traction  Co.,  (126  Pa. 
St.  159.)  42  Am.  &  Eng-.  R.  Cas.  144. 

When  a  passenger  steps  from  a  street  car  upon  the  street  he  be* 
comes  a  traveller  upon  the  highway  and  terminates  his  rights  as  a 
passeng-er  and  the  railway  company  is  not  responsible  as  a  carrier 
for  the  condition  of  the  street,  or  for  his  safe  passage  to  the  side 
walk. 

If  a  passenger  steps  from  a  moving*  car  in  front  of  a  rapidly 
moving  electric  car  coming  from  the  opposite  direction  upon  a  par* 
allel  track,  whose  gong  is  ring'ing  and  which  could  be  plainly  seen, 
he  is  guilty  of  negligence,  and  there  can  be  no  recovery  for  his 
death  resulting  from  his  being  struck  and  run  over.  Cre.amer  z/. 
West  End  Street  R.  Co.,  (Mass.)  52  Am.  &  Eng.  R.  Cas.  558. 
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V. 

McCarty. 

[Supreme  Court  of  Nebraska^  Oct,  2/,  F8g6,) 

Assumption  of  Risk — Negligence  of  Master. — A  servant  generally 
does  not  assume  the  risk  of  dangers  due  to  his  master's  negligence^ 
nor  does  he  in  all  cases  assume  the  risk  of  dangers  arising  from 
sudden  unforeseen  circumstances,  not  ordinarily  incident  to  the  em- 
ployment. 

Orders  of  Master — Contributory  Negligence. — ^When  a  master 
gives  a  servant  a  command  requiring"  the  doing  of  an  act  not  within 
the  usual  scope  of  the  servant's  duty,  which  must  be  performed  at 
once  or  not  at  all,  without  opportunity  for  deliberation,  the  servant 
is  not  charged  with  contributory  negligence,  even  though  there 
may  have  been  danger  apparent  to  him  in  the  performance  of  the 
act,  unless  the  danger  was  so  patent  that  a  prudent  man  would  not 
have  obeyed. 

Negligence  of  Master. — In  such  case  the  master  may  be  negligent 
in  g-iving  the  command,  although  the  servant  was  not  negligent  in 
obeying  it. 

Contributory  Negligence. — The  test  of  contributory  negligence  in 
such  cases,  as  in  others,  is  whether  the  servant,  in  obeying,  con- 
ducted himself  as  a  man  of  ordinary  prudence  would  conduct  him- 
self under  the  circumstances.  An  instruction  that  the  servant  was 
not  negligent  unless  no  one  but  a  reckless  or  foolhardy  man  would 
have  obeyed  is  therefore  erroneous. 

(Syllabus  by  the  Court.) 
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Error  to  Douglas  county  district  court.  Reversed 
on  main  bilL 

M,  A.  LoWy  W.  F.  Evans ^  and  C  S.  Montg^omeryy 
for  plaintiff  in  error. 

Mahoney  (S:  Sjnyth^  for  defendant  in  error. 

Irvine,  C.  This  was  an  action  by  McCarty 
against  the  railway  company  to  recover  for 
personal  injuries  sustained  by  McCarty  while 
in  the  employ  of  the  company.  He  recovered  a  judg- 
ment for  $10,000.  The  railway  company,  by  petition 
in  error,  seeks  to  reverse  this  judgment.  McCarty, 
by  cross  petition  in  error,  seeks  also  to  reverse  it,  on 
the  ground  of  error  in  sustaining  a  motion  for  a  new 
trial  after  a  former  verdict  in  his  favor  for  $15,000,  and 
to  have  a  judgment  entered  on  such  former  verdict. 

The  cross  petition  in  error  may  be  briefly  disposed 
of.  The  motion  for  a  new  trial  after  the  first  verdict 
contained  numerous  assignments,  requiring  for  their 
review  a  consideration  of  the  evidence.  What  purports 
to  be  a  bill  of  exceptions  embodying  the  evidence  on  the 
first  trial,  and  also  certain  evidence  used  in  support  of 
the  motion  for  a  new  trial,  is  not  authenticated  as  the 
law  requires,  and  cannot,  therefore,  be  considered. 
Error  in  sustaining  the  motion,  therefore,  does  not 
appear,  for  this  reason,  if  for  no  other. 

On  the  second  trial,  the  evidence,  which  was,  except 
in  a  few  details,  uncontradicted,  was  to  the  following 
effect:  McCarty  had  had  some  experience  in  railroad 
work  in  the  general  line  of  service  in  which  he  was 
employed  by  this  company.  He  had  been  employed  by 
Butler,  a  foreman  of  a  construction  crew,  some  eight 
weeks  prior  to  the  accident,  and  during  that  interval 
his  work  had  been  with  a  crew  engaged  in  moving 
earth  by  means  of  a  steam  shovel.  This  shovel  occu- 
pied a  temporary  track  from  12  to  18  feet  from  the 
main  track.  A  train  of  flat  cars  moved  along  the  main 
track,  was  loaded  by  means  of  the  steam  shovel,  and 
then  drawn  several  miles  away  for  the  purpose  of 
unloading.     The  train  had  a  conductor,  engineer,  and 
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a  fireman,  as  well  as  two  men  designated  as  **  cable 
men,"  whose  duty  it  was  to  assist  in  the  unloading  of 
the  train.  At  the  shovel,  in  addition  to  Butler  and  the 
men  operating  it,  were  four  laborers,  one  of  whom  was 
McCarty,  and  whose  general  business  it  was  to  work 
on  the  ground  and  assist  in  loading.  These  men  were 
employed  and  discharged  by  Butler,  and  subject  gen- 
erally to  his  orders.  When  the  hour  for  ceasing  work 
had  almost  arrived,  on  the  day  the  accident  occurred, 
the  train  had  been  loaded,  and  it  was  Butler's  desire  to 
unload  it  that  night.  He  concluded,  therefore,  to  send 
the  men  working  at  the  shovel  with  the  train,  to  assist 
in  unloading.  He  testifies  that,  before  the  train 
started,  he  gave  them  a  general  order  to  get  aboard. 
This  is  contradictory;  -but  no  particular  significance 
attaches,  because  it  is  undisputed  that,  if  such  an  order 
was  given,  it  did  not  reach  McCarty's  ears.  The  train 
then  started,  and,  as  it  was  pulling  out,  Butler  com- 
manded McCarty  to  get  aboard.  McCarty  undertook 
to  do  so.  There  were  no  steps  or  handholds  on  the 
cars,  and  McCarty,  for  the  purpose  of  boarding  them^ 
seized  with  his  right  hand  a  stake  on  the  side  of  the  car, 
and  placed  his  right  foot  on  the  casing  above  one  of  the 
journals.  This  casing  was  rounded  on  top,  and  Mc- 
Carty's foot  slipped  off,  and  the  other  foot  passed  be- 
neath the  wheels,  crushing  it  so  that  a  partial  amputa- 
tion of  the  foot  was  necessary.  The  testimony  as  to 
the  condition  of  the  ground  adjoining  the  tracks,  and 
the  construction  of  the  cars,  is  such  as  to  create  a  very 
reasonable  inference  that  to  board  the  cars  while  in 
motion  was  a  more  or  less  dangerous  proceeding. 
There  is  no  evidence  tending  to  show  that  any  better 
or  safer  method  existed  of  getting  upon  the  cars  than 
that  which  McCarty  undertook  to  pursue. 

The  argument  oi  the  railway  company,  stated  in  a 
condensed  form,  is  that  there  is  no  obligation  resting 
upon  a  master  to  exercise  greater  care  for  a  servant's 
safety  than  the  servant  is  himself  required  to  exercise  ; 
and  that,  if  it  was  negligence  for  Butler  to  command 
McCarty  to  board  the  train  while  it  was  in  motion,  it 
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was  contributory  negflig-ence  for  McCarty  to  obey  the 
order,  it  being-  neither  alleged  nor  proved  that  the  dan- 
g-er  was  not  a?;  apparent  and  well  known  to  McCarty  as 
to  Butler.  Numerous  authorities  are  cited  in  support 
of  the  arguments  on  either  side  of  this  proposition,  but 
we  do  not  believe  that  their  review  in  the  opinion  would 
be  of  any  utility.  It  is  only  necessary  to  say  that  they 
disclose  the  hopeless  conflict  which  exists  among-  the 
authorities  on  many  questions  connected  with  the  rights 
of  master  and  servant  in  such  cases;  and  to  here  collate 
them  would  only  serve  to  show  the  desirability  of 
•'Employers'  Liability  Acts,"  which  would,  by  har- 
monizing* the  law,  make  it  more  nearly  just  both  to 
master  and  servant  than  can  be  claimed  as  a  result  of 
the  work  of  the  courts  in  attempting  to  adjust  the  an- 
tiquated rules  of  common  law  to  the  vastly  chang-ed 
conditions  of  modern  times. 

Our  conclusion  after  a  consideration  of  the  subject  is 

that  it  is  a  harsh  and  unreasonable  rule 
Eii"^efii;eiie«    which  charges  a  servant,  when  commanded 

to  perform  an  act  by  his  master,  with  the 
duty  of  at  once  determining  whether  or  not  the  act  can  be 
safely  performed,  and  then  performing  it  at  his  peril, 
or  refusing  to  perform  it  at  the  expense  of  losing  his 
employment.  The  risk  incurred  by  obeying  a  negli- 
gent command  of  the  master  is  not  one  ordinarily  inci- 
dent to  the  servant's  employment,  and  is  not  an  assumed 
risk,  because  negligence  on  the  part  of  the  master  is 
not  presumed  to  be  a  feature  of  the  employment.  It  is 
true  that,  where  ample  time  exists  for  examination  and 
reflection,  a  servant  may  not,  beyond  a  certain  limit, 
continue  in  the  service,  performing  dangerous  acts,  ex- 
cept at  his  own  risk  ;  and  it  is  this  consideration  which 
governs  the  cases  holding  that  the  continued  use  of  de- 
fective appliances  without  protest,  and  a  promise  by  the 
master  to  remedy  them,  discharges  the  master  from 
«^     ,-  *       liability.      With   the   case,    however,   of  a 

Orders  tf  Itst«r—  -^^         .  i-i,i»t  ,t 

foBtpitatory  i«f .    command   given  suddenly,    which  must  be 

reoee.  obeyed  immediately  or  not  at  all,  a  different 

question  is  presented.     The  servant  is  confronted  with 
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a  new  danger,  one  not  contemplated  when  he  entered 
the  employment,  and  one  not  made  a  part  of  it  by  con- 
tinued use.     The  servant  has  certainly,  in  the  first 
place,  a  right  to  presume  that  the  master  gave  the  com- 
mand advisedly,  and  in  the  exercise  of  due  care.     If  the 
servant  disobey,  he  forfeits  his  employment ;  and,  even 
though  he  be  aware  of  the  danger,  whether  or  not  it  is 
negligence  for  him  to  obey  depends  upon  circumstances. 
The  act  may  be  so  foolhardy,  so  clearly  entailing  disas- 
ter, that  the  only  reasonable  course  is  to  disobey.    The 
test  of  negligence  is  in  such  cases  as  in  others,  whether 
or  not  a  man  of  ordinary  prudence  so  situated  would 
obey  or  refuse.     In  many  cases  a  man  of  ordinary  pru- 
dence,   compelled   to    decide  instantly,   even   though 
aware  of  the  existence  of  danger,  would  prefer  obedi- 
ence, and  would  take  the  risk.      It  is  not 
true,  however,  because  the  servant  in  such       SSllS!""  *' 
cases   may   not  be  guilty  of  negligence  in 
obeying,  that  it  follows  neccessarily  that  the  master 
was  not  negligent  in  giving  the  order.      In  the  first 
place,  reflection  and  the  exercise  of  discretion  is  the 
business  of  the  master,  and  not  of  the  servant.      It  is 
the  duty  of  the  master  to  determine  what  shall  be  done, 
and  how.     In  general,  the  duty  of  the  servant  is  merely 
to  obey  ;  and  even  when  the  command  is  given  sudden- 
ly and  without  previous  reflection,  as  in  this  case,  the 
master,  charged  with  the  power  of  discretion,  has  im- 
posed upon  him  the  duty  of  rightly  directing  and  safely 
directing.     Of  course,   a  sudden  exigency   may  arise 
which  would  relieve  the  master  of  any  imputation  of 
negligence  in  requiring,  under  such  circumstances  of 
exigency,  a  dangerous  act  to  be  suddenly  performed. 
But  here  the  failure  to  command  McCarty  to  board  the 
train   before  it  started   was   not  due  to  any   sudden 
exigency,  but  apparently  to  mere  inattention  on  the  part 
of  the  foreman,  and  a  failure  by  him  to  conceive  the 
idea  of  sending  men  with  the  train  until  the  last  mo- 
ment.    It  was  not  McCarty's  duty  to  go  with  the  train 
in  the  absence  of  a  specific  order  for  that  purpose  ;  and, 
under  the  circumstances,  we  think  there  was  evidence 
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to  support  a  finding  that  Butler  was  negligent  in  gi\r 
ing  the  command,  and  McCarty  not  negligent  in  obejr 
ing  it.  The  law  is  thus  stated  by  Judged  Brewer  in 
English  V.  Railroad  Co.,  24  Fed.  906:  * 'Where  a 
master  commands  a  servant  to  go  outside  of  his  regular 
employment  to  do  a  work  which  is  attended  with  a 
special  danger,  and  the  servant,  in  response  to  the 
specific  commands  of  the  master,  goes  and  does  the 
work,  in  the  way  and  at  the  time  directed,  the  fact  that 
the  servant  knew  it  was  dangerous  does  not  exonerate 
the  master  from  responsibility,  or  make  the  servant 
guilty  of  contributory  negligence,  unless  the  character 
of  the  danger  is  so  patent  and  so  extreme  that  no  one 
but  a  foolhardy,  reckless  man  would  attempt  it."  See, 
also,  to  the  same  effect.  Miller  v.  Railroad  Co.,  12  Fed. 
600,  and,  to  a  similar  point.  Railroad  Co.  v.  Tietken, 
49  Neb.  — ,  68  N.  W.  336. 

The  district  court,  evidently  endeavoring  to  follow 
the  general  principles  which  we  have  indicated,  and 
guided  largely  by  the  language  of  Judge  Brewer  in 
English  V.  Railroad  Co.,  stipra,  gave  the  following  in- 
struction :  '*It  is  in  general  the  duty  of  an  employee  to 
obey  the  orders  of  his  superior,  and,  in  the  absence  of 
knowledge  or  means  of  knowledge  to  the  contrary,  he 
may  presume  it  safe  for  him  to  do  so.  However,  he 
he  may  not  obey  blindly  and  without  regard  to  his  per- 
sonal safety  ;  for  it  is  incumbent  on  him  to  protect  him- 
self by  the  exercise  of  such  care  and  diligence  as  the 
circumstances  require.  But  when  he  receives  an  order 
which  must  be  obeyed  immediately  or  not  at  all,  and 
when  he  has  no  time  or  opportunity  for  considering  the 
situation,  or  the  danger,  if  any,  or  a  compliance  with 
the  order,  he  may  rely  on  the  skill  and  judgment  of  his 
superior,  unless  to  obey  the  order  would  be  reckless, 
rash,  or  foolhardy  on  his  part.  If  to  obey  would  be  so 
dangerous  as  to  indicate  that  the  employee  had  aban- 
doned all  care  and  consideration  for  his  own  safety, 
then  obedience  would  be  negligence  in  itself,  which,  if 
it  contributed  to  the  injury,  would  prevent  a  recovery.'* 
We  think  there  was  error  in  this  instruction,  notwith- 
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standing  the  general  principles  we  have  indicated,  al- 
though the  language  employed  does  not  perhaps  go  be- 
?ond  that  of  Judge  Brewer  in  the  case  referred  to, 
^he  performance  of  an  act  by  an  employee  not  within 
the  usual  line  of  his  duties,  and  in  obedience  to  a  com- 
mand given  instantly  and  under  circumstances  permit- 
ting no  deliberation,  is  not  the  assumption  of  a  risk  or- 
dinarily incident  to  the  employment,  and  is  therefore 
not  one  of  the  assumed  risks  of  servants.     The  right  to 
recover  for  injuries  sustained  in  the  course  of  perform- 
ing such  acts  depends  upon  ordinary  considerations  of 
negligence  and  contributory  negligence.     The  test  of 
negligence   is  whether  a  man  of    ordinary 
prudence  would  so  conduct  himself  under       iJJ{iImcI7 
the  circumstances,  and  therefore  the  master 
is  in  such  cases  only  liable  for  the  consequences  of  a 
command  which  a  person  of  ordinary  prudence  would 
not  have  given  under  the  circumstances,  and  which  a 
man  of  ordinary  prudence  would  have  obeyed  under  the 
circumstances.      In   stating  the  law  to  the  jury,  the 
court  should  have  borne  in  mind  this  test.     But  the  in- 
struction we  have  quoted  departs  from  the  rule  in  sev- 
eral respects.     In  the  first  place,  the  first  sentence  was 
erroneous  in  implying  that,  as  a  matter  of  law,  McCarty 
had  a  right  to  presume  that  it  was  safe  for  him  to  obey 
this  command.     Where  the  danger  is  not  known  or  ob- 
vious, as  the  instruction  states,  the  servant  might  pre- 
sume the  act  safe  because  it  was  commanded.     But  here 
the  danger  was  as  apparent  to  him  as  to  the  master,  and 
there  was  no  basis  in  the  evidence  for  submitting  the 
case  on  the  theory  that  the  danger  was  not  known  or 
susceptible  of  knowledge.     In  the  second  place,  accord- 
ing to  the  instruction,  the  servant  would  be  excused  in 
obeying  the  order  unless  obedience  would  be  * 'reckless, 
rash,  or  foolhardy."     This  can  only  mean  that,  in  or- 
der to  charge  a  plaintiff  with  contributory  negligence 
in  such  cases,  his  act  must  not  only  be  one  which  an 
ordinarily  prudent  man  would  not  perform,   but  must 
be  one  which  no  man  except  a  reckless,  rash,  and  fool- 
hardy man  would  perform.     In  other  words,  instead  of 

S  (N.  s.)  A.  &  E.  R.  Cas.— 31 
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holding  up  to  the  jury  as  a  test  of  conduct  that  of  a  man 
of  ordinary  prudence,  it  raises  before  them  as  a  type 
the  conduct  of  a  man  reckless  and  foolhardy,  and  ex- 
cuses contributory  negligence  if  not  within  the  line  of 
conduct  that  such  a  man  would  pursue.  Finally,  this 
erroneous  idea  is  emphasized  by  the  last  sentence  of 
the  instruction,  by  which  it  is  plainly  implied  that 
obedience  to  the  command  would  not  constitute  negli- 
gence unless  the  circumstances  were  such  as  to  indicate 
that  the  servant  had  abandoned  all  consideration  for  his 
own  safety.  This  last  sentence,  to  a  certain  extent, 
explains  the  previous  one  ;  and  the  combined  effect  of 
the  two  is  to  state  to  the  jury  that  the  servant  might 
recover  if  the  circumstances  were  such  that  any  man, 
however  imprudent,  however  careless,  might  have  per- 
formed it,  provided  he  kept  in  view  the  slightest  con- 
sideration for  his  safety.  In  the  respects  indicated, 
the  instruction  fails  essentially  to  propose  to  the  jury 
the  true  test  of  negligence,  to  wit,  the  conduct  of  a  man 
of  ordinary  prudence  under  the  circumstances.  Re- 
versed and  remanded. 


Worlds 

V. 

Georgia  R.  Co. 

{Supreme  Court  of  Georgia^  Aug.  j,  1896.) 

Assumption  of  Risk. — When  one  enters  the  service  of  another,  he 
impliedly  assumes  the  usual  and  ordinary  risks  incident  to  the  em- 
ployment about  which  he  is  engag-ed,  and,  in  discharging- the  duties 
which  he  has  undertaken  to  perform,  he  is  bound  to  take  notice  of 
the  ordinary  and  familiar  laws  of  nature  applicable  to  the  subject 
to  which  his  employment  relates  ;  and  if  he  fails  to  do  this,  and  in 
consequence  is  injured,  the  injury  is  attributable  to  the  risks  of  the 
employment,  and  the  master  is  not  liable. 

Same — Liability  of  Master. — Where  an  employee  of  a  railroad 
company,  in  the  discharge  of  his  duties,  is  directed  to  lift  and  carry 
an  ordinary  object,  like  a  cross-tie,  he  is  bound  to  take  notice  that 
it  is  heavy,  and  that  a  certain  amount  of  physical  strength  will 
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be  required  to  accomplish  the  task ;  and  if  he  misconceives  the 
amount  of  physical  strength  to  be  exerted,  and  overstrains  himself 
in  lifting  the  tie,  and  is  thereby  injured,  the  master  is  not  liable. 
The  fact  that  he  was  acting  under  the  orders  of  a  superior  at  the 
time  does  not  alter  the  question,  even  though  he  might  have  had 
reason  to  believe  that  disobedience  of  the  order  would  result  in  his 
dismissal. 

Error  from  city  court  of  Richmond.     Affirmed. 

The  following-  is  the  oflficial  report : 

Worlds  sued  the  railroad  company  for  damagfes  for 
personal  injuries.  Defendant  demurred  generally  to 
the  petition.  The  petition  was  amended,  and  the  de- 
murrer renewed  and  sustained.  To  the  ruling-  sustain- 
ing the  demurrer,  plaintiff  excepted.  The  petition  al- 
leged :  ''Defendant  has  damag-ed  plaintiff  $5,000,  by 
reason  of  the  following  facts :  On  January  1,  1894,  and 
for  some  time  previous,  petitioner  was  em-  ^^^  «•  •riiik. 
ployed  by  defendant  as  a  yard  train  hand  ;  ™'  ■  • 
his  duties  being  to  couple  cars,  and  do  general  work 
about  the  yard.  Said  duties  were  performed  by  peti- 
tioner at  night,  in  the  yards  of  defendant.  (3)  On  the 
night  of  said  day,  during  the  working*  hours  of  peti- 
tioner, a  coal  car  became  derailed  ;  and  petitioner,  with 
others,  was  ordered  by  the  yard  master,  one  Tug-g-le, 
to  carry  cross-ties  for  the  purpose  of  putting  the  car 
back  on  the  track.  The  cross-ties  were  about  100 
3rards  from  where  the  car  was  derailed.  (4)  Petitioner 
was  required  by  the  yard  master,  under  whose  instruc- 
tions he  worked,  to  carry  the  ties  without  any  assist- 
ance. To  this  he  complained  that  the  ties  were  too 
heavy  for  one  man  to  carry,  and  Tuggle  replied  :  *Go 
ahead,  God  damn  it !  and  tote  them  cross-ties.  You 
are  as  much  able  as  any  of  the  rest  of  them.'  (5)  At 
this  time,  petitioner,  knowing  that  his  daily  bread  de- 
pended upon  his  labor,  and  fearing  that  unless  he 
obeyed  the  order  given  him  by  the  yard  master  he 
would  be  discharged,  and  wholly  ig-norant  of  the  seri- 
ous result  that  might  arise  from  carrying  said  heavy 
cross-ties,  went  to  work  according  to  the  order  of 
Tuggle.  (6)  The  results  to  petitioner  from  carrying- 
said  cross-ties  on  said  occasion  were  that  he  wrenched 
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and  strained  his  back,  causing*  an  abscess  to  form  in 
the  small  of  his  back,  which  abscess  is  still  in  a  bad 
condition,  causing-  great  suffering  to  him.  (7)  By 
reason  of  the  injury  he  is  totally  unable  to  perform  any 
manual  labor,  and  is  now  depending  upon  charity, 
mostly,  for  a  living.  He  believes  that  the  injuries  are 
permanent.  (8)  Defendant,  by  its  yard  master,  Tug- 
gle,  was  negligent  in  not  giving  petitioner  help  in  car- 
rying said  heavy  cross-ties,  as  it  was  well  known,  or 
ought  to  have  been  known,  to  defendant,  that  the 
cross-ties  were  too  heavy  to  be  carried  by  one  man  a 
distance  of  100  yards.  (9)  By  reason  of  said  injuries, 
petitioner  has  suffered,  and  will  suffer,  great  pain  and 
inconvenience,  and  his  ability  to  labor  has  been  greatly 
impaired."  The  amendments  were  :  By  adding  to  the 
third  parag"raph,  that  petitioner  had  had  no  experience 
in  the  effect  of  carrying  cross-ties,  this  character  of 
work  not  having  heretofore  been  required  of  him.  ,  By 
adding  to  the  fourth  paragraph,  that  seeing  the  cross- 
..  KM.*-  *.  *     ties  being  carried  by  his  co-employees,  and 

relying  on  the  experience  and  better  judg- 
ment of  his  superior  officer,  petitioner  undertook,  with 
care  and  caution,  to  execute  the  orders  given  him  by 
defendant.  By  adding  to  the  sixth  parag'raph,  that 
the  injuries  were  received  by  him  without  fault  or 
negligence  on  his  part,  and  are  directly  traceable  to, 
and  have  resulted  from,  the  negligence  of  defendant  in 
executing  the  work  to  which  petitioner  was  assigned, 
short-handed. 

S.  B.  Vaug'hn  and  F.  W.  Capers^  for  plaintiff  in 
error. 

Joseph  B.  &  Bryan  Cumming'^  for  defendant  in 
error. 

Per  Curiam. — Judgment  affirmed. 
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Whipple 

V. 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Rhode  Island,  July  24,  /8p6.) 

Railway  Companies — Negligence. — The  location  and  maintenance 
by  a  railway  company  of  a  telegraph  pole  so  near  to  its  track  as  to 
involve  the  risk  of  injury  to  its  employees  in  the  proper  discharge 
of  their  duties,  is  negligence;  and  an  employee  injured  by  the  pole 
without  fault  on  his  part,  and  without  having  voluntarily  assumed 
the  risk  of  the  master's  negligence  with  full  knowledge  or  compe- 
tent means  of  knowledge  of  the  danger,  is  entitled  to  recover  for 
the  injuries  sustained. 

Obvious  Defect. — A  telegraph  pole  placed  near  a  railway  track 
inclined  towards  it  at  the  top,  so  that  one  climbing  the  ladder  on  a 
freight  car  could  not  pass  without  being  struck,  though  one  who  was 
standing  erect  on  the  ladder  could  pass.  Held,  that  the  dangerous 
proximity  of  the  pole  to  the  track  was  not  an  obvious  defect. 

New  Trial — Evidence. — Newly  discovered  evidence  pertaining  to 
the  question  of  the  extent  of  the  plaintiff's  injuries  and  not  of  such 
importance  as  to  be  likely  to  lessen  the  verdict  if  a  new  trial  were 
granted,  is  not  sufficient  ground  for  a  new  trial. 

Motion  denied. 

Walter  B.  Vincent^  for  plaintiff. 
Frank  S.  Arnold j  for  defendant. 

Matteson,  C.  J.  This  is  an  action  of  the  case  for 
negligence.  The  accident  which  caused  the  injuries  to 
the  plaintiff  occurred  about  2  o'clock  in  the  afternoon, 
on  December  22,  1894,  in  the  defendant's  freight  yard 
in  Providence,  where  the  plaintiff  had  been  ^^ 

employed  as  a  brakeman  in  the  making  up  of 
freight  trains  for  two  or  three  months  previously.  Just 
prior  to  the  accident,  the  switching  engine,  with  the 
plaintiff  riding  on  the  footboard  on  the  rear  of  the  ten- 
der, had  backed  down  in  a  southerly  direction  on  a  side 
track  to  a  point  opposite  the  freight  house,  for  the  pur- 

§ose  of  taking  on  some  cars  standing  on  the  side  track. 
!^he  plaintiff  stood  on  the  left-hand  end  of  the  foot- 
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board,  as  the  eng-ine  was  backing  down,  looking  to- 
wards the  cars  which  were  to  be  coupled  to  the  engine. 
When  the  engine  had  reached  the  cars,  the  plaintiflF 
made  the  coupling,  gave  the  signal  to  the  engineer  to 
go  ahead,  and  started  to  climb  onto  the  top  of  the  car 
next  to  the  engine;  his  duty  requiring  him  to  be  in  that 
position,  so  that  he  could  transmit  to  the  engineer  the 
signals  which  should  be  given  to  him  by  the  conductor. 
There  was  no  ladder  on  the  end  of  the  car,  and,  in  or- 
der to  climb  to  the  top  of  it,  the  plaintiff  stepped  from 
the  footboard  onto  the  drawbar  of  the  tender,  thence 
obliquely  to  the  left  onto  the  corner  of  the  car,  at  the 
same  time  taking  hold  of  a  round  of  a  ladder  on  the 
westerly  side  of  the  car  near  the  end,  and  swinging 
himself  around  the  car,  began  to  ascend  the  ladder. 
Meanwhile  the  train  had  started,  in  obedience  to  the 
signal  given  to  the  engineer  to  go  ahead;  and  when  the 
plaintiff  had  so  far  ascended  the  ladder  that  his  left 
hand  was  on  the  topmost  round,  and  he  was  reaching 
up  with  his  right  hand  for  the  handle  on  the  top  of  the 
car,  his  back  came  in  contact  with  a  telegraph  pole  be- 
longing to  the  defendant,  and  used  to  support  some  of 
its  signal  wires,  and  he  was  swept  from  the  ladder, 
and  fell  to  the  ground,  receiving  the  injuries  for  which 
he  sues.  The  telegraph  pole  was  3  feet  S%  inches 
from  the  outside  of  the  westerly  rail  of  the  side  track, 
and  had  stood  in  that  location  for  a  number  of  years. 
The  side  of  a  car  such  as  were  in  use  by  the  defendant 
at  the  time  of  the  accident  projected  beyond  the  side  of 
the  rail  20  inches,  and  the  ladder  on  the  side  of  it  3J^ 
inches  further.  The  pole  inclined  somewhat  towards 
the  side  track,  so  that  at  the  height  of  11  feet  (that  be- 
ing the  height  of  the  top  of  the  car)  the  space  between 
the  pole  and  the  ladder  was  \S]/i  inches.  By  experi- 
ment, made  subsequently  to  the  accident,  it  appeared 
that  this  space,  though  sufficient  for  a  man  to  pass  with- 
out coming  in  contact  with  the  pole  if  standing  erect  on 
the  ladder,  was  not  sufficient  by  7  or  8  inches  for  him 
to  pass  the  pole  without  coming  in  contact  with  it  when 
in  the  act  of  climbing  the  ladder.     The  jury  in  the 
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common  pleas  division  returned  a  verdict  for  the  plaint- 
iff, and  the  defendant  petitions  for  a  new  trial,  alleging* 
that  the  verdict  is  against  the  evidence,  that  the  in- 
structions of  the  court  to  the  jury  were  erroneous,  and 
because  of  newly-discovered  testimony. 

The  defendant  contends,  in  support  of  its  petition, 
that  it  had  a  right  to  locate  its  telegraph  poles,  switch 
stands,  bridge  abutments,  station  platforms,  and  other 
similar  structures,  near  to  its  tracks,  although  the  loca- 
tion and  maintenance  of  these  structures  in  close  prox- 
imity to  its  tracks  might  involve  the  risk  of  injury  to 
its  employees;  that  as  the  danger  of  contact  with  such 
structures  is  a  matter  of  common  knowledge,  and  as 
they  are  objects  plainly  visible,  their  presence  is  at  once 
suggestive  of  danger;  and,  therefore,  that  the  risk  of 
being  hit  by  a  pole  was  an  obvious  danger,  and  one  as- 
sumed by  the  plaintiff  when  he  entered  into  the  defend- 
ant's service.  There  are  cases  which  apparently  sup- 
port-these  contentions,  but  they  do  not  commend  them- 
selves to  our  judgment.  We  do  not  think  that  a  differ- 
ent rule  should  be  applied  to  railroad  corporations  from 
that  which  is  established  in  reference  to  other  employ- 
ers, viz.,  that  the  master  is  bound  to  take  ordinary  and 
reasonable  care  not  to  subject  his  servant  to  unreason- 
able danger,  bj'^  sending  him  to  work  on  dangerous 
premises  or  with  dangerous  appliances,  and  that  if  he 
fails  in  this  respect,  and  the  servant  has  been  injured 
in  consequence,  without  fault  on  his  part,  and  without 
having  voluntarily  assumed  the  risk  of  the  master's 
negligence,  with  full  knowledge  or  competent  means 
of  knowledge  of  the  danger,  he  is  entitled  to 
recover  for  the  injury  sustained.  Thomp.  SS^VeJfJJStV 
Neg.  972,  973,  and  cases  cited.  In  view  of 
this  rule  we  cannot  doubt  that  the  location  and  mainte- 
nance of  the  telegraph  pole  in  the  position  in  which  it 
stood  relatively  to  the  side  track  was  negligence,  since 
the  necessary  result  was  to  expose  brakemen,  in  the 
discharge  of  their  duty  in  the  usual  manner,  to  the  risk 
of  accident  such  as  befell  the  plaintiff.  Dorsey  v.  Con- 
struction Co.,  42  Wis.  583;  Murphy  v.  Railroad  Co., 
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115  Mo.  Ill,  21  S.  W,  862;  Johnson  v.  Railway  Co.,  43 
Minn.  53,  44  N.  W.  884;  Railroad  Co.  v.  Swett,  45  111. 
197;  Railroad  Co.  v.  Russell,  91  111.  298;  Railroad  Co. 
V.  Ostman  (Ind.  Sup.),  41  N.  E.  1037. 

It  is  undoubtedly  true  that  a  servant  assumes  all  the 
ordinary  risks  and  perils  incident  to  the  employment, 

I » feet  ^^^  ^^^  ^^^  risks  resulting  from  the  nonper- 
formance of  the  master's  duty  of  which  he 
has  knowledge,  or  of  which  he  has  competent  means  of 
knowledge,  if  he  continues  in  the  employment  after 
such  knowledge  or  means  of  knowledge,  unless  induced 
to  remain  by  promises  of  the  master  to  remedy  the  de- 
fect. But  a  telegraph  pole  is  not  in  itself  dangerous. 
It  becomes  so,  and,  therefore,  a  defective  structure, 
only  when  placed  so  near  the  track  that  it  is  a  source  of 
danger  to  the  servant  in  the  performance  of  his  duty. 
If  the  servant  has  knowledge  of  its  dangerous  proxim- 
ity, or  if,  by  reasonable  observation,  he  could  have  as- 
certained its  dangerous  proximity,  it  is  undoubtedly  to 
be  regarded  as  an  obvious  danger,  the  risk  of  which  is 
assumed  by  continuing  in  the  service;  otherwise,  it  is 
not  to  be  so  regarded.  In  the  case  at  bar,  it  does  not 
appear  that  the  plaintiff  had  knowledge  of  the  danger- 
ous proximity  of  the  pole  to  the  track.  Unless,  there- 
fore, that  fact  was  sufficiently  obvious  to  have  been  as- 
certained by  him  by  reasonable  observation,  he  is  not  to 
be  held  to  have  assumed  the  risk  of  injury  from  it. 
We  do  not  think  that  the  fact  wras  sufficiently  obvious. 
The  difference  between  the  distance  which  the  pole 
stood  from  the  track  and  the  distance  which  would 
have  been  safe  'v^^as  only  seven  to  eight  inches.  The 
plaintiff  had  never  before  the  accident,  so  far  as  ap- 
pears, passed,  or  attempted  to  pass,  the  pole  on  the  side 
ladder  of  a  car.  The  only  opportunities  which  he  had 
had  to  judge  of  its  proximity  to  the  track  were  from 
passing  it  on  foot,  and  on  the  tops  of  moving  cars,  in 
the  course  of  his  employment,  neither  of  which  situa- 
tions would  be  favorable  for  estimating  the  distance 
of  the  pole  from  the  side  of  a  car  moving  along  the 
track,  with  sufficient  accuracy  to  know  whether  or  not 
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the  pole  was  safe, — ^the  margin  of  safety  or  danger  be- 
ing SO  slight  a  Space.  Moreover,  even  after  the  acci- 
dent, the  testimony  shows  that  experiments  were  con- 
ducted by  the  defendant  for  the  purpose  of  determining 
whether  or  not  the  pole  was  near  enough  to  the  track 
to  be  dangerous.  How  can  it  be  said  that  the  proximity 
of  the  pole  to  the  track  was  an  obvious  defect,  when 
the  danger  could  only  be  determined  by  experiment  or 
by  measurement  and  calculation?  To  the  suggestion 
that  the  telegraph  pole  was  plainly  visible,  and  that  the 
danger  of  contact  with  such  a  structure  is  a  matter  of 
common  knowledge,  it  is  enough  to  answer  that  the 
fact  tends,  not  to  prove  that  the  pole  is  an  obvious  de- 
fect, but  rather  that  the  officers  of  railroads,  in  the  loca- 
tion of  such  structures,  in  many  instances  disregard 
their  duty,  and  consult  expense  and  their  own  conve- 
nience instead  of  safety  of  life  and  limb. 

It  is  urged  that  if  the  proximity  of  the  pole  to  the 
track,  which  made  it  dangerous,  was  not  sufficiently 
obvious  to  the  plaintiff  to  put  him  on  his  guard  against 
injury  from  the  pole,  it  was  not  sufficiently  obvious  to 
the  officers  of  the  defendant  for  them  to  observe  it  in 
the  exercise  of  reasonable  care,  and  hence  that  it  cannot 
be  held  that  the  defendant  was  negligent  in  maintain- 
ing the  pole  in  its  position.  But  the  answer  is  that  the 
officers  of  the  defendant  located  the  pole  ;  that  it  was 
their  duty  to  have  so  located  it  as  to  make  it  safe  ;  and, 
consequently,  that,  if  they  failed  in  that  respect,  the 
defendant  must  be  held  chargeable  for  their  default. 

The  defendant  further  contends  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  attempting  to 
climb  the  ladder  of  the  car  while  the  train  was  in  mo- 
tion, without  looking  to  see  whether  he  was  in  danger 
from  the  pole,  instead  of  climbing  to  the  top  of  the  car 
before  giving  the  signal  to  the  engineer  to  go  ahead,  or 
remaining  on  the  footboard  of  the  tender  until  the  car 
had  passed  the  pole.  But  if  the  dangerous  proximity 
of  the  pole  to  the  track  was  not  so  obvious  as  to  be  dis- 
coverable by  observation,  and  the  plaintiff  had  no  notice 
of  the  danger,  we  do  not  think  that  it  can  be  held,  as  a 
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matter  of  law,  that  he  was  guilty  of  negligence  in  not 
looking  forward  to  see  whether  he  was  in  danger  from 
the  pole  before  starting  to  climb  the  ladder.  If  he  had- 
no  reason  to  apprehend  danger  from  it,  there  was  no 
reason  why  he  should  have  been  on  his  guard  against 
it.  Jle  had  a  right  to  rely  on  the  presumption  that  the 
defendant  had  performed  its  duty  in  locating  the  pole 
so  that  it  should  not  endanger  the  safety  of  its  em- 
ployees, until  he  had  been  apprised  in  some  way  of  the 
contrary.  If  the  exigency  of  the  situation  required  the 
placing  of  a  structure  in  such  a  position  as  to  make  it 
dangerous,  it  is  not  too  much  to  require  of  a  railroad 
company  that  it  should  give  notice  of  the  danger  to  its 
employees.  Darling  v.  Railroad  Co.,  17  R.  I.  708,  24 
Atl.  462;  Scanlon  z\  Railroad  Co.,  147  Mass.  484,  18 
N.  E.  209;  Johnson  v.  Railway  Co.,  43  Minn.  53,  44 
N.  W.  884 ;  Hawkins  v.  Johnson,  105  Ind.  29,  4  N.  E. 
172 ;  Baker  v.  Coal  Co.  (Md.),  35  Atl.  10. 

The  defendant  contends  that  the  common  pleas  divis- 
ion erred  in  admitting  the  testimony  of  Latham,  a  civil 
engineer,  for  the  purpose  of  proving  the  distance  be- 
tween the  pole  and  the  side  of  the  freight  car  ;  the  car 
not  being  the  one  on  which  the  plaintiff  was  at  the  time 
of  the  accident.  The  plaintiff  had  no  means  of  identi- 
fying the  particular  car  on  which  he  was  riding,  at  the 
time  of  the  accident,  and  it  is  a  matter  of  common 
knowledge  that  freight  cars  are  here  to-day,  and  many 
miles  away  to-morrow.  In  the  absence  of  evidence  to 
show  that  the  particular  car  on  which  the  plaintiff  was 
at  the  time  of  the  accident  was  available  for  measure- 
ment, we  think  that  it  was  proper  for  the  court  to 
admit  the  testimony,  it  being  shown  that  the  car  used 
for  the  purpose  of  measurement  was  of  the  same  pat- 
tern and  dimensions  as  the  other. 

We  do  not  deem  it  necessary  to  examine  seriatiin  the 
several  requests  for  instructions  made  by  the  defend- 
ant, and  the  rulings  on  these  requests  by  the  common 
pleas  division.  The  requests  were  inconsistent  with 
the  principles  which  seem  to  us  to  govern  the  decision 
of  the  case,  and  we  think  that  the  instructions  of  the 
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court  to  the  jury  were  sufficiently  favorable  to  the  de- 
fendant. 

The  newly-discovered  evidence  is  all  directed  to  the 
question  of  the  extent  of  the  plaintiff's  inju- 
ries.    As  the  verdict  was  only  for  $1,500,       BrlieV!?" 
and  it  is  not  denied  that  the  plaintiff  was 
confined  to  his  bed  for  five  or  six  weeks,  during  which 
time  he  suffered  much  pain,  we  do  not  think  that  the 
newly-discovered  testimony,  which  goes  merely  to  his 
improved   condition   subsequent  to   that  period,  is  of 
such  importance  that  it  would  be  likely  to  lessen  the 
verdict  if  a  new  trial  were  granted.     New  trial  denied, 
and  case  remitted  to  the  common  pleas  division,  with 
direction  to  enter  judgment  for  the  plaintiff  on  the 
verdict. 

Stiness,  J.,  dissenting,  on  the  ground  that  the  pole 
was  an  obvious  defect. 


Gavigan 

V. 

Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme  Court  of  Michigan ^  July  8 ,  iSp6,) 

Fellow  Servant. — A  section  boss  is  a  fellow-servant  with  the  men 
under  him. 

Assumption  of  Risk — Work  not  in  the  Scope  of  Employment. — A 
section  hand  of  a  railway  company  was  ordered  by  his  foreman  to  do 
certain  work  outside  of  the  scope  of  his  employment  which  had  obvi- 
ous dangers  attendant  upon  it,  and  obeyed,  fearing  that  he  would  be 
discharged  if  he  failed  to  do  so,  and  was  injured  through  the  negli- 
gence of  the  section  boss. 

//eldf  that  he  could  not  recover  from  the  railway  company  on  the 
ground  that  the  act  of  the  section  boss  in  requesting  such  service 
was  an  act  of  the  master,  and  that  in  consenting  to  do  such  work 
he  did  not  assume  the  risks  incident  to  it. 

Error  to  Hillsdale  county  circuit  court.     Reversed. 

C.  E.  Weaver  {Geo.  C.  Greene  and  O.  G.   Getzen^ 
Danner,  of  counsel),  for  appellant. 
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Corvis  M.  Barre,  E.  J.  March^  and  Watts^  Bean  d: 
Smithy  for  appellee. 

Hooker,  J.  The  plaintiff  was  a  section  hand  upon 
a  railroad i  and  had  many  years  experience  in  such  capac- 
ity, and  as  foreman  of  such  gungs.  On  the  day  that 
€M«steUi  he  was  injured,  the  section  gung*  of  which 

he  was  a  member,  and  a  gang-  of  an  adjoin- 
ing section,  were  engaged  in  relaying  a  spur- 
track  with  rails  that  had  been  unloaded  at  a  point 
upon  said  track.  In  order  to  distribute  such  rails, 
it  was  necessary  to  move  two  freight  cars  stand- 
ing upon  the  track,  and  the  plaintiff  attempted  to 
climb  upon  one  to  set  the  brake.  While  climbing 
up  the  ladder  at  the  end  of  the  car,  the  other  car  was 
pushed  against  him  by  the  other  men  engaged  in  the 
work,  and  he  was  injured.  He  testified  that  he  was 
ordered  by  the  section  boss  in  charge  to  climb  upon  the 
car,  and  that  he  supposed  that  he  would  have  lost  his 
place  if  he  had  refused,  and  that  it  was  not  a  part  of  the 
duty  of  section  men  to  move  cars,  or  climb  upon 
them  to  manipulate  the  brakes.  The  uncontradicted 
evidence  shows  that  the  plaintiff  and  all  of  his  co-labor- 
ers obeyed,  without  protest  or  question,  the  direction  to 
move  the  loaded  car,  and  by  pushing  and  the  use  of 
bars  they  had  moved  it  for  a  distance,  and  to  a  point 
where  the  dust  and  dirt  of  the  highway  made  the  work 
difficult.  Then  they  resorted  to  bumping  the  loaded 
car  with  an  unloaded  one,  all  uniting  in  pushing  it  with 
force  against  the  loaded  car  several  times,  thereby  mov- 
ing it  to  a  point  in  close  proximity  to  the  main  track. 
It  was  to  prevent  its  being  run  into  the  switch  and  upon 
the  main  track  that  the  direction  to  climb  the  car  and 
put  on  the  brake  was  given. 

We  have  so  often  held  that  the  section  boss  is  a  fel- 
low servant  with  the  men  under  him,  and  pointed  out 
the  distinctions  applicable  to  the  question  of  fellow  ser- 

FeQ«wi«iT  te      ^^c^»  ih'^  we  deem  it  unnecessary  to  repeat 

them  here.  We  have  no  doubt  that,  in  run- 
ning the  car  back  and  forth,  all  of  those  engaged  were 
fellow   servants.       The  important  questions  are:  (1) 
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Was  the  plaintiff  asked  to  perform  an  extraordinary 
service  outside  of  the  scope  of  his  employment,  in  mov- 
ing- the  cars,  and  in  climbing  the  ladder  for  the  purpose 
of  setting"  the  brake?  (2)  If  so,  does  it  follow  that  the 
act  of  the  section  boss  in  requesting  such  service  was 
the  act  of  the  master,  and  is  the  master  liable  for  the 
injury  under  such  circumstances? 

Counsel  for  the  plaintiff  appears  to  contend  for  the 
broad  propositions  that,  in  directing  a  service  outside 
of  the  scope  of  the  employment,  the  boss  represented 
the  master,  and  that,  by  consenting  to  per- 
form the  service,  the  plaintiff  did  not  assume  iS-^rt  wt 
the  risk,  inasmuch  as  he  might  be  discharged  BmpiiyBJiii.*' 
by  the  boss  if  he  refused  to  perform  the  ser- 
vice. In  other  words,  the  master  is  to  be  considered 
an  insurer  of  the  servant  performing  extraordinary  ser- 
vice by  direction  of  a  superior,  whenever  he  chooses  to 
obey  a  direction  of  one  in  charge  for  fear  of  discharge. 
If  the  master  is  to  be  charged  with  neglect,  it  is  for  a 
failure  to  perform  a  duty,  and,  had  he  himself  given 
the  command  in  this  case,  the  only  possible  negligence 
would  be  the  request  to  perform  extraordinary  service, 
unless  there  was  some  hidden  danger  from  the  service. 
Many  cases  hold  that,  where  an  employee  of  mature 
years  and  of  ordinary  intelligence  and  experience  is 
directed  by  the  employer  himself  to  do  a  temporary 
work,  outside  of  the  business  he  has  engaged  to  do, 
and  enters  upon  its  performance  without  objection  on 
account  of  his  want  of  skill,  knowledge,  or  experience 
in  doing  such  work,  no  negligence  can  be  predicated 
upon  such  act  alone.  Bailey,  Mast.  Liab.  220,  and 
cases  cited.  The  master  who  asks  a  servant  to  perform 
some  hazardous  employment  outside  of  his  employment, 
the  danger  of  which  is  not  apparent,  and  of  which  the 
master  is  advised,  is  under  an  obligation  to  inform  the 
servant  of  such  danger;  but  where  the  danger  is  ob- 
vious, or  equally  known  and  apparent  to  both,  the  case 
is  different.  The  analogy  is  close  between  such  a  case 
and  one  where  one  employs  an  infant  or  inexperienced 
person.     In  such  case  the  master  owes  a  duty  to  point 
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out  the  danger;  but,  where  the  danger  is  obvious  or 
known  to  such  person,  there  is  no  such  duty.  McGin- 
nis  V.  Bridge  Co.,  49  Mich.  466,  13  N.  W.  819;  Welch 
V.  Brainard  (Mich.)  65  N.  W.  667. 

Counsel  for  plaintiff  cites  us  to  the  cases  of  Railroad 
Co.  V.  Bayfield,  37  Mich.  205,  and  Jones  v.  Railway 
Co.  49  Mich.  573,  14  N.  W.  551,  in  support  of  their 
contention.  A  quotation  from  Bailey,  Mast.  Liab.,  is  in 
point  here.  *  *  While  great  stress  is  laid  in  some  cases  up- 
on the  fact  that  the  risk  has  been  increased,  as  well  as,  in 
other  cases,  that  the  servant  was  injured  while  in  the  per- 
formance of  a  hazardous  act  outside  of  his  general  em- 
ployment, yet  it  is  difficult  to  ascertain  that  any  special 
importance  is  to  be  attached  to  that  fact  alone,  any  fur- 
ther than  that  the  risks  of  the  general  employment, 
thus  increased,  are  not  assumed  as  risks  incident  to  the 
employment;  and,  therefore,  knowledge  thereof,  actual 
or  presumed,  must  be  shown  by  the  master,  unless  they 
are  such  as  are  obvious,  requiring  no  special  knowledge 
or  skill  to  understand  or  appreciate.  If  such  dangers 
are  not  obvious,  and  the  employee  may  not  be  presumed 
to  understand  or  appreciate  them,  then  he  must  be 
warned  and  instructed.  I  know  of  no  rule  that,  where 
the  servant  fully  understands  and  comprehends  the 
dangers  of  an  increased  risk,  or  of  a  risk  attendant  upon 
a  temporary  or  occasional  act  of  service,  and  he  per- 
forms the  act,  or  attempts  to  do  so,  the  master  is  liable 
for  the  injury  he  may  sustain,  merely  upon  the  ground 
of  such  increased  rislc,  or  risk  attending  such  tempo- 
rary employment.  The  liability  in  these  as  in  other 
respects  is  made  to  depend  upon  the  knowledge  and  ex- 
perience of  the  servant,  and  the  warning  and  instruc- 
tions given,  where  any  such  are  by  law  required.  The 
rule  has  been  stated  that  if,  while  in  the  performance 
of  such  a  temporary  service,  the  servant's  opportunity 
for  observing  the  danger  was  equal  to  that  of  the  com- 
pany, or  if  he  was  required  to  perform  an  unusually 
dangerous  service  for  good  reason,  as  for  the  safety  of 
passengers,  then  the  master  cannot  be  said  to  have  been 
negligent.     In  Jones  v.  Railway  Co.,  from  the  report  of 
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the  case,  it  might  be  understood  that  the  mere  fact  of 
being  required  to  perform  other  duties  than  such  as 
were  properly  embraced  in  his  contract  would  impose  a 
liability  upon  the  master  to  respond  in  damages  for  in- 
jury he  might  sustain  while  so  engaged.  Yet  such 
could  not  have  been  intended  by  the  court,  but  rather 
the  ground  for  recovery  was  within  the  principles 
stated  in  Railway  Co.  v.  Bayfield.  In  fact,  the  court 
so  states.  There  the  recovery  proceeded  upon  the 
ground  of  directing  an  inexperienced  lad,  who  did  not 
comprehend  the  danger,  to  perform  the  hazardous  duty 
of  applying  brakes  to  moving  cars.  The  same  position 
was  taken  by  counsel  in  Cole  v.  Railway  Co.  (Wis.)  37 
N.  W.  87,  to  wit:  That  the  mere  direction  of  the  mas- 
ter to  perform  such  temporary  and  dangerous  work  is 
negligence  on  the  part  of  the  master  sufficient  to  sustain 
the  action  of  the  employee  so  injured  in  the  perform- 
ance of  such  work  while  he  is  using  ordinary  care  on 
his  part.  The  court  says:  *We  are  very  clear  that  the 
broad  rule  contended  for  by  the  learned  counsel  for  the 
respondent  is  not  sustained .  by  the  authorities,  nor  by 
the  general  rules  of  law  which  define  the  relations  of 
employer  and  employee.  Some  of  the  cases  cited  may 
have  some  general  statements  which  give  some  count- 
enance to  the  rule  as  stated  by  counsel ;  but  when  the 
facts  of  each  case  are  considered,  it  will,  we  think,  be 
found  that  no  such  broad  rule  was  ever  intended  to  be 
sanctioned  by  the  courts. '  The  court  further  states  that 
negligence  of  the  master  cannot  be  predicated  simply  on 
the  fact  that  he  directed  his  employee  to  do  the  work; 
that  in  every  case  of  negligence  the  evidence  must  show 
some  violation  of  duty  on  the  part  of  the  master.  No 
case  can  be  found  where  it  has  been  held  that  the  mere 
fact  that  the  employer  requested  his  employee  to  per- 
form a  temporary  work  outside  of  his  ordinary  em- 
ployment was  a  violation  of  any  duty  which  he  owed 
to  his  employee.  If  the  particular  work  ordered  to  be 
done  is  of  a  dangerous  character,  and  one  which  re- 
quires peculiar  skill  in  its  performance,  and  the  ser- 
vant so  directed  has  not  the  requisite  knowledge  or 
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skill  for  doing"  the  work  with  safety,  and  such  want  of 
skill  is  known,  or  might  be  reasonably  supposed  to  be 
known,  to  the  employer,  in  that  case  the  direction  of 
the  master  to  do  the  work  might  be  justly  held  to  be  a 
violation  of  duty  which  he  owes  to  his  employee,  even 
though  the  employee  undertook  to  do  the  work  without 
objection  or  protest  upon  his  part.  The  Wisconsin 
court  reviews  many  leading  cases  upon  the  subject,  in- 
cluding those  relied  upon  by  the  respondent's  counsel, 
and  asserts  that  none  sustain  the  position  contended  for 
by  such  counsel.  The  court  further  says  they  are  not 
called  upon  to  decide  what  the  rule  would  be  if  the 
employee  when  ordered  to  do  such  temporary  work, 
objected  on  account  of  his  want  of  experience  and 
knowledge,  and,  notwithstanding  such  declaration,  his 
employer  insisted  upon  it,  and  thereupon  he  undertook 
to  do  the  work,  after  such  protest,  rather  than  subject 
himself  to  the  risk  of  being  discharged  from  his  em- 
ployment. They  neither  approve  nor  disaffirm  the 
rule  stated  in  Leary  z\  Railroad  Co.  (Mass.)  2  N.  E. 
115.  The  weight  of  authority,  as  stated  in  note  to 
Cole  V.  Railway  Co.  (Wis.)  37  N.  W.  87,  is  that  the 
mere  fact  of  objection  and  protest  by  the  employee,  the 
conduct  of  the  master  not  amounting  to  coercion,  does 
not  change  the  rule  ;  and  many  cases  are  cited."  See, 
also,  Keenan  v.  Railroad  Co.  (N.  Y,)  39  N.  E.  711.  In 
Wheeler  v.  Berry,  95  Mich.  251,  54  N.  W.  877,  it  was 
held,  that  "the  claim  that  the  master  negligently  put  a 
servant  at  dangerous  work,  against  his  protest,  and 
outside  of  the  scope  of  his  employment,  is  sufficiently 
answered  by  proof  that  the  servant  was  thoroughly  in- 
structed in  the  use  of  the  saw  by  which  he  was  after- 
wards injured  ;  that  whatever  danger  there  -w^s,  was 
apparent ;  that  he  had  full  and  complete  knowledge  of 
the  risk  ;  that  he  was  strong  in  body  and  mind,  and  in 
the  full  possession  of  all  of  his  faculties  ;  and  that  he 
had  frequently  performed  the  same  work  for  a  year, 
and  knew  that  he  was  liable  to  be  called  upon  to  do  it." 
The  evidence  shows  that  the  section  hands  were  en- 
gaged in  track  work,  and  without  objection,  or  appar- 
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ent  thought  upon  the  part  of  any  of  them  that  it  was 
out  of  the  line  of  their  duty,  proceeded  to  move  a  car 
which  was  an  obstacle  to  the  prosecution  of  their  work. 
While  it  may  be  said  that  the  scope  of  their  employ- 
ment was  a  question  of  fact,  and,  therefore,  for  the 
jury,  the  same  might  be  said  in  a  case  involving  the 
removal  of  a  rock  or  other  debris  that  had  fallen  or 
been  placed  upon  the  track,  or  a  train  or  car  that  had 
been  derailed ;  and  if  the  jury  could  be  found  to  sus- 
tain such  claim,  we  might  not  be  justified  in  holding  it 
error  to  submit  the  question  to  the  jury,  though  satis- 
fied from  common  observation  that  the  work  of  the  sec- 
tion gang  is  supposed  to  include  nearly  all  kinds  of 
labor  that  may  be  imposed  upon  them  by  the  road  mas- 
ter which  relates  to  or  facilitates  the  maintenance  of 
the  track  ;  in  short,  that  they  are  emergency  men,  so 
far  as  the  track  is  concerned.  A  section  boss  who 
should  not  require  his  gang  to  push  a  car  on  to  a  side 
track,  thereby  averting  a  possible  disaster,  would  be 
properly  subject  to  severe  condemnation,  if  nothing 
more  ;  and  while  we  are  not  disposed  to  say  that  it  was 
improper  to  submit  this  case  to  the  jury,  inasmuch  as 
witnesses  were  found  to  imply  by  their  testimony  that, 
according  to  the  usages  of  the  road,  the  boss  should 
have  suspended  operations  until  an  engine  could  have 
been  procured  to  move  the  car,  and  a  brakeman  to  climb 
the  car  and  manage  the  brake,  we  think,  under  the 
proof  in  the  case,  that  a  verdict  of  that  kind  might 
properly  be  set  aside  by  the  trial  court  as  contrary  to 
the  evidence.  But,  however  that  may  be,  we  think 
that  it  conclusively  appears  that  the  plaintiff  had  as 
much  information  as  to  the  character  of  the  work  and 
its  possible  dangers  as  any  one,  and  that  there  is  noth- 
ing that  can  appropriately  be  called  coercion.  He  ad- 
mits that  he  was  familiar  with  his  duties,  and  railroad 
affairs  generally,  and  there  was  no  special  danger  in 
climbing  the  car.  It  consisted  in  the  act  of  his  fellow 
servants,  who,  negligently  or  otherwise,  pushed  the 
car  down  against  the  loaded  car  before  he  got  to  the 
top  of  the  ladder,  and  this  risk  was  obvious.     This 
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was  a  risk  he  assumed  when  he  entered  upon  the 
service  required,  and  under  the  authorities  cited  there 
is  nothing  to  show  a  breach  of  duty  upon  the  part  of 
the  employer.  If  the  boss  was  careless  in  causing-  the 
car  to  be  pushed,  it  was  the  neglig-ence  of  a  fellow  ser- 
vant. The  judgment  is  reversed.  No  new  trial  will 
be  ordered. 

Grant  and  Moore,  JJ.,  concurred  with  Hooker, 
J.  Montgomery,  J.,  concurred  in  the  results  Long, 
C.  J.,  did  not  sit. 


NOTES. 

Whether  a  Section  Boss  is  a  Fellow-servant  of  Employees  under 
•Him. — There  has  been  considerable  conflict  on  this  question.  Thus 
in  Texas  in  Sweeney  v.  Gulf,  etc.,  R.  Co.,  (Tex.)  19  S.  W.  Rep.  555,  a 
section  foreman  was  held  not  a  fellow-servant  of  one  of  his  ga.ng. 
International,  etc.,  R.  Co.  v.  Hefter,  64  Tex.  401,  21  Am.  &  Eng.  R. 
v^as.  o«)o. 

In  St.  LK>uis,  etc.,  R.  Co.  v.  Lemon,  83  Tex.  143,  it  was  held,  that 
the  railroad  company  was  not  liable  for  the  negligence  of  a  tem- 
porary foreman,  not  having  full  control  of  the  work,  with  power  to 
•employ  and  discharge  men. 

Also  in  Missouri  in  Hall  v,  Missouri  Pac.  R.  Co.,  74  Mo.  298,  8  Am. 
&  Eng.  R.  Cas.  106,  citing  Lewis  v.  Railroad  Co.,  59  Mo.  495,  it  was 
held  that  a  section  foreman  whose  duty  it  was  to  keep  the  track  in 
repair  and  free  from  obstruction,  was  not  a  fellow-servant  of  the 
switchman. 

Held  not  fellow-servants  in  the  following  cases  :  McDermott  v, 
Hannibal  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  528,  87  Mo.  285;  Hutson  v. 
Mo.  Pac.  R.  Co.,  50  Mo.  App.  300;  Schroeder  v,  Chicago,  etc.,R.  Co., 
53  Am.  &  Eng.  R.  Cas.  436,  108  Mo.  322;  Ischer  v.  St.  Louis  Bridge 
Co.,  95  Mo.  261;  Poster  v.  Mo.  Pac.  R.  Co.,  115  Mo.  165;  Miller  v.  Mo. 
Pac.  R.  Co.,  53  Am.  Sl  Eng.  R.  Cas.,  598,  109  Mo.  350. 

So  in  Sullivan  v,  Hannibal  &  St.  Jo.  R.  Co.,  107  Mo.  66,  17  S.  W. 
Rep.  748,  it  was  held  that  a  foreman  in  charge  of  laborers  in  remov- 
ing the  roof  of  the  railroad  company's  building,  was  the  vice-prin- 
cipal of  the  company,  and  not  a  fellow-servant  of  the  laborers. 

And  in  Illinois  they  are  not  fellow-servants.  Wabash,  etc.,  R. 
Co.  V.  Hawk,  31  Am.  &  Eng.  R.  Cas.  306,  121  111.  259. 

Id  Indiana  foreman  held  not  a  fellow-servant.  Nail  v.  Louisville, 
etc.,  R.  Co.,  129  Ind.  260,  48  Am.  &  Eng.  R.  Cas.  309.  In  Clark  v. 
Pennsylvania  R.  Co.,  31  N.  E.  Rep.  808,  section  man  and  section 
boss  were  held  fellow-servants. 

Are  fellow-servants.  Capper  v.  Louisville,  etc.,  R.  Co.,  21  Am.  & 
Eng.  R.  Cas.  525,  103  Ind.  305. 

In  Colorado  in  Colorado  Midland  R.  Co.  v.  O'Brien,  16  Colo.  219, 
48  Am.  &  Eng.  R.  Cas.  235,  the  foreman  and  laborers  were  held  not 
to  be  fellow-servants. 

In  Tennessee  the  railroad  was  held  responsible.      Louisville,  etc.. 
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R.  Co.  V,  Bowler,  9th  Heisk.  (Tenn.)  866;  Nashville,  etc.,  R.  Co.  v. 
Carroll,  6th  Heisk.  (Tenn.)  347. 

But  in  Minnesota  they  have  been  held  fellow-servants.  Olson  v. 
St.  Paul,  etc.,  R.  Co.,  33  Am.  &  Eng.  K.  Cas.  386,  38  Minn.  117.  See 
also  Lindvall  v.  Woods,  39  Am.  &  Eng.  R.  Cas.  339,  41  Minn.  212. 

So  in  Maine  they  are  fellow-servants.  Dube  v.  Lewiston,  83  Me. 
211. 

And  in  Iowa  they  are  fellow-servants.  Foley  v,  Chicago,  etc.,  R. 
Co.,  64  la.  644;  Baldwin  v,  St.  Louis,  etc.,  R.  Co.,  68  la.  37. 

In  Connecticut  a  foreman  was  held  fellow-servant  of  laborers, 
where  his  duty  was  to  direct  their  work,  though  not  to  hire  and  dis- 
charge them.     Sullivan  v,  N.  Y.,  etc.,  R.  Co.  (Ct.)  25  Atl.  Rep.  711. 

In  Arkansas  they  are  considered  fellow-servants.  I/ittle  Rock  R. 
Co.  V.  Duffy,  35  Ark.  602,  4  Am.  &  Eng.  R.  Cas.  637. 

In  Pennsylvania  a  track  foreman  is  not  a  vice-principal  as  to  the 
men  under  his  direction.  Spancake  v,  Philadelphia,  etc.,  R.  Co.,  148 
Pa.  St.  184;  Kinney  v,  Corbin.  132  Pa.  St.  341.  See  also  Weger  v. 
Pennsylvania  R.  Co.,  55  Pa.  St.  560;  Shea  v,  Pennsylvania  R.  Co., 
(Pa.)  13  Atl.  Rep.  193. 

A  railroad  laborer,  injured  by  the  breaking  of  a  chain  which  the 
foreman  of  the  gang  required  them  to  use  when  he  knew  it  was  de- 
fective, cannot  recover  therefor  from  the  company,  the  negligence 
being  that  of  the  foreman,  the  fellow-servant  of  plaintiff.  Kinney 
V,  Corbin,  132  Pa.  St.  341,  19  Atl.  Rep.  141.— Quoting  Johnson  v. 
Boston  Tow  Boat  Co.,  135  Mass.  209. 

In  North  Dakota  in  Ell  v.  Northern  Pac.  R.  Co.,  1  N.  D.  336,  48 
Am.  &  Eng.  R.  Cas.  318,  a  section  hand  and  foreman  were  held  fel- 
low-servants. 

In  North  Carolina  they  are  fellow-servants.  Kirk  v,  Atlanta,  etc., 
R.  Co.,  94  N.  Car.  625,  25  Am.  &  Eng.  R.  Cas.  507.  Quoted  in  Hobbs 
V.  Atlantic,  etc.,  R.  Co.,  107  N.  Car.  1;  Patton  v.  Western  N.  Car.  R. 
Co.,  96  N.  Car.  455. 

In  New  York  held  fellow-servants.  Barringer  v,  Delaware,  etc., 
R   Co.,  19  Hun,  (N.  Y.)  216. 

In  Montana  foreman  and  hand  held  fellow-servants  in  Groodwell  v» 
Montana  Cent.  R.  Co.,  (Mont.)  4  Am.  &  Eng.  R.  Cas.,  N.  S.  419.  See 
also  Hastings  v,  Montana  R.  Co.,  next  case  in  this  volume. 

In  Mississippi ^  held  fellow-servants.  L/agrone  v.  Mobile,  etc.,  R. 
Co.,  67  Miss.  592. 

In  Massachusetts  a  section  boss  or  foreman  has  been  held  the  fel- 
low-servant of  a  section  hand  under  him.  Clifford  z/.  Old  Colony  R. 
Co.,  141  Mass.  564;  Shepard  v,  Boston,  etc.,  R.  Co.  158  Mass.  174; 
compare  Babcock  v.  Old  Colony  R.  Co.,  150  Mass.  467.  But  under 
the  statute  they  have  been  held  fellow-servants.  Davis  v.  New 
York,  etc.,  R.  Co.,  159  Mass.  532. 

In  United  States  supreme  court  in  Coyne  v.  Union  Pac.  R.  Co.,  133 
U.  S.  370,  they  were  held  fellow-servants.  Northern  Pac.  R.  Co.  v, 
Peterson,  162  U.  S.  346,  4  Am.  &  Eng.  R.  Cas.  N.  S.  117,  held  fellow- 
servants.     Railroad  Co.  v,  Charless,  16  Sup.  Ct.  848. 

Representing  the  Company. — Even  when  the  courts  hold  them  not 
always  fellow-servants,  they  may  be  if  the  facts  warrant  the  rela- 
tionship. A  section  foreman  may  be  both  a  vice-principal  and  a 
fellow-servant.  He  is  a  vice-principal  when  representing  the  com- 
pany, but  a  fellow-servant  when  performing  the  ordinary  duties  of  a 
servant  in  the  course  of  his  employment.     Justice  v,  Pennsylvania 
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Co.,  53  Am.  &  Eng".  R.  Cas.  604,  130  Ind.  321.  30  N.  E.  Rep.  303;  Row- 
land V,  Missouri  Pac.  R.  Co.,  20  Mo.  App.  463;  Couch  v.  Charlotte, 
C.  &  A.  R.  Co.,  28  Am.  &  Eng.  R.  Cas.  331,  22  So.  Car. 557.— Review- 
ing Gilmore  v.  Northern  Pac.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  304,  18 
Fed.  Rep.  866. — Applied  in  Boatwright  v.  Northeastern  R.  Cas.,  25 
So.  Car.  128. 

Performing  Dutres  of  Servant  Merely.— A  foreman,  though  ordi- 
narily a  vice-principal, may  be  deemed  to  be  a  fellow-servant  while  in 
the  discharge  of  his  ordinary  duties  in  the  course  of  his  employ- 
ment, and  not  the  duties  delegated  to  him  which  are  imposed  by 
law  upon  the  company.  Fitzgerald  v,  Honkomp,  44  111.  App.  365; 
Capper  v.  Lrouisville,  E.  &  St.  I^.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  525, 
103  Ind.  305,  2  N.  E.  Rep.  749;  Ross  v.  Walker,  139  Pa.  St.  42,  21  Atl. 
Rep.  157;  Gulf,  C.  &  S.  F.  R.  Co.  v,  Schwabbe,  1  Tex.  Civ.  App.  573, 
21  S.  W.  Rep.  706. 

He  is  a  vice-principal  only  when  he  is  performing  duties  imposed 
by  law  upon  the  company  itself.  Stockmeyer  v.  Reed,  55  Fed.  Rep. 
259. 

California  Civil  Code,  Section  1970. — Whether  the  negligent  act  of 
a  section  foreman,  by  which  an  accident  is  caused  to  a  section  hand, 
is  a  personal  duty  which  the  company  owes  to  the  section  hand  as 
its  employee,  or  whether  the  accident  is  "in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the  same  employer  in  the 
same  general  business''  within  the  meaning  of  section  1970  of  the 
civil  code,  must  be  determined,  not  from  the  grade  or  rank  of  the 
section  foreman,  but  from  the  character  of  the  act  causing  the  in- 
jury. If  the  act  is  one  which  it  is  the  duty  of  the  company  to  per- 
form towards  the  section  hand,  the  section  foreman  in  the  perform- 
ance of  such  duty,  acts  as  the  agent  of  the  company,  for  which  the 
employer  is  responsible;  but,  if  it  is  not  one  of  the  duties  of  the  com- 
pany, the  foreman  and  section  hand  are  fellow-servants,  and  the 
foreman  is  alone  responsible  for  an  accident  to  the  section  hand  re- 
sulting therefrom.  Da  vies  v.  Soul  hern  Pac.  Co.,  98  Cal.  19,  32  Pac. 
Rep.  708;  58  Am.  &  Eng.  R.  Cas.  439. 

Having  Power  to  Hire,  Control,  and  Discharge  Hands. — In  some 
states  the  test  is  the  extent  of  foreman's  authority.  Thus  where  a 
section  foreman  has  the  immediate  and  almost  exclusive  control  of 
the  laborers  under  him,  and  has  the  power  to  hire,  control,  and  -dis- 
charge such  laborers,  he  is  to  be  regarded  as  a  vice-principal,  and 
not  a  fellow-servant.  Clowers  v,  Wabash,  St.  L.  &  P.  R.  Co.,  21  Mo. 
App.  213;  Russ  v.  Wabash  Western  R.  Co.,  112  Mo.  45,  20  S.  W.  Rep. 
472;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wells,  (Tex.)  16  S.  W.  Rep.  1025; 
Sweeney  v.  Gulf,  C.  &  S.  F.  R.  Co.,  84  Tex.  433,  19  S.  W.  Rep.  555.— 
Following  Missouri,  Pac.  R.  Co.  v.  Williams,  75  Tex.  4;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V,  Brown,  56  Fed.  Rep.  804;  Miller  v.  Union 
Pac.  R.  Co.,  5  McCrary  (U.  S.)  300,  17  Fed.  Rep.  67;  Colorado,  Mid- 
land R.  Co.  V,  O'Brien,  48  Am.  &  Eng.  R.  Cas.  235,  16  Colo.  219,  27 
Pac.  Rep.  701.— Not  following  Brick  v,  Rochester,  N.  Y.  &  P.  R.  Co., 
98  N.  Y.  211;  Erickson  v,  Milwaukee,  L/.  S.  &  W.  R.  Co.,  93  Mich. 
414,  53  N.  W.  Rep.  393.— Following  Harrison  v.  Detroit,  L,.  &  N.  R. 
Co.,  79  Mich.  409.— Smith  v,  Sioux  City  &  P.  R.  Co.,  17  Am.  &  Eng. 
R.  Cas.  561,  15  Neb.  583, 19  N.  W.  Rep.  638;  Douglas  v,  Texas  Mex. 
R.  Co.,  63  Tex.  564;  Griswell  v,  Pittsburgh,  St.  I,.  8l  C.  R.  Co.,  33 
Am.  &  Eng.  R.  Cas.  232,  30  W.  Va.  798,  6  S.  E.  Rep.  31 ;  Schultz  ». 
Chicago,  M.  &  St.  P.  R.  Co.,  48  Wis.  375,  4  N.  W.  Rep.  399. 
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This  character  attaches  to  all  his  acts  affecting  those  under  him. 
He  represents  the  company  in  the  performance  of  any  act,  service, 
or  duty  for  the  company  in  the  line  of  his  employment.  No  distinc- 
tion should  be  drawn  between  his  acts  in  the  performance  of  the 
higher  duties  intrusted  to  him  specially,  and  those  of  an  ordinary 
character  which  both  he  and  the  subordinate  employees  may  be  in 
the  habit  of  indiscriminately  performing.  Sweeney  v»  Gulf,  C.  & 
S.  F.  R.  Co.,  84  Tex.  433,  19  S.  W.  Rep.  555. 

A  section  foreman,  with  power  to  employ  and  discharge  section 
hands,  is  a  vice-principal  when  employing  and  discharging  ser- 
vants; but  he  is  a  fellow-servant  in  his  control  of  the  men  after  their 
employment,  and  for  an  injury  to  a  member  of  his  gang,  occasioned 
by  such  foreman's  negligence,  the  company  is  not  liable.  Justice  v, 
Pennsylvania  Co.,  53  Am.  &  Eng.  R.  Cas.  604,  130  Ind.  321,  30  N.  E. 
Rep.  303. 

While  there  may  be  nothing  in  the  nature  of  the  employment  of  a 
section  master  to  charge  the  company  with  responsibility  for  his 
acts  towards  his  co-laborers,  yet  if  the  company  gives  him  authority 
to  command,  discharge,  and  employ  the  laborers,  it  is  liable  for  his 
misfeasance  towards  his  fellow-laborers  in  the  exercise  of  the  author- 
ity so  conferred.  Patton  v.  Western  N.  C.  R.  Co.,  31  Am.  &  Kng. 
R.  Cas.  298,  96  N.  Car.  455,  1  S.  E.  Rep.  863. 

A  foreman  is  not  a  vice-principal  of  those  working  under  him 
where  the  master  or  his  vice-principal  retains  the  direction  and  su- 
pervision of  the  work.  O^Brien  v.  American  Dredging  Co.,  53  N.  J. 
I^.  291,  21  Atl.  Rep.  324. 


Hastings 
Montana  Union  Ry.  Co.* 

{Supreme  Court  of  Montana^  Octobers^  i8g6,) 

Fellow  Servants. — A  day  laborer  of  a  railroad  employed  under  a 
section  foreman,  who  had  power  to  employ  and  discharge  the  men 
and  superintend  their  work,  and  himself  worked  with  them,  is  a 
fellow  servant  of  such  foreman,  and  of  an  engineer  of  the  railway 
company. 

Appeal   from   Silver   Bow   county  district   court. 
Reversed. 

Geo.  Haldorn,  for  appellant. 
Carroll  &  Lechey^  for  respondent. 

♦See  note  to  preceding  Case. 
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Hunt,  J.  Tim  Hasting-s,  the  plaintiff's  intestate, 
was  a  day  laborer,  employed  under  a  section  foreman 
to  keep  portions  of  the  roadbed  of  the  defendant  com- 
pany in  repair.  The  foreman  had  power  to  employ 
and  discharge  the  men  and  superintend  their  work, 
and  himself  worked  with  the  men.  The  foreman  em- 
ployed the  deceased,  who,  with  a  g^ng"  of  five  others, 
was  working  upon  defendant's  road  upon  the  day  he 
was  killed.  On  November  23,  1893,  at  dusk,  about  25 
minutes  past  5  o'clock  in  the  evening,  the  deceased  and 
five  others  were  repairing-  a  track  near  the  Parrot 
smelter,  at  Butte.  They  had  with  them  a  low,  flat, 
push  car,  with  handles  extending*  beyond  the  ends. 
About  quitting  time  the  foreman  told  the  men  to  move 
the  car  from  the  track,  and  carry  it  across  to  another 
track,  about  50  feet  away.  Observing-  an  engine  on 
the  track  which  the  men  had  to  cross,  the  foreman  re- 
marked that  there  was  time  enough  to  g"et  over,  and 
ordered  the  men  to  pick  up  the  car  and  proceed.  The 
deceased  had  hold  of  the  centre  of  this  push  car,  on 
the  north  side;  the  other  men  holding  the  respective 
corners.  Before  the  men  got  it  clear  of  the  second 
track,  one  corner  of  the  flat  car  went  down.  The  de- 
ceased was  on  the  side  that  went  down.  Just  then  a 
locomotive  came  up  behind  the  men.  No  bell  was  rung, 
and  no  whistle  blown.  One  of  the  men  was  knocked 
down,  and  Hastings,  the  deceased,  was  run  over,  drag- 
ged beneath  the  engine,  and  so  seriously  injured  that 
he  died  shortly  afterwards.  The  complaint  alleged 
negligence  in  the  following  respects,  viz.:  That  the 
defendant  was  negligent  and  careless,  through  its  en- 
gineer and  fireman  of  the  yard  engine,  in  operating 
such  yard  engine  without  having  the  whistle  blown  or 
the  bell  rung,  and  without  having  the  headlight  of  the 
engine  lighted;  and  in  being  negligent,  through  its 
foreman,  for  not  warning  the  deceased  of  the  approach 
of  the  yurd  engine  in  time  for  him  to  escape,  although 
the  foreman  knew  of  the  danger  in  ample  time  to  have 
warned  the  deceased.  The  defendant  moved  for  a  non- 
suit, raising  the  point  under  the  issues  of  the  plead- 
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ings  that  the  foreman  as  well  as  the  engineer  of  the  lo- 
comotive which  struck  the  deceased  and  the  deceased 
were  fellow  servants,  and  that  the  negligence  of  the  de- 
fendant, if  any  there  were,  was  not  such  as  to  render  the 
defendant  company  liable  in  damages.  The  court  over- 
ruled the  motion.  The  defendant  then  introduced  evi- 
dence tending  to  show  that  the  deceased  was  careless 
in  not  getting  out  of  the  way,  as  there  was  ample  time 
for  him  to  do.  The  court  charged  the  jury,  substan- 
tially, that  if  the  deceased  was  injured  by  reason  of  the 
negligence  or  want  of  care  of  the  foreman  under  whose 
orders  he  was  acting,  or  the  engineer,  and  not  through 
his  own  carelessness,  defendant  was  liable;  thus  assum- 
ing that  the  foreman  and  the  engineer  were  not  fellow 
servants  of  the  deceased.  The  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $4,250,  upon  which  judg- 
ment was  entered.  Defendant  moved  for  a  new  trial, 
which  was  denied.  This  appeal  is  from  the  order  deny- 
ing the  motion  for  a  new  trial  and  from  the  judgment. 
Cases  involving  questions  of  who  are  fellow  servants 
have  not  been  very  frequent  in  this  court.  While  the 
statutes  of  the  territory  were  controlling,  and  the  rule 
obtained  that  in  every  case  where  a  servant  acted  under 
the  order  of  his  superior  the  liability  for  injury  sus- 
tained by  the  fault  of  the  superior  was  the  same  as  if 
such  servant  were  a  passenger,  questions  were  neces- 
sarily determined  by  the  local  law,  and  the  liability  of 
domestic  railroad  corporations  was  much  more  exten- 
sive than  it  is  under  the  general  law.  This  was  decided 
when  the  question  was  presented  in  the  first  opinion 
in  the  case  of  Criswell  v.  Railway  Co.,  17  Mont.  189, 
42  Pac.  767.  But,  as  we  said  in  the  case  of  Good  well 
V.  Railway  Co.,  18  Mont.  293,  45  Pac.  210:  ''Since  the 
decision  of  this  court  on  the  rehearing  of  the  case  of 
Criswell  x^.  Railway  Co.,  18  Mont.  167,  44  Pac.  525, 
announcing  that  the  statute  of  the  territory  of  Montana, 
which  modified  the  common-law  rule  of  the  liability  of 
a  master  to  his  employees  for  injuries  to  the  latter  by 
the  negligence  of  a  superior,  was  repealed  by  the  adop- 
tion of  the  state  constitution,  the  courts  are  obliged  to 
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determine  questions  such  as  the  one  now  before  us  by 
the  general  law."  Looking  now  at  the  general  law  of 
fellow  service  as  expounded  by  the  supreme  court  of 
the  United  States,  we  find  that  plaintiff  in  the  case  un- 
der consideration  cannot  recover.  In  Railroad  Co.  v. 
Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983,  it  was  decided 
that  a  day  laborer,  who,  while  working  for  the  railroad 
company,  under  the  order  and  direction  of  a  section 
foreman,  on  a  culvert  on  the  company's  road,  is  injured 
by  the  negligence  of  a  conductor  and  engineer  in  mov- 
ing and  operating  a  train  upon  the  company's  road,  is  a 
fellow  servant  with  such  engineer  and  such  conductor 
in  such  a  sense  as  exempts  the  company  from  liability  for 
the  injury  so  inflicted.  The  court  there  said:  "The 
question  first  arose  in  the  case  of  Randall  v.  Railroad 
Co.,  109  U.  S.  478,  3  Sup.  Ct.  322,  in  which  a  brake- 
man,  working  a  switch  for  his  train  on  one  track  in  a 
railroad  yard,  was  held  to  be  a  fellow  servant  of  an  en- 
gineer of  another  train  upon  an  ad  jacent  track,  upon  the 
theory  that  the  two  were  employed  and  paid  by  the  same 
master,  and  that  their  duties  were  such  as  to  bring  them 
to  work  at  the  same  place  at  the  same  time,  and  their 
separate  services  had  as  a  common  object  the  moving 
of  trains.  It  is  difficult  to  see  why,  if  the  case  under 
consideration  is  to  be  determined  as  one  of  general,  and 
not  of  local,  law,  it  does  not  fall  directly  within  the 
ruling  of  the  Randall  Case.  The  services  of  a  switch- 
man in  keeping  a  track  clear  for  the  passage  of  trains 
do  not  differ  materially,  so  far  as  actions  founded  upon 
the  negligence  of  trainmen  are  concerned,  from  those 
of  a  laborer  engaged  in  keeping  the  track  in  repair. 
Neither  of  them  is  under  the  personal  control  of  the 
engineer  or  conductor  of  the  moving  train,  but  both 
are  alike  engaged  in  an  employment  necessarily  bring- 
ing them  in  contact  with  passing  engines,  and  in  the 
"immediate  common  object"  of  securing  the  safe  pas- 
sage of  trains  over  the  road.  As  a  laborer  upon  a  rail- 
road track,  either  in  switching  trains  or  repairing  the 
track,  is  constantly  exposed  to  the  danger  of  passing 
trains,  and  bound  to  look  out  for  them,  any  negligence 
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in  the  management  of  such  trains  is  a  risk  which  may 
or  should  be  contemplated  by  him  in  entering-  upon  the 
service  of  the  company.  This  is  probably  the  most 
satisfactory  test  of  liability.  If  the  departments  of  the 
two  servants  are  so  far  separated  from  each  other  that 
the  possibility  of  coming  in  contact,  and  hence  of  in- 
curring- danger  from  the  negligent  performance  of  the 
duties  of  such  other  department,  could  not  be  said  to 
be  within  the  contemplation  of  the  person  injured,  the 
doctrine  of  fellow  service  should  not  apply." 

In  accordance  with  the  doctrine  of  the  Hambly  Case, 
and  the  later  decision  of  Railway  Co.  v.  Peterson,  162 
U.  S.  346,  16  Sup.  Ct.  843,  this  court,  in  Goodwell  v. 
Railway  Co.,  cited  above,  held  that  where  an  em- 
ployee— a  laborer  repairing  defendant's  roadbed,  and 
under  the  orders  of  a  section  boss — was  injured  through 
the  negligence  of  such  boss,  the  laborer  and  the  section 
boss  were  fellow  servants,  and  for  an  injury  so  re- 
ceived the  company  was  not  liable.  In  principle  there 
is,  under  the  facts  of  the  case  at  bar,  no  difference  be- 
tween the  Hambly  Case  and  this  one.  The  negligence, 
if  any  there  was,  which  caused  the  death  of  the  de- 
ceased, was  the  negligence  of  his  co-servants  in  per- 
forming duties  devolving  upon  them.  The  general 
principles  of  the  law  of  master  and  servant  as  set  forth 
in  the  Goodwell  Case,  sufra^  and  the  authorities  cited 
in  the  opinion  in  that  case,  are  controlling  in  this  in- 
stance. We  note,  too,  that  the  supreme  court  of  the 
United  States,  in  Railroad  Co.  v.  Charless,  162  U.  S. 
359,  16  Sup.  Ct.  848,  has  reiterated  the  doctrine  of  the 
Hambly  opinion.  In  the  Charless  Case  the  plaintiff 
was  an  ordinary  laborer,  employed  under  a  section  boss 
or  foreman  to  keep  a  certain  portion  of  the  roadbed  in 
repair.  The  foreman  employed  the  men.  On  the  day 
of  the  accident  the  foreman  and  plaintiff  were  upon  a 
hand  car,  going  to  inspect  some  work.  While  turning 
a  curve  in  a  narrow  cut,  an  engine  and  freight  train 
came  in  an  opposite  direction.  No  warning  was  given 
by  the  engineer  of  the  freigljt  train.  Charless  under- 
took to  jump  from  the  hand  car,  but  fell  in  front  of  it, 
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and  was  seriously  injured  by  being  run  over  by  it. 
One  of  the  grounds  of  negligence  relied  on  was  the 
negligence  of  the  foreman  ;  another  was  the  negligence 
of  the  train  hands  on  the  approaching  train  in  not  giv- 
ing signals  of  their  approach  around  the  curve  and 
through  the  cut.  The  court  held  that  the  foreman 
was  the  fellow  servant  of  the  laborer,  and  referred  on 
that  point  to  the  Peterson  Case,  above  cited,  as  govern- 
ing the  case.  It  was  also  held  error  to  have  submitted 
to  the  jury  the  question  of  the  negligence  of  the  em- 
ployees on  the  extra  freight  train  in  failing  to  give  the 
signals  of  its  approach.  "This  failure,"  said  the 
court,  "assuming  that  it  constituted  negligence,  was 
nothing  more  than  the  negligence  of  co-servants  of  the 
plaintiff  below  in  performing  the  duty  devolving  upon 
them.  The  principle  which  covers  the  facts  of  this 
case  was  laid  down  in  Randall  v.  Railroad  Co. ,  109  U. 
S.  478,  3  Sup.  Ct.  322,  and  that  case  has  never  been 
overruled  or  questioned.  The  Ross  Case,  112  U.  S. 
377,  5  Sup.  Ct.  184,  is  a  different  case,  and  was  decided 
upon  its  own  peculiar  facts.  See  Railroad  Co.  z\ 
Baugh,  149  U.  S.  368,  380,  13  Sup.  Ct.  914.  Among 
the  latest  expressions  of  opinion  of  this  court  in  regard 
to  Views  similar  to  those  stated  in  the  case  in- 109  U.  S. 
and  3  Sup.  Ct.,  supra,  is  the  case  of  Railroad  Co.  z\ 
Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983.  It  seems  to 
us  that  the  Randall  and  the  Hambly  Cases  are  con- 
clusive, and  necessitate  a  reversal  of  this  judgment. 
*  *  *  We  are  unable  to  distinguish  any  difference 
in  principle  arising  from  the  facts  in  these  two  cases." 
It  is  clear  to  us  that  the  case  at  bar  was  tried  upon 
an  erroneous  theory  of  the  law,  arising,  doubtless,  by 
the  belief  on  the  part  of  the  learned  judge  who  presided 
that  the  old  territorial  statute  fixing  a  railroad  com- 
pany's liability  was  in  force.  But,  as  it  was  not,  the 
errors  discussed  were  material,  and  require  a  reversal 
of  the  case.    Judgment  and  order  reversed.    Reversed. 

Pejmberton,  C.   J.,  concurs.     De  Witt,   J.,  not 
sitting. 
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V. 

Hilliard. 

(Court  of  Appeals  of  Kentucky,  Sept,  30,  i8g6.) 

Fellow  Servants. — The  car  inspector  of  a  railway  and  the  conduc- 
tor of  a  freight  train  are  not  fellow  servants. 

Negligence. — While  a  railroad  company  cannot  be  required  to  in- 
sure the  safety  of  a  train,  it  is  bound  to  make  a  reasonable,  proper, 
and  careful  examination  of  each  car,  and  a  failure  on  the  part  of  its 
car  inspector  to  discover  the  worn  and  rusted  condition  of  a  bolt 
holding  the  round  of  a  ladder,  shows  that  the  inspector  failed  to  ex- 
ercise proper  and  reasonable  care. 

Latent  Defects. — The  conductor  of  a  freight  train  who  is  required 
to  examine  the  condition  of  the  train  before  taking  charge  of  it  can- 
not reasonably  be  required  or  expected  to  make  such  close  and  min- 
ute examination  as  to  discover  latent  defects. 

Appeal  from  Hickman  county  circuit  court.  Af- 
firmed. 

Wm.  Lindsay  and  Geo.  L.  HusbandSy  for  appellant. 
Thos.  E.  Moss  and  Thos.  H.  Hines^  for  appellee. 

Lewis,  J.     E.  V.  Hilliard  was  employed  as  conduc- 
tor of  a  freight  train   of  appellant,  Illinois  Central 
Railroad  Company,  which  left  Mound  Station,  of  that 
state,    October  5,  1893,  going-  southward.     But  just 
before  reaching  Clinton ,  Ky . ,  the  train,  mov-         ^^  ^^^ 
ing  at  about  the  rate  of  five  miles  per  hour, 
broke  apart ;   and  Hilliard,  being  on  top  of  the  cars, 
thereupon  started  to  descend  to  the  ground,  on  a  ladder 
fixed  at  the  end  of  one  of  the  cars,   when  a  round, 
thereof,  as  he  grasped  it,  gave  way,  in  consequence  of 
which  he  fell,  and  one  of  his  hands  was  so  crushed  by 
a  wheel  as  to  necessitate   amputation.     It  is  not  con- 
tended that  he  was,  under  the  circumstances,  out  of  his 
proper  place  or  negligent  or  outside   his  line  of  duty,, 
in  attempting  to  descend  in  the  manner  and  time  he  did 
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SO.  Nor  is  there  dispute  about  his  fall  and  injury  re- 
sulting- from  insecure  fastening-  of  the  round  which  he 
had  to  take  hold  of  in  order  to  descend.  The  ques- 
tions, therefore,  are  whether  the  railroad  company  was 
g-uilty  of  actionable  negligence  ;  and  if,  or  although,  it 
was,  whether  Hilliard,  as  conductor,  was  guilty  of  such 
contributory  negligence  as  that  but  for  it  the  fall  and  in- 
jury would  not  have  occurred.  And  those  questions 
involve  an  inquiry  as  to  the  respective  and  relative 
duties  of  the  two  parties.  As  the  lower  court  instruct- 
ed the  jury,  it  was  the  duty  of  the  company  to  provide, 
and  keep  in  good  and  safe  condition,  the  ladders  at- 
tached to  the  several  cars  ;  and,  as  it  further  instructed, 
if  at  the  time  plaintiff  was  hurt  the  ladder  in  question 
was  in  an  unsafe  condition,  and  defendant  knew  it,  or 
by  the  use  of  ordinary  care  could  have  known  it,  in 
time  to  put  same  in  a  safe  condition,  and  the  injury  re- 
sulted from  such  condition  of  the  ladder,  then  plaintiff 
was  entitled  to  recover,  unless  plaintiff  knew,  or  by 
exercising  ordinary  care  could  have  known,  that  the 
ladder  was  in  such  condition.  Defendant  asked,  but 
the  court  refused  to  give,  the  following  instruction : 
"That  the  car  inspector  of  the  defendant,  and  the 
plaintiff,  as  conductor  of  the  freight  train  upon  which 
the  accident  happened,  were  fellow  servants  engaged 
in  the  same  line  of  service  as  to  the  inspection  of  the 
cars  in  said  train  ;  and,  though  the  jury  may  believe 
from  the  evidence  that  said  inspector  was  guilty  of 
negligence  in  the  inspection  of  said  cars,  yet  they  can- 
not find  for  plaintiff,  unless  they  believe  said  negli- 
gence was  gross  negligence."  That  instruction  was 
properly  refused,  because  abstract  and  misleading.  In 
the  first  place,  the  person  employed  at  Mound  Station 
„  „    „      ,      to  inspect  each  car  of  a  train,  and  ascertain 
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if  it  IS  in  a  sate  condition,  was  not  a  fellow 
servant  of  plaintiff,  in  the  sense  of  being  upon  a  com- 
mon footing,  and  agents  of  each  other.  They  acted  in 
different  spheres,  and  neither  could,  or  was  required 
to,  know  whether  the  other  was  properly  doing  his  duty. 
In  the  second  place,  it  would  have  been  improper  to  re- 


FEIrl^OW  SIORVANTS.  541 

Illinois  Cent.  R.  Co.  v»  Hilliard. 

quire  the  jury  to  believe  that  the  inspector  was  gfuilty 
of  gross  negligence.  The  simple  inquiry  was,  as  they 
had  been  instructed,  whether  the  company, 
through  its  inspector,  used  ordinary  care  in 
examining  the  cars,  so  as  to  ascertain  whether  the  lad- 
ders attached  to  each  were  in  a  safe  condition,  for  it 
was  the  legal  duty  of  the  company  to  guard  against 
every  source  of  danger  that  it  could,  bj'-  the  exercise  of 
that  kind  and  degree  of  care,  foresee  and  prevent. 
And,  while  a  railroad  company  cannot  be  required  to 
insure  the  safety  of  a  train,  it  is  bound  to  make  a  rea- 
sonable, proper,  and  careful  examination  of  each  car. 
The  evidence  in  this  case  shows  that  the  bolt  which 
held  the  defective  round  of  the  ladder  was  so  rusted 
and  worn  that  the  top  slipped  off  when  plaintiff  grasped 
the  round.  And  the  jury  might  have  reasonably  con- 
cluded that  the  inspector  could  and  would,  by  using 
proper  and  reasonable  care,  have  discovered  the  fact ; 
and,  having  failed  to  do  so,  the  legal  liability  of  the 
company  was  fixed.  On  the  other  hand,  the  conductor, 
while  required  to  examine  the  condition  of  a  train  be- 
fore taking  charge  of  it,  could  not  be  reason-  i.*. .  ^  #  *. 
ably  required  or  expected  to  make  such  close 
and  minute  examination  as  to  discover  a  latent  defect. 
If  the  ladder  had  been  detached  or  out  of  place,  it 
would  have  been  plaintiff's  duty  to  have  discovered  it. 
There  is  plainly  a  difference  in  the  degree  and  charac- 
ter of  examination  of  cars  required  of  the  inspector, 
who  is  employed  for  that  special  purpose,  and  that  re- 
quired of  a  conductor.  If  there  was  not,  there  would 
be  no  use  for  an  inspector.  Perceiving  no  error  of  law 
on  the  trial  of  this  action,  the  judgment  is  affirmed. 
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Huffman 

V. 

Michigan  Cent.  R.  Co.* 

{Supreme  Court  of  Michigan ^  May  12,  i8g6.) 

Assumption  of  Risk. — An  employee  of  a  railroad  company  was  in- 
jured while  coupling  cars,  owing  to  the  dimness  of  the  light  given 
by  his  lantern  which  was  furnished  by  the  company  with  an  in- 
ferior quality  of  oil.  It  appeared  that  complaint  had  been  made  to 
the  company  as  to  the  inferior  quality  of  the  oil,  and  it  had  been  in- 
vestigated some  weeks  before,  and  that  the  plaintiff  was  familiar 
with  its  inferiority  which  had  caused  him  trouble  for  two  months, 
yet  continued  to  use  it  without  complaint. 

Held,  that  he  accepted  the  risk  incident  to  the  use  of  such  oil. 

Error  to  Wayne  county  circuit  court.     Reversed. 

Henry  Russell  for  appellant. 
William  Stacey^  for  appellee. 

Hooker,  J.  The  defendant  appeals  from  a  verdict 
of  $5,000  in  an  action  for  injuries  suffered  by  the  plaint- 
iff by  reason  of  his  getting  his  arm  between  double 
deadwoods  upon  cars  which  he  was  coupling.  It  was 
in  the  evening,  and  the  testimony  shows  that  in  coup- 
ling such  cars,  with  which  he  was  familiar,  it  was  nec- 
essary to  reach  under  the  deadwood,  to  enter  the  link. 
This  he  did,  and  the  cars  came  together.  He  stated 
that  the  slack  in  the  stationary  cars  permitted  a  re- 
bound, and  that,  when  the  cars  came  together  again, 
his  arm  was  caught  between  the  deadwood,  crushing  it. 
The  case  went  to  the  jury  upon  the  claim  that  the  de- 
fendant was  negligent  in  furnishing  an  inferior  grade 
of  oil  for  the  lantern,  which  plaintiff  testified  grew  dim 
at  the  time  that  he  was  hurt,  rendering  it  difficult  to 
see.     The  undisputed  testimony  shows  that  the  com- 

*A^^/^.— Notice  of  Defects,  see  5  Rap.  &  Mack  Dig.  159;  15  Am.  & 
Eng.  R.  Cas.  180;  18  Id.  22,  42;  53  Id.  279. 
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pany  had  investigated  the  subject  of  the  oil,  of  which, 
some  weeks  before,  there  had  been  complaint;  and, 
were  the  question  of  fact  for  us,  we  should  be  obliged 
to  find  that  no  negligence  was  shown,  and  we  think 
that  there  is  little  excuse  for  a  verdict  based  upon  the 
evidence  of  negligence  contained  in  this  record,  as  it 
seems  to  us  to  be  a  palpable  disregard  of  the  rule  that 
requires  the  plaintiff  to  establish  his  case  by  a  prepon- 
derance of  proof.  But,  aside  from  this,  the  testimony 
conclusively  shows  that  the  plaintiff  was  familiar  with 
this  oil,  which  he  says  had  made  him  much  trouble  for 
the  period  of  two  months,  yet  he  continued  to  use  it 
without  complaint.  It  is  obvious  that  he  had  a  better 
opportunity  for  knowing  the  character  of  the  oil  than 
the  company  had,  and,  upon  his  own  theory,  was  much 
more  negligent  than  the  company  was.  We  have  often 
held  that  an  employee  accepts  the  risks  incident  to  the 
use  of  poor  machinery  and  materials,  where  he  knows 
their  quality,  and  this  case  seems  to  fall  within  that  rule. 
The  judgment  will  be  reversed,  and,  as  it  is  appar- 
ent from  the  plaintiff's  own  testimony  that  he  has  no 
cause  of  action,  no  new  trial  will  be  ordered. 

Long,  C.  J.,  did  not  sit.     The  other  justices  con- 
curred. 


Grand ALL 

V. 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Rhode  Island^  July  24^  i8g6J)  , 

Dangerous  Proximity  of  Telegraph  Pole — Negligence. — The  erec- 
tion and  maintenance  of  a  telegraph  pole  by  a  railway  company  so 
near  to  a  side  track  as  to  expose  its  employees  to  the  risk  of  injury 
while  performing  their  duties,  was  negligence  on  the  part  of  the 
railway  company. 

Assumption  of  Risk. — The  risk  of  injury  from  the  dangerous 
proximity  of  a  telegraph  pole   is  not  assumed  by  a  conductor  on  a 


544  ASSUMPTION  OF   RISK. 

Crandall  v.  New  York,  N.  H.  &  H.  R.  Co. 

railway,  unless  he  has  knowledge  or  competent  means  of  knowl- 
ed/are  of  it,  and  continues  in  the  employment. 

Finding  of  Jury — Negligence. — The  plaintiif,  a  conductor  on  the 
defendant's  road,  got  oif  his  train,  which  was  standing  on  a  side 
track,  to  let  a  freight  train  pass,  and  stood  near  the  first  car  of  his 
train  in  order  to  warn  any  of  his  passengers  who  might  attempt  to 
cross  in  front  of  the  freight  train.  After  the  freight  had  passed, 
the  conductor,  who  was  not  familiar  with  the  side  track,  without 
looking  forward,  signaled  the  engineer  to  start,  and  when  in  the 
act  of  stepping  upon  the  step  of  the  car  near  him,  was  caught  and 
squeezed  between  a  telegraph  xK>le,  standing  near  the  side  track, 
and  the  car,  and  was  injured.  It  appeared  that  he  was  not  aware  of 
the  position  of  the  pole,  and  that  he  was  anxious  to  get  his  train 
out  in  time  to  make  connection.  Held^  that  a  finding  by  the  jury 
that  he  was  not  negligent,  will  not  be  disturbed. 

David  S,  &  Wm.  C.  Baker,  for  plaintiff. 
Frank  S.  Artiold,  for  defendant. 

Matteson,  C.  J.  This  is  an  action  of  the  case 
for  negligence.     The  accident  by  which  the  plaintiff 

cu«  stated  ^^^    injured   occurred   December   8,    1893. 

The  plaintiff  had  been  a  conductor  of  pas- 
senger trains,  in  the  service  of  the  defendant,  for  a 
number  of  years.  For  several  years  prior  to  the  acci- 
dent, it  had  been  a  part  of  his  duty  to  run,  during 
alternate  weeks,  a  passenger  train,  one  trip  daily,  over 
the  Pawtuxet  Valley  Branch  of  the  defendant's  road, 
from  Auburn  to  Hope,  and  from  Hope  to  Auburn.  On 
the  date  named,  he  left  Providence  on  his  train  at  2:30 
p.  m.,  and,  on  arriving  at  Pontiac,  was  ordered  by  the 
telegraph  operator  at  that  station  to  place  his  tram  on 
the  side  track,  a  little  beyond  the  station  towards  Hope, 
in  order  to  allow  a  freight  train  coming  from  Hope 
which  was  too  long  to  be  run  onto  the  side  track,  to 
pass  on  the  main  track.  In  compliance  with  this  order, 
the  plaintiff  ran  his  train  onto  the  side  track,  and,  in 
the  performance  of  his  duty,  as  he  alleges,  took  his 
position  near  the  forward  end  of  the  first  car,  between 
the  side  track  and  the  main  track,  so  that,  if  any  of  the 
passengers  on  his  train  should  get  off,  he  might  warn 
them  against  passing  over  the  main  track  in  front  of 
the  approaching  freight  train.  When  the  freight  train 
had  passed,  he,  without  looking  forward  towards  the 
engine  of  his  train,  signaled  the  engineer  to  start  the 
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train;  and,  when  in  the  act  of  stepping*  up  onto  the 
steps  of  the  car  near  which  he  was  standing- 
when  he  gave  the  signal  to  the  engineer,  was 
caught  and  squeezed  between  a  telegraph  pole  stand- 
ing near  the  side  track  and  the  forward  end  of  the 
car,  receiving  the  injuries  for  which  he  sues.  After 
the  accident,  the  telegraph  pole  was  removed  to  another 
location,  so  that  its  exact  position  relatively  to  the  side 
track  at  the  time  of  the  accident  cannot  be  determined. 
The  testimony,  however,  tends  to  show  that  it  was  so 
near  to  the  track  that  it  would  clear  the  side  of  the  car 
by  not  more  than  20  inches.  At  the  trial  in  the  com- 
mon pleas  division,  the  jury  returned  a  verdict  for  the 
plaintiff;  and  the  defendant  now  petitions  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the 
evidence,  and  that  the  court  erred  in  refusing  to  admit 
certain  testimony  and  in  its  instructions  to  the  jury. 

We  do  not  think  that  the  verdict  was  against  the  evi- 
dence. The  erection  and  maintenance  of  the  ^^  ^^  ^^ 
telegraph  pole  so  near  to  the  side  track  as  to  iMitnjf  Teiefm^M 
expose  its  employees  to  the  risk  of  injury  ••"*'*•■••• 
while  performing  their  duties  was  negligence  on  the 
part  of  the  defendant.  Whipple  v.  Railroad  Co.,  In- 
dex SS,  35  Atl.  305,  and  cases  cited.  The  question 
whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  not  looking  forward  to  see  if  there  was  any 
obstacle  that  might  hit  him  in  attempting  to  get  onto 
the  train,  before  giving  the  signal  to  the  engineer 
to  start  the  train,  or  in  not  getting  upon  the  train  be- 
fore giving  the  signal,  was  for  the  determination  of  the 
jury.  In  view  of  the  facts  appearing  in  evidence, — 
that  the  plaintiff's  duties  as  a  passenger  con- 
ductor were  to  a  great  extent  inside  of  the  iljii|jf,jj/"''" 
train,  and,  therefore,  he  did  not  have  the  op- 
portunity to  familiarize  himself  with  structures  along 
the  track;  that  he  did  not  know  the  location  of  this 
pole;  that  he  had  never  before  been  upon  the  side 
track;  that  his  attention  was  directed  to  the  passing  of 
the  freight  train,  and  to  seeing  that  none  of  his  passen- 
gers, if  they  should  alight  from  the  train,  attempted  to 

S  (N.  s.)  A.  &  E.  R.  Cas.— 33 


546  ASSUMPTION  OT  RISK. 

Crandall  v.  New  York,  N.  H.  &  H.  R.  Co. 

cross  the  track  in  front  of  the  freight  train;  that  the 
road  was  a  single-track  road,  and  the  time  for  him  to 
run  to  Hope  and  back  again  to  Auburn,  to  make  his 
train  connections  at  that  station,  was  short, — we  think 
that  the  question  whether  he  was  in  the  exercise  of  due 
care  was  one  upon  which  reasonable  minds  might  differ, 
and  that,  therefore,  the  jury  having  found  that  he  was 
not  negligent,  we  ought  not  to  disturb  their  finding. 

We  do  not  think  that  the  plaintiff  is  to  be  held  to 

have  assumed  the  risk  of  injury  from  the 

iMin^tira  pole.     The  risk  was  not  one  incident  to  the 

employment,  because  the  defect — the  loca- 
tion of  the  pole  dangerously  near  to  the  side  track — 
was  a  breach  of  the  defendant's  duty  to  so  locate  the 
pole  that  it  should  not  be  dangerous  to  its  employees. 
"The  risk  of  injury  from  such  a  defect  is  not  assumed 
by  the  employee  unless  he  has  knowledge  or  competent 
means  of  knowledge  of  it,  and  continues  in  the  employ- 
ment. Whipple  V.  Railroad  Co.,  Index  SS,  35  Atl. 
305;  Scanlon  v.  Railroad  Co,,  147  Mass.  484,  18  N.  E. 
209;  Love  joy  v.  Railroad  Co.,  125  Mass.  79;  Baker  v. 
Coal  Co.  (Md.)  35  Atl.  10.  As  already  stated,  the 
plaintiff  had  never  been  on  the  side  track,  did  not  know 
of  the  location  of  the  pole,  and  had  never  had  his  atten- 
tion directed  to  it.  As  a  passenger  conductor,  his  du- 
ties were  inside  of  the  train,  except  when  at  a  station; 
and  he  did  not,  therefore,  have  the  opportunity  to  ob- 
serve the  location  of  structures  along  the  track  which  a 
freight  brakeman,  whose  duties  are  on  the  outside  of 
the  train,  or  an  engineer,  whose  attention  is  directed  to 
objects  outside  of  the  train,  would  have.  The  only 
means  of  knowledge  which  he  could  have  possessed  was 
from  observing  it  casually,  if  not  busy  with  his  duties, 
when  passing  it  upon  his  train  along  the  main  track. 
The  familiarity  which  he  could  acquire  with  it  in  this 
way  was  not  such  that  it  can  be  presumed  that  he  had 
knowledge  of  its  dangerous  proximity  to  the  track. 

We  do  not  think  that  the  common  pleas  division  erred 
in  excluding  the  testimony  of  Edward  P.  Dawley,  a 
civil  engineer  in  the  employment  of  the  defendant,  as 
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to  other  dang-erous  obstructions  on  the  line  of  the  rail- 
road over  which  the  plaintiff  was  accustomed  to  run 
his  trains.  It  was  not  proposed  to  show  in  connection 
with  it  that  the  plaintiflF  had  knowledge  that  these  ob- 
structions were  dang-erous;  and,  for  the  reasons  already 
stated,  we  do  not  think  that  they  were  risks  assumed 
by  him  as  incident  to  the  service. 

We  think  the  instructions  to  the  jury  were  sufficient- 
ly favorable  to  the  defendant.  New  trial  denied,  and 
case  remitted  to  the  common  pleas  division,  with  direc- 
tion to  enter  judgment  on  the  verdict. 


NOTES. 

Obstructions  Near  Track. — Employees  are  not  presumed  to  assume 
the  risk  of  peril  occasioned  by  the  nearness  to  the  track  of  struc- 
tures like  sig-nal  posts,  fences,  telegraph  posts,  etc.,  in  the  absence 
of  notice  of  such  dang-erous  erections.  Johnson  v.  St.  Paul,  etc.,  R. 
Co.,  41  Am.  &  Kng.  R.  Gas.  293, 43  Minn.  53;  Scanlon  v.  Boston,  etc., 
R.  Co.,  38  Am.  &  Eng-.  R.  Cas.  48, 147  Mass.  484;  Murphy  v,  Wabash, 
etc.,  R.  Co.,  115  Mo.  Ill;  Bean  v.  Western  N.  Car.  R.  Co.,  107 
N.  C.  731;  Texas,  etc.,  R.  Co.  v,  Vallie,  60  Tex.  481;  Hulehan  v. 
Green  Bay,  etc.,  R.  Co.,  58  Wis.  319,  12  Am.  &  Eng.  R.  Cas.  208,  68 
Wis.  520;  Whipple  v.  Railroad  Co.,  35  Atl.  305;  Baker  i\  Maryland 
Coal  Co.  (Md.),  35  Atl.  10;  Pierce  v.  Camden,  etc.,  R.  Co.  (N.  J.),  35 
Atl.  Rep.  286  (reported  in  this  volume);  Georg-ia  Pac.  R.  Co.  v,  Davis, 
92  Ala.  300;  Illinois,  etc.,  R.  Co.  v.  Welsh,  52  111.  183;  Bessex  v,  Chi- 
cago, etc.,  R.  Co.,  45  Wis.  477;  Robel  v,  Chicago,  etc.,  R.  Co.,  35 
Minn.  84;  Whalen  v,  Illinois,  etc.,  R.  Co.,  16  111.  App.  320;  Chicago, 
etc.,  R.  Co.  V.  Gregory,  58  111.  272. 

A  switchman,  who  was  charged  with  making  up  trains,  was  in- 
jured by  striking  a  switchstand  within  nine  or  ten  inches  of  the 
train,  when  moving  on  the  track.  It  was  held  that  this  was  not  a 
risk  which  the  switchman  had  assumed.  Pidcock  v.  Union  Pac.  R. 
Co.,  5  Utah  612.  To  the  same  effect  was  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  D.  128,  5  Dak.  308. 

But  in  Kelly  v,  Baltimore,  etc.,  R.  Co.  (Pa.)  11  Atl.  Rep.  659,  it 
was  held  that  a  brakeman  could  not  recover  for  an  injury  received 
by  being  caught  between  a  moving  freight  car  and  the  oil  house 
used  by  the  company  and  built  so  near  the  track  that  the  cars  clear- 
ed it  only  by  a  few  inches.  It  was  held  that  it  was  a  risk  of  his  em- 
ployment which  he  had  assumed. 

In  an  action  brought  by  an  employee  against  a  railroad  corpora- 
tion for  an  injury  caused  by  his  head  coming  in  contact  with  a 
signal  post  by  the  side  of  the  track,  and  three  feet  and  eight  inches 
distant  therefrom,  while  leaning  outside  of  the  locomotive  engine 
and  looking  back  to  get  a  signal  from  the  conductor,  it  apx>eared 
that  the  plaintiff  knew  of  the  signal  posts,  but  had  not  noticed  the 
one  in  question  before  the  accident,  though,  before  looking  back,  he 


548  INJURIES  TO  EMPLOYEES. 

Pierce  v.  Camden,  G.  &  W.  Ry.  Co. 

had  looked  ahead  and  seen  no  obstruction,  and  that  there  were  manj 
other  structures  on  the  line  of  the  road  at  the  same  distance  from  it. 
Held^  that  the  action  could  not  be  maintained.  l/ovejoy  v,  Lowell 
R.  Corp.,  126  Mass.  79. 

If  a  servant  has  knowledg-e  of  the  obstruction  and  continues  in 
the  service  after  the  lapse  of  a  reasonable  time  for  its  removal,  he 
will  be  held  to  have  assumed  the  additional  risk.  Greorg-ia  Pac.  R. 
Co.  V,  Davis,  92  Ala.  300;  Clark  v.  St.  Paul,  etc.,  R.  Co.,  2  Am.  & 
Eng.  R.  Cas.  240,  28  Minn.  128;  Dalton  v,  Atl.,  etc.,  R.  Co.,  4  Hugrhes 
(U.  S.)  180;  Dorsey  v.  PhilUps,  42  Wis.  585;  Gibson  v,  Erie  R.  Co., 
63  N.  Y.  449. 


Pierce 

V, 

Camden,  G.  &  W.  Ry.  Co.* 

(Court  of  Errors  and  Appeals  of  New  Jersey  y  April  21  ^  iSgd,) 

Injuries  to  Employee — Knowledge  of  Danger. — An  extra  conductor, 
who  had  been  a  month  in  the  employ  of  an  electric  street  railway 
company,  was  put  in  charg-e  of  a  car  which  ran  over  a  portion  of  the 
railway  over  which  he  had  been  only  once.  While  on  the  platform 
step  which  ran  along*  the  outside  of  the  car,  collecting*  fares,  he 
reached  up  to  pull  the  registry  rope  and  struck  his  head  ag'ainst  a 
pole  on  the  side  of  the  track,  and  was  killed.  It  appeared  that  there 
were  but  five  or  six  poles  in  a  similar  position  with  the  one  which  he 
struck,  and  that  that  one  was  only  six  and  one-half  inches  from  the 
outside  edg-e  of  the  platform  step,  while  the  one  before  it  was  ten 
inches.  Held,,  that  as  there  was  no  direct  evidence  as  to  whether  the 
conductor  had  knowledge  of  the  danger,  it  was  a  question  for  the 
jury  to  determine. 

Error  to  supreme  court.     Reversed. 

J.  W.  Westcott  and  H.  S.  Scovel^  for  plaintifiF  in 
error. 

J.  W.  Morgan  and  D.  J.  Pancoast^  for  defendant  in 
error. 

L/UDLOW,  J.  This  suit  was  brought  by  the  plaintiff 
administratrix,  under  the  statute,  to  recover  damages 
for  the  death  of  her  intestate,  caused,  as  alleged,  by 
negligence  of  defendant  company.  On  the  trial  there 
was  a  motion  for  nonsuit  at  the  close  of  plaintiff's  evi- 

*See  note  to  preceding  case. 
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dence,  which  was  granted  by  the  court,  and  exception 
thereto  sealed,  and  this  writ  of  error  is  broug^ht  to  re- 
view that  judicial  action.  The  case  shows  that  the  in- 
testate, Pierce,  was  hired  August  13, 1894,  by  the  de- 
fendant company  (defendant  in  error)  for  occasional  ser- 
vice as  an  extra  conductor  on  the  company's  trolley 
road  operated  between  Camden  and  Woodbury.  It  was 
an  ordinary  trolley  road,  with  double  tracks;  having  its 
wires  fastened  to  poles  set  on  the  outside  of  the  tracks 
generally  along  its  route,  which  is  about  seven  or 
eight  miles.  The  intestate  had  formerly  acted  as  a 
conductor  for  about  11  months,  on  the  Camden  Horse 
Railroad,  in  the  city  of  Camden.  It  does  not  appear 
that,  before  or  at  the  time  he  went  into  defendant  com- 
pany's service,  he  had  any  knowledge  as  to  its  said 
road,  the  method  of  construction,  or  of  the  company's 
way  of  operating  it.  He  was  set  to  work  occasionally, 
for  the  first  two  or  three  weeks,  as  conductor  on  the 
lower  end  of  the  route, — ^a  branch  between  Woodbury 
and  Almonesson,  the  cars  of  which  did  not  run  this 
side  of  Woodbury.  He  did  not  have  steady  employ- 
ment. What  work  he  had  was  for  the  most  part  on 
that  lower  branch,  and  it  was  not  clearly  proved  that 
prior  to  September  15,  1894,  he  ran  a  car,  as  conductor, 
on  the  main  route,  between  Woodbury  and  Camden,  ex- 
cept for  one  day — September  11th.  On  the  night  of 
September  15,  1894,  about  10  o'clock,  he  left  Wood- 
bury for  Camden  in  charge  of  an  open  car,  or  trailer, 
'  havmg  several  passengers.  This  sort  of  a  car  is  open 
on  both  sides.  Its  seats  for  passengers  run  crosswise 
the  whole  width  of  the  car,  and  on  each  side,  project- 
ing therefrom,  is  a  platform  step,  about  7>^  inches 
wide,  running  the  car's  length,  which  is  for  the  use  of 
passengers  getting  on  and  off,  and  particularly  for  the 
use  of  conductors  for  collecting  and  registering  fares; 
the  rope  for  registry  of  fares  running  along  the  upper 
part  of  the  car,  within  reach  of  this  platform  step.  On 
the  night  above  mentioned,  as  this  car  left  the  limits  of 
Woodbury,  going  at  rapid  speed,  the  conductor.  Pierce, 
was  moving  along  the  platform  step,  attending  to  his 
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business;  and  as  he  was  reaching-  up  for  the  registry- 
rope  to  mark  a  fare,  his  head  came  in  contact  with  a 
pole  standing-  close  to  the  car,  and  he  was  knocked  off 
and  almost  instantly  killed.  A  passenger,  who  hap- 
pened to  be  looking  at  the  conductor  at  the  moment, 
says  that  he  saw  him  fall,  and  that  the  night  was  so 
dark  that  the  pole  could  not  be  seen  until  at  the  very  in- 
stant  when  it  struck  the  conductor's  head.  It  was  dis- 
covered that  the  pole  by  which  the  conductor  was  hit 
stood  on  the  centre  space  bet  jveen  the  double  tracks, 
and  was  only  6j4  inches  away  from  the  outside  edge  of 
that  platform  step  where  the  conductor  was  at  work, 
and  that  it  was  one  of  a  few  (five  or  six)  poles  which, 
for  some  reason,  had  been  set  at  that  particular  locality 
(just  outside  of  Woodbury,  in  the  country  part  of  the 
road)  in  the  center  space  between  the  double  tracks; 
these  five  or  six  poles  were  set  about  90  to  120  feet 
apart,  covering  a  distance  of  a  few  hundred  feet;  and 
that  the  next  pole  north  of  the  one  which  hit  the  con- 
ductor was  set  10  inches  off  from  said  outer  edge  of 
said  platform  step.  The  plaintiff's  case  having  rested, 
^  nonsuit  was  directed  by  the  learned  justice  who  tried 
the  cause,  on  the  grounds  on  which  the  motion  W3& 
based : 

1.  That  the  intestate  knew  of  the  danger  and  risk 
that  his  position  as  conductor  involved,  on  that  particu- 
lar route,  from  the  pole  in  question.  As  there  was  no 
direct  evidence  in  the  case  proving  any  such  knowledge 
on  the  part  of  the  intestate,  it  was  a  matter  of  inference 
from  the  facts,  whether  he  had  or  had  not  such  knowl- 
edge, which  was  for  the  jury  to  determine. 

2.  That  the  intestate  was  negligent  in  being  unnec- 
essarily on  that  side  of  the  car  while  passing  the  pole 
which  caused  his  death.  This  depended  on  the  intes- 
tate's knowledge  of  the  danger,  and  was  also,  as  the 
case  stood,  a  matter  solely  for  the  jury.  The  car  was 
going  at  a  rapid  speed  on  a  very  dark  night. 

3.  That  the  danger  from  this  pole  was  obvious,  and 
not  latent,  and  was  assumed  by  the  contract  of  service. 
This  was  a  question  of  fact,  under  all  the  circumstances 
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as  shown  in  this  case.  Some  of  the  five  or  six  poles 
were  set  irregularly,  as  to  distance  from  passing  cars. 
One  Was  10  inches  oflF,  another  6j4  inches  off,  and  all 
were  from  90  to  120  feet  apart.  One  might  be  passed 
in  safety,  and  another  not.  Such  a  dangerous  irregu- 
larity in  the  planting  of  these  poles  might,  and  might 
not,  be  discoverable  to  persons  in  rapidly  passing  cars, 
exercising  ordinary,  reasonable  care,  and  observation; 
and  while  the  intestate  had  on  one  occasion  run  a  car  on 
this  part  of  the  route,  and  passed  the  poles  in  question, 
he  may  have  been  on  the  opposite  side  of  the  car  at  that 
moment,  or  he  may  have  passed  other  of  these  poles  at 
that  place  in  safety.  He  may  on  that  occasion  have  run 
a  close  car,  and  not  an  open  car.  But  there  was  no 
direct  evidence  in  the  case  before  the  court  that  the 
deceased  ever  had  any  knowledge  of  the  pole  in  ques- 
tion, or  of  the  danger  or  risks  therefrom;  and  whether 
or  not  he  ought  to  have  known  of  the  danger  from  the 
pole  by  which  he  was  hit,  was  a  matter  of  inference 
from  the  facts,  and  was  for  the  jury.  Railroad  Co.  v. 
Marion,  57  N.  J.  Law,  94,  30  Atl.  316,  is  in  some 
respects  applicable  to  the  matter  before  us.  Let  the 
judgment  of  nonsuit  be  reversed,  and  venire  de  novo 
issue. 


.  Lawhorn 

r. 

Millen  &  S.  Ry.  Co. 

{Supreme  Court  of  Georgia ,  February  lo,  i8g6J) 

Knowledge  of  Defect — Assumption  of  Risk. — Even  if  a  train  em- 
ployee, by  reason  of  his  having  full  knowledge  that  the  track 
of  the  railroad  was  in  a  dangerously  defective  condition,  and  had 
so  remained  for  a  considerable  period,  can  be  held  to  have  thereby 
assumed  all  risks  of  injury  necessarily  incident  to  riding,  while  en- 
gaged in  his  work  upon  a  train,  when  being  run  in  the  usual  man- 
ner and  at  the  usual  rate  of  speed,  yet  where,  upon  a  given  occa- 
sion, he  was  injured  by  a  derailment  of  a  car  upon  which   he  was 
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ridings  in  the  due  course  of  his  employment ,  and,  on  the  trial  of  an 
action  against  the  railroad  company  for  the  injury  thus  sustained, 
proved  affirmatively  that  the  train,  at  the  time  of  the  injury,  was 
being-  run  at  a  dangerous  rate  of  speed  around  a  sharp  curve,  it  was 
at  least  incumbent  on  the  defendant  to  show  that  such  rate  of  speed 
at  the  point  in  question  did  not  exceed  that  at  which  the  train  had 
usually  been  run  at  this  place. 

Case  at  Bar. — In  view  of  the  law  as  above  announced,  and  of  the 
evidence  introduced  by  the  plaintiff,  it  was  error  to  grant  a  non- 
suit. 

Error  from  Emanuel  county  superior  court.  He^ 
versed. 

If.  D.  D.  Twig'g's  and  Hines  &  Hale^  for  plaintiff  in 
error. 

A.  C.  Wright  and  Willia^ns  dc  Smithy  for  defendant 
in  error. 

Simmons,  C.  J.  The  plaintiff  sued  for  damag-es  on 
account  of    personal   injuries   received  by   him  while 

in  the  employment  of  the  railroad  company 
as  a  brakeman  and  train  hand.  The  inju- 
ries were  caused  by  the  overturning-  of  a  freight  car, 
on  the  top  and  at  the  brake  of  which  he  was  standing, 
while  the  train  was  running  around  a  sharp  curve  in 
the  track.  He  alleged  that  the  wreck  was  due  larg-ely 
to  the  defective  condition  of  the  roadbed  and  track,  the 
same  having  been  constructed  of  old  scrap  iron  upon 
old  crossties,  at  the  point  of  derailment,  and  to  the  fact 
that  the  train  was  running  around  the  curve  at  a  rapid 
and  reckless  rate  of  speed,  considering  the  condition  of 
the  road  at  that  place.  From  the  evidence  introduced 
by  the  plaintiff  at  the  trial,  it  appeared  that  the  roadbed 
and  track  were  in  the  defective  condition  alleged  in  the 
declaration,  and  that  on  the  occasion  in  question  the 
train  was  heavily  loaded,  and  in  going  around  the  curve 
the  engineer  put  on  full  steam,  and  ran  the  train  at  a 
dangerous  rate  of  speed.  It  appeared  also  that  the 
plaintiff  had  been  working  on  the  road  for  several 
years,  and  knew  of  the  defective  condition  of  the  road- 
bed and  track  at  the  place  where  the  derailment  occur- 
red, and  had  on  several  occasions  seen  the  train  derailed 
at  that  place.     At  the  conclusion  of  the  plaintiff's  evi- 
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dence,  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  was  previously  aware  of  the 
dangerous  condition  of  the  road,  and  hence  could  not 
recover.  The  motion  was  sustained,  and  the  plaintiff 
excepted. 

We  think  the  court  erred  in  g-ranting  a  nonsuit.  Or- 
dinarily a  person  who  remains  in  the  employment  of  a 
railroad  company,  as  a  brakeman  or  train 
hand,  with  knowledg-e  that  the  track  of  the  !■!*••*?••'?•• 
railroad  is  m  a  defective  and  dangerous  con-  tf »iik. 
dition,  is  to  be  regarded  as  having  assumed 
all  the  risks  of  injury  which  are  necessarily  incident  to 
that  condition,  when  the  train  is  being  run  in  the  usual 
manner,  and  at  the  usual  rate  of  speed;  but  we  do  not 
think  it  follows,  from  the  mere  fact  of  his  knowledge 
of  such  condition,  that  he  is  to  be  regarded  as  having 
assumed  the  risks  incident  to  a  more  dangerous  manner 
of  running  the  train  tjian  usual.  A  person  might  be 
willing  to  remain  in  such  employment,  and  assume  the 
risks  incident  to  running  the  train  in  a  careful  and  pru- 
dent manner,  and,  if  the  train  has  been  so  run  in  the 
past,  might  reasonably  conclude  that  it  would  continue 
to  be  run  in  the  same  waj".  It  cannot  fairly  be  said, 
however,  that  by  remaining  in  such  employment  he  as- 
sumes the  risks  incident  to  a  sudden,  dangerous,  and 
unusual  increase  of  speed  of  the  train  in  passing,  with 
heavily  loaded  cars,  over  a  particularly  defective,  and, 
under  such  circumstances,  dangerous,  part  of  the  track. 
At  any  rate,  we  think  the  question  should  have  been 
submitted  by  the  court  to  the  jury.  See  Wood,  Mast. 
&  S.,  §  358.  The  plaintiff  having  shown  that  the  train 
was  running  at  a  high  and  dangerous  rate  of  speed,  it 
was  at  least  incumbent  on  the  defendant  to  show  that 
such  rate  of  speed  at  the  point  in  question 
did  not  exceed  that  at  which  the  train  had 
usually  been  run  at  that  place.  If  this  should  appear, 
we  think  that,  under  the  facts  of  this  case,  the  plaintiff 
would  not  be  entitled  to  recover.     Judgment  reversed. 
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Alabama  G.  S.  R.  Co. 

V. 

Ritchie. 

{.Supreme  Court  of  Alabama^  April  2^^  T8g6,) 

Injury  to  Employee — Replication — Pleading. — In  an  action  brought 
by  a  brakeman  of  a  railway  company  to  recover  damages  for  per- 
sonal injuries  received  while  uncoupling  cars  of  the  defendant  rail- 
way company,  the  defendants  set  out  for  a  specific  plea  a  rule  of  the 
company  prohibiting  employees  from  getting  between  moving  cars 
while  in  motion  to  uncouple  them,  to  which  the  plaintiff  filed  a  re- 
plication averring  in  substance  that  at  the  time  and  place  where  the 
injury  occurred  it  was  the  duty  of  the  plaintiff  to  uncouple  the  cars, 
and  that  this  duty  could  not  be  performed  without  going  between 
the  cars  while  they  were  in  motion  and  that  it  was  the  custom  of 
plaintiff,  acquiesced  in  by  the  defendant,  to  go  between  the  cars  while 
in  motion  to  uncouple  them  whenever  it  was  necessary  to  do  so. 
Heldy  that  the  replication  was  defective  in  that  .it  failed  to  state  the 
facts  and  circumstances  which  rendered  it  necessary  for  the  plaint- 
iff to  go  between  the  cars  while  in  motion  in  the  discharge  of  his 
duty. 

Contributory  Negligence — Violation  of  Rules. — Where  in  such  an 
action  the  negligence  of  the  plaintiff  is  made  by  the  plea  to  rest 
upon  a  violation  of  the  rule  prohibiting  the  employees  to  go  between 
moving  cars  to  uncouple  them,  such  plea  will  not  be  sustained  if  the 
facts  and  circumstances,  at  the  time  and  place,  justified  the  plaintiff 
in  going  between  the  cars,  although  he  may  have  been  guilty  of 
contributory  negligence  after  going  between  them. 

Negligence. — Where  it  appears  in  such  an  action  that  it  was  the 
duty  of  the  engineer  to  receive  his  orders  as  to  the  movements  of 
the  cars  from  the  conductor,  and  the  conductor  was  present  dis- 
charging these  duties,  and  the  engineer  obeyed  the  orders  of  the 
conductor  in  a  proper  manner  and  had  no  notice  or  information  that 
such  obedience  imperilled  the  plaintiff,  the  act  of  the  engineer  in 
obedience  to  the  orders  of  the  conductor  did  not  constitute  negli- 
gence on  his  part. 

Appeal  from  city  court  of  Birmingham,  Jefferson 
county.     Reversed. 

A.  G.  Srnithy  for  appellant. 

y.  y.  Martin  and  J.  M.  Foster^  for  appellee. 

Coleman,  J.  The  action  is  to  recover  damages  for 
personal  injuries.     The  pleadings  have  been  somewhat 
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changed,  since  the  case  was  here  on  a  former  appeal » 
but  the  evidence  is  very  near  the  same.  99 
Ala.  347,  12  South.  612.  The  injury  oc-  c-»ft**- 
curred  while  the  plaintiff,  who  was  a  brake- 
man,  was  between  moving-  cars.  For  a  special  plea» 
the  defendant  set  out  a  rule  of  the  company  which, 
among-  other  things,  prohibited  employees  *  *f rom  get* 
ting  between  moving  cars,  while  in  motion,  to  uncoup- 
le them."  To  this  special  plea  the  plaintifiF  filed  a 
replication,  which  in  substance  averred  that,  at  the  time 
and  place  where  the  injury  occurred,  it  was 
the  duty  of  the  plaintiff  to  uncouple  the  '^"SJ^*!!;,. 
cars,  and  that  this  duty  could  not  be  per-  fiti-netliDg. 
formed  without  going  between  the  cars 
while  they  were  in  motion,  and  that  it  was  the  custom 
of  plaintiff,  acquiesced  in  by  the  defendant,  to  go  be- 
tween the  cars,  while  in  motion,  for  the  purpose  of  un- 
coupling them,  whenever  it  was  necessary  to  do  so. 
To  this  replication  the  defendant  demurred,  assigning 
several  grounds.  We  are  of  opinion  the  third  assign- 
ment was  well  taken,  and  should  have  been  sustained. 
The  vice  of  the  replication  pointed  out  by  this  assign- 
ment was  that  it  failed  to  state  the  facts  and  circum- 
stances which  rendered  it  necessary  for  the  plaintiff  to 
go  between  the  cars  while  in  motion  to  uncouple  them, 
in  discharge  of  his  duty.  The  defendant  was  not  in- 
formed by  the  replication  what  facts  were  relied  upon 
by  the  plaintiff  to  absolve  him  from  an  observance  of 
the  rule,  and  could  not  prepare  to  meet  the  issue  pre- 
sented by  the  replication.  The  principles  of  law  ap- 
plicable to  this  case  are  easily  understood  and  not  diffi- 
cult of  application.  First,  it  is  the  law  that,  while  the 
rule  which  prohibits  employees  from  going  between 
moving-  cars  to  uncouple  them  is  reasonable,  and  should 
be  enforced,  emergencies  may  arise  which  require 
prompt  action  on  the  part  of  the  employees,  and  which 
cannot  be  successfully  met  without  a  violation  of  the 
rule.  Railroad  Co.  v.  Graham,  94  Ala.  545,  10  South. 
283  ;  Railway  Co.y.  Davis,  92  Ala.  310,  9  South.  252. 
In  the  latter  case  it  appears  that  the  injured  employee 
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had  no  knowledge  of  the  rule.  The  principle  of  law 
which  relieves  an  employee  from  complying*  with  a  rea- 
sonable rule  of  his  employer  under  urgent  necessity,  as 
well  as  that  principle  which,  by  reason  of  custom  and 
acquiescence  on  the  part  of  the  employer,  will  justify 
the  inference  that  the  employer  has  abandoned  the  rule 
established  by  him,  was  never  intended  to  shield  an  em- 
ployee from  the  consequences  of  his  own  culpable  neg- 
ligence. The  authorities  are  clear  on  this  proposition. 
Andrews  v.  Railroad  Co,,  99  Ala.  440,  12  South.  432 ; 
Warden  t;.  Railroad  Co.,  94  Ala.  277,  10  South.  276; 
Railroad  Co.  v.  Burton,  97  Ala.  240,  12  South.  88. 
The  circumstances  in  each  case  must  determine  the  ne- 
cessity for  dispensing  with  the  rule.  A  mere  question 
of  convenience,  or  of  saving  time,  no  other  pressing  in- 
terest being  involved,  will  not  justify  a  disregalrd  of 
the  rule.  Much  argument  has  been  expended  on  the 
last  clause  of  the  replication,  as  it  averred  that  the  de- 
fendant had  waived  the  rule  generally  as  to  the  plaint- 
ifiF,  but  by  definite  terms  the  waiver  is  confined  to  cases 
of  necessity.  The  negligence  counted  on  in  the  com- 
plaint is  that  the  engineer  **did  wrongfully  and  negli- 
gently drive  and  propel  his  said  engine  and  cars  against 
and  upon  the  plaintiff."  The  general  issue  was  plead- 
ed, and  also  a  plea  of  contributory  negli- 
c^ntribiitory  yejii.  grence.  There  is  no  plea  of  contributory 
Bieji.  negligence,  m  that  the  plaintilr  was  negli- 

gent after  going  between  the  cars,  or  in  go- 
ing between  the  cars  while  moving.  By  the  plea,  the 
negligence  of  the  plaintiff  is  made  to  rest  upon  a  viola- 
tion of  the  rule.  If  the  facts  and  circumstances,  at  the 
time  and  place,  justified  the  plaintiff  in  going  between 
the  cars,  the  plea  would  not  be  sustained,  although  the 
plaintiff  may  have  been  guilty  of  contributory  negli- 
gence after  going  between  the  cars. 

We  think  the  pertinency  of  this  statement  will  appear 
hereafter.  Upon  the  general  issue,  the  burden  was 
upon  the  plaintiff  to  show  negligence  on  the  part  of  the 
engineer.  We  have  stated  that  the  replication  was  defect- 
ive, and  the  court  erred  in  not  sustaining  the  demurrer. 
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We  cannot  anticipate  the  evidence  on  another  trial,  but 
will  declare  some  general  principles  which  seem  appli- 
cable to  the  case.  The  evidence  shows  that  the  dead- 
woods  between  the  cars  are  of  such  a  length  and  so 
constructed  as  to  afford  perfect  security  to  one  standing 
between  the  cars,  unless  he  places  his  person  between 
the  deadwoods.  The  danger  of  getting  between  the 
deadwoods  of  cars  in  motion  and  liable  to  come  to- 
gether, is  so  obvious  that  an  employee  who  takes  such 
risk,  when  there  is  ample  room  on  either  side,  and 
when  there  is  no  necessity  for  such  action,  will  be 
guilty  of  such  negligence  as  to  destroy  the  right  to 
recover  damages  resulting  from  such  negligence,  and 
this  independent  of  any  rule  of  the  company.  Merely 
being  between  the  deadwoods  of  two.  cars,  rightfully 
in  the  discharge  of  duty,  when  the  circumstances  are 
such  that,  without  negligence  on  the  part  of  some  other 
person,  there  is  no  danger,  would  not  constitute  negli- 
gence per  se.  What  are  the  facts  in  the  case  ?  The 
train  consisted  of  20  cars  standing  on  an  up-grade.  It 
required  power  to  hold  the  train  in  position.  All  the 
cars  were  loaded,  except  the  hindmost  car  which  was 
empty  and  to  be  cut  off.  To  enable  the  brakeman  to 
uncouple  this  car,  it  was  necessary  to  back  the  engine, 
so  as  to  give  slack.  To  accomplish  this,  the  engine 
had  to  be  backed  a  sufficient  distance  and  with  sufficient 
force  to  transmit  the  slack  from  each  car  to  the  last. 
This  was  done,  and  the  car  uncoupled,  and  the  engi- 
neer was  then  signaled  to  stop  the  cars.  After  the 
car  was  uncoupled,  the  plaintiff  remained  between  the 
cars,  and  was  caught  between  the  deadwoods.  Com- 
mon sense  would  teach  a  man  that  loaded  cars  would 
move  more  rapidly  down  grade  than  an  empty  car, 
and,  unless  checked,  would  overtake  him.  The 
plaintiff  was  bound  to  ascertain  whether  the  engineer 
had  obeyed  the  signal,  and  stopped  the  train  of  cars 
before  he  could  justly  venture  between  the  deadwoods, 
there  being  no  necessity  for  such  a  risk.  He  was 
bound  to  know  that,  however  promptly  the  signal  to 
check  the  cars  was  obeyed,  the  furthest  cars  would 
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continue  to  roll  after  the  uncoupled  car  until  the  slack 
between  all  the  cars  had  been  taken  up,  and  the  check- 
ing" force  reached  the  car  next  to  the  uncoupled  car. 
To  have  encountered  the  risk  sooner  would  have  been 
culpable  heedlessness  and  recklessness.  These  are 
questions  of  fact  for  the  jury. 

The  plaintiff  testifies  that  the  cars  came  together 
with  such  force  that  the  engineer  must  have  propelled 
them  back  after  he  was  signaled  to  stop,  and,  but  for 
such  negligence,  he  would  not  have  been  injured.  As 
the  case  must  be  reversed  for  reasons  stated,  we  will 
not  comment  on  the  evidence  on  this  point.  This  is  a 
fact  which  must  be  determined  by  an  impartial  jury. 
The  plaintiff  was  permitted  to  introduce  evidence  that 
the  defendant  had  failed  to  furnish  him  with  *  'a  stick 
or  a  knife."  There  were  no  facts  introduced  to  show 
the  relevancy  of  this  evidence.  It  may  have  been  the 
duty  of  the  defendant  to  provide  the  plaintiff  with  a 
**knife  and  stick,"  but  we  do  not  judicially  know.it. 
If  the  evidence  satisfies  the  jury  that  it  was  the  duty  of 

the  engineer  to  receive  his  orders  as  to  the 
movements  of  the  cars  from  the  conductor, 
and  the  conductor  was  present  discharging  these  duties, 
and  the  engineer  obeyed  the  orders  of  the  conductor  in 
a  proper  manner,  and  had  no  notice  or  information  that 
such  obedience  imperiled  the  plaintiff,  the  act  of  the 
engineer,  in  obedience  to  the  orders  of  the  conductor, 
would  not  constitute  negligence  on  his  part,  however 
negligent  the  conductor  may  have  been  in  giving  the 
orders.  We  deem  it  unnecessary  to  consider  in  detail 
the  various  assignments  of  error,  as  what  has  been  said 
will  sufficiently  guide  the  court  on  another  trial.  Re- 
versed and  remanded. 
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{Supreme  Court  of  Utah,  Sept,  23,  i8g6.) 

Injuries  to  Employee — Contributory  Negligence — Assumption  of 
Risk. — The  plaintiff  received  the  injury  complained  of  while  in  the 
employ  of  defendant  and  while  acting  in  the  capacity  of  switchman  in 
the  defendant's  yards.  The  engine  used  in  moving  the  cars  was  oper- 
ated without  a  fireman,  the  engineer  performing  the  duties  of  a  fire- 
man himself.  This  fact  was  known  to  the  plaintiff,  who  continued 
to  work  without  making  any  complaint  to  defendant  or  to  any  of  its 
agents.  The  engine  was  defective,  and  required  more  attention 
because  thereof.  Defendant  had  rules  which  required  switchmen  to 
give  signals  to  the  engineer,  and  to  see  that  the  signals  were 
observed  and  obeyed  before  going  between  the  cars,  and  to  abstain 
from  going  between  them  while  in  motion  for  the  purpose  of  coupling 
or  uncoupling  them.  But  these  rules  were  constantly  violated,  not 
only  by  the  plaintiff,  but  also  by  the  yardmaster,  as  well  as  the 
other  switchmen.  On  the  occasion  of  the  accident  the  plaintiff  gave 
the  engineer  the  signal  to  stop,  which  was  obeyed,  and  then  went 
between  the  cars  to  pull  the  pin;  but,  being  unable  to  do  so,  he 
stepped  out  and  gave  the  *'slow  back  up"  signal,  and,  without  wait- 
ing to  see  if  the  signal  was  obeyed,  went  between  the  cars  to 
uncouple  them  while  in  motion.  The  engineer,  by  a  quick  move- 
ment, bumped  the  forward  cars  against  the  back  ones.  The  plaint- 
iff's foot  was  caught  under  the  brakebeam.  He  then  gave  the  signal 
to  stop,  which  not  being  observed,  he  was  dragged  a  distance  of  two 
or  three  car  lengths  until  he  fell,  when  several  trucks  passed  over 
and  crushed  his  leg  below  the  knee,  causing  the  injury  complained 
of.  When  the  last  signal  was  given,  the  engineer  was  in  the  act  of 
replenishing  the  fire,  and,  therefore,  failed  to  observe  and  obey  it. 
Plaintiff's  leg  was  amputated  above  the  knee,  and  he  has  been  una- 
ble to  wear  an  artificial  leg.  Evidence  was  introduced  tending  to 
show  that  the  accident  would  not  have  occurred  had  there  been  a 
fireman  on  the  engine  at  the  time  of  the  accident.  Held,  that  the 
nonsuit  was  properly  denied;  that  plaintiff's  knowledge  of  the  fact 
that  defendant  operated  its  engine  without  a  fireman  was  not  of  itself 
sufficient  to  preclude  a  recovery;  that  such  a  result  would  not  follow 
unless  the  want  of  a  fireman  caused  the  operation  of  the  engine  to 
be  so  obviously  dangerous  that  a  man  of  ordinary  care  and  reason- 
able prudence  would  refuse  to  act  as  switchman.  The  plaintiff  had 
the  right  to  rely,  at  least  to  some  extent,  upon  the  judgment  of  the 
defendant's  agents  who  deemed  it  safe  for  the  engineer  to  perform 
the  work  of  a  fireman. 
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Assumption  of  Risk. — An  employee,  as  switchman,  assumes  the 
perils  and  risks  ordinarily  incident  to  such  employment,  including* 
the  hazards  which  observation  would  bring  to  his  knowledge;  but 
he  does  not  assume  the  perils  occasioned  through  the  neg-lig-ence  of 
his  employer,  nor  is  he  bound  to  anticipate  and  comprehend  all  the 
perils  to  which  he  might  possibly  be  exposed  because  of  a  want  of  a 
sufficient  number  of  employees  to  perform  the  service  in  safety. 

Violation  of  Rule. — The  employer  has  the  right  to  adopt  rules  for 
the  conduct  of  business  and  safety  of  employees;  but,  in  order  that 
such  rules  may  avail  the  employer  in  a  suit  for  damages  for  injuries 
resulting  from  a  breach  thereof,  they  must  not  only  have  been 
known  to  the  employees,  but  also  their  observance  must  not  have 
been  waived  by  the  employer. 

Same — Waiver. — Where  a  certain  rule  of  the  employer,  though 
established  for  the  safety  of  the  employee,  has  been  habitually  dis- 
obeyed since  its  inception,  or  for  a  long*  period  of  time,  in  the  pres- 
ence or  to  the  knowledge  of  the  employer,  without  an  attempt  to 
enforce  it,  or  has  been  disregarded  in  such  manner  and  for  such 
length  of  time  as  to  raise  the  presumption  that  it  was  done  with  his 
knowledge  and  approval,  the  rule  will  be  regarded  as  abrog'ated  or 
waived. 

Proximate  Cause — Question  for  Jury. — The  question  whether, 
under  all  the  circumstances  surrounding  the  accident,  the  employee 
was  g-uilty  of  negligence  which  was  the  proximate  cause  of  the  in- 
jury, was  one  of  fact  for  the  jury,  and  not  one  of  law  for  the  court. 

Contributory  Negligence — Question  for  Jury. — Whether  the  em- 
ployee, at  the  precise  time  of  the  accident,  was  exercising  such  care 
as  a  reasonable  and  prudent  man,  having  due  regard  for  his  own 
safety,  would  have  exercised  under  similar  circumstances,  or 
whether  he  was  g'uilty  of  contributory  neg"ligence  in  violating  a 
rule  of  the  employer,  were  questions  of  fact  for  the  jury  to  determine. 

Violation  of  Rule — Evidence. — Evidence  of  a  customary  disreg'ard 
of  the  rule  of  a  railroad  company  by  its  employees,  with  the  knowl- 
edge and  approval  of  the  agents  of  the  company,  is  competent  as 
tending  to  show  that  the  rule  was  abrogated  or  waived. 

Negligence — Fellow  Servant — Damages. — Where  the  negligence  of 
the  employer  and  that  of  a  fellow  servant  combine  to  produce  an  in- 
jury to  a  servant,  the  employer  will  be  liable  in  damages  to  the 
injured  servant. 

Instructions — New  Trial. — Where  it  is  clear,  almost  beyond  rea- 
sonable controversy,  that  the  instructions  of  the  court  to  the  jury 
respecting  the  question  of  damages  have  been  disregarded,  the 
supreme  court  may  order  a  new  trial.  The  same  influences  which 
caused  the  jury  to  disregard  the  instructions  of  the  court  may  have 
misled  them  in  passing-  upon  other  questions  in  the  case. 

Appeal  from  Weber  county  district  court.  Re^ 
versed. 

Marshall  &  Royle,  for  appellant. 
Richards  &  Macmillan,  for  respondent* 

Bartch,  J.     This  action  was   brought  to  recover 
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damages  for  personal  injuries  which  the  plaintiff  claims 
he  received  through  the  negligence  of  the 
defendant.    The  trial  of  the  case  resulted  in  "* 

a  verdict  in  the  sum  of  $20,000  against  the  defendant* 
Upon  the  hearing  of  the  motion  for  a  new  trial,  the 
court  reduced  that  sum  to  $15,000,  and,  on  plaintiff 
consenting  to  the  reduction,  overruled  the  motion,  and 
entered  judgment  accordingly.  This  appeal  was  taken 
from  the  judgment,  and  from  the  order  overruling  the 
motion  for  a  new  trial. 

It  appears  from  the  evidence,  substantially,  that  the 
plaintiff  received  the  in  juries  complained  of  on  the  11th 
day  of  August,  1892,  while  acting  in  the  capacity  of 
switchman,  under  the  employment  of  the  defendant,  in 
its  yards  at  Carlin,  Nev. ;  that  at  the  time  of  the  acci- 
dent he  was  28  years  old,  strong,  active,  and  earning 
$80  per  month  ;  that  he  had  been  so  employed  for  about 
a  year,  and  all  the  time  had  worked  with  the  same 
switch  engine  which  occasioned  the  accident ;  that  the 
engine  was  operated  without  a  fireman,  the  engineer 
performing  the  duties  of  fireman  himself  during  the 
entire  time  of  plaintiff's  employment,  which  fact  was 
known  to  the  plaintiff,  who  continued  to  work  without 
making  any  complaint  to  the  defendant  or  any  of  its 
agents  because  the  engine  was  thus  being  operated ; 
that  the  engine  was  defective  and  at  one  time  during 
plaintiff's  employment  was  sent  to  the  shop  for  repairs, 
but  after  its  return  it  was  still  defective  in  its  cylinder, 
and  its  flues  were  leaking,  in  consequence  of  which  the 
engineer  was  required  to  give  the  fire  and  steam  more 
attention  than  would  have  been  necessary  if  the  engine 
had  not  been  defective,  but  such  condition  of  the  engine, 
and  the  fact  that  it  required  more  attention  because 
thereof,  were  unknown  to  the  plaintiff  ;  that  the  plaint- 
iff knew  the  defendant  had  rules  which  required  him 
to  give  signals  to  the  engineer,  and  to  see  that  such 
signals  were  observed  and  obeyed,  before  going  be- 
tween the  cars,  and  to  abstain  from  going  between 
them  while  in  motion  for  the  purpose  of  coupling  or 
uncoupling  them ;  that  these  rules  were  constantly 
violated  by  the  switchmen  in  the  presence  of  the  offi- 

5  (N.  s.)  A.  &  E.  R.  Cas.— 34 
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cers  of  the  defendant,  and  were  not  obeyed,  it  having- 
been  the  custom  and  practice  to  couple  and  uncouple 
the  cars  while  in  motion,  on  account  of  the  grade  in  the 
yard,  which  would  tighten  the  links  and  pins,  and  ren- 
der it  necessary  to  get  the  slack  by  moving  the  cars  ; 
that  the  plaintiff  was  in  the  habit  of  coupling  and  un- 
coupling the  cars  while  in  motion,  and,  likewise,  other 
switchmen  and  the  yardmaster  did  the  same  thing ; 
that  on  the  occasion  of  the  accident  the  plaintiff  gave 
the  engineer  a  signal  to  stop,  which  was  obeyed,  and 
he  went  between  the  cars  to  pull  the  pin,  but,  being- 
unable  to  do  so,  he  stepped  out,  and  gave  the  "slow 
back  up  "  signal,  and  again  went  in  between  the  cars 
to  uncouple  them,  when  the  engineer,  by  a  quick  move- 
ment, bumped  the  forward  cars  against  the  back  one  ; 
that  thereby  the  plaintiff's  foot  was  caught  under  the 
brake-beam,  and,  holding  on  to  the  rung  of  the  ladder, 
lie  gave  the  signal  to  stop,  which  not  being  observed, 
he  was  dragged  a  distance  of  two  or  three  car  lengths 
until  he  fell,  when  several  trucks  passed  over  and 
crushed  his  leg  below  the  knee,  causing-  the  injury 
complained  of ;  and  that,  when  the  last  signal  was 
given,  the  engineer  was  in  the  act  of  replenishing  the 
fire,  and,  therefore,  did  not  observe  or  obey  the  signal. 
It  further  appears  from  the  evidence  that  the  plaintiff's 
leg  was  amputated  about  seven  inches  above  the  knee  ; 
that  he  has  been  unable  to  wear  an  artificial  leg  ;  and 
that  he  has  suffered  much,  physically  and  mentally. 
There  is  also  evidence  which  tends  to  show  that  the 
accident  would  have  been  averted  if  a  fireman  had  been 
on  the  engine.  The  complaint  contained  two  causes  of 
action,  and,  when  the  plaintiff  rested  his  case,  counsel 
for  the  defendant  interposed  a  motion  for  a  nonsuit, 
which  motion  was  sustained  as  to  the  second  cause  of 
action,  and  denied  as  to  the  first.  The  evidence  above 
set  forth  relates  to  the  first  cause  of  action. 
The  first  question  on  this  appeal  is  raised  on  the 

motion  for  a  nonsuit.  Counsel  for  the  ap- 
injnries  to  En-  ^  pellant  Contend  that  there  was  no  question 
{•rrSeKiiJeiiee."'  of  fact  which  ought  to  liave  been  submitted 

to  the  jury,  and  that,  therefore,  the  court 
erred  in  refusing  to  sustain  their  motion  as  to  the  first 
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cause  of  action.  They  further  insist  that  it  is  immate- 
rial whether  or  not  it  would  have  been  a  reasonable 
precaution  for  the  defendant  to  have  provided  a  sepa- 
rate fireman  for  the  eng-ine,  because  the  plaintiff  knew 
that  there  was  no  such  fireman,  and  accepted  the  em- 
ployment as  switchman  with  full  knowledg-e  of  the 
manner  in  which  the  business  in  that  yard  was  con- 
ducted, without  making-  any  objection  to  the  engineer's 
performing-  the  duties  of  a  fireman.  We  do  not  think 
the  plaintiff's  knowledg-e  of  the  fact  that  the  defendant 
operated  its  eng-ine  without  a  fireman  was  of  itself  suf- 
ficient to  preclude  a  recovery.  Such  a  result  would 
not  follow  unless  the  want  of  a  fireman  caused  the 
operation  of  the  engine  in  the  yard  in  question  to  be  so 
obviously  dangerous  that  a  man  of  ordinary  care  and 
reasonable  prudence  would  refuse  to  act  as  switchman. 
The  evidence  fails  to  show  that  there  was  any  such 
obvious  danger,  and  it  may  rightfully  be  assumed  that 
the  agents  of  the  defendant,  who  had  charge  of  its 
operations  in  that  yurd,  deemed  it  safe  for  the  engineer 
to  perform  the  work  of  a  fireman,  in  addition  to  his 
duties  as  engineer  ;  and,  under  the  circumstances  of 
this  case,  the  plaintiff  had  the  right  to  rely,  at  least  to 
some  degree,  upon  the  judgment  of  those  agents. 
Under  the  evidence  shown  by  the  record,  we  would 
not  be  warranted  to  hold  that  the  plaintiff  was  bound 
to  rely  entirely  upon  his  own  judgment,  and,  in  oppo- 
sition to  that  of  the  officers  of  the  defendant,  determine 
that  it  was  absolutely  unsafe  to  operate  the  engine 
without  a  fireman,  and  abandon  his  employment  as 
switchman.  It  is  true  that,  when  the  plaint- 
iff entered  into  the  employment  of  the  de-  bS"'"*'*' 
fendant  as  switchman  in  the  yards  at  Carlin, 
he  assumed  the  perils  and  risks  ordinarily  incident  to 
such  employment,  including  the  hazards  which  observa- 
tion would  bring  to  his  knowledge ;  but  he  did  not 
assume  the  perils  occasioned  through  the  negligence  of 
his  employer  ;  nor  was  he  bound  to  anticipate  or  com- 
prehend all  the  perils  to  which  he  might  possibly  be 
exposed,  because  of  the  want  of  a  fireman,  or  that,  on 
the  occasion  in  question,  the  engineer  would,  at  t 
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moment  of  danger,  replenish  the  fire  of  the  engine,  and 
fail  to  observe  the  signal  to  stop.  Ordinary  care  and 
reasonable  prudence  on  the  part  of  the  master  or  em- 
ployer require  that,  for  the  performance  of  a  particular 
service,  a  sufficient  number  of  servants  be  employed  to 
enable  it  to  be  performed  in  safety  ;  and  the  employer 
and  employee  are  both  bound  to  exercise  such  reasona- 
ble care  as  is  commensurate  with  the  danger  of  the 
service,  and  that  implies  such  caution,  watchfulness 
and  foresight  as  careful,  prudent  persons,  engaged  in 
such  business,  and  doing  such  service,  usually  exer- 
cise. The  duty  on  the  part  of  the  employer  of  provid- 
ing a  sufficient  number  of  competent  and  proper  persons 
to  perform  a  particular  service  in  safety,  is  just  as  im- 
perative as  the  providing  of  reasonably  safe  places  and 
suitable  machinery ;  and  the  servant  does  not  assume 
perils  occasioned  by  the  neglect  of  this  duty.  In  the 
case  of  Railway  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct.  590,  593,  Mr.  Justice  Field,  delivering  the  opin- 
ion of  the  court,  said  :  '*  The  servant  does  not  under- 
take to  incur  the  risks  arising  from  the  want  of  suffi- 
cient and  skillful  co-laborers,  or  from  defective  ma- 
chinery or  other  instruments  with  which  he  is  to  work. 
His  contract  implies  that  in  regard  to  these  matters  his 
employer  will  make  adequate  provision  that  no  danger 
shall  ensue  to  him.  This  doctrine  has  been  so  fre- 
quently asserted  by  courts  of  the  highest  character, 
that  it  can  hardly  be  considered  as  any  longer  open  to 
serious  question."  Shear.  &  R.  Neg.  §193;  Hough 
V.  Railway  Co.,  100  U.  S.  213;  Hawley  v.  Railway 
Co.,  82  N.  Y.  370 ;  Railroad  Co.  v.  Baugh,  149  U.  S. 
368,  13  Sup.  Ct.  914 ;  Pidcock  v.  Railroad  Co.,  5  Utah 
612,  10  Pac.  191 ;  Harrison  v.  Railway  Co.,  7  Utah 
523,  27  Pac.  728;  Chapman  v.  Southern  Pac.  Co. 
(Utah),  41  Pac.  551 ;  Soeder  t;.  Railway  Co.  (Mo.  Sup.), 
13  S.  W.  714  ;  Paulmier  z;.  Railroad  Co.,  34  N.  J.  Law 
151.  We  are  of  the  opinion  that  whether  or  not  the 
defendant  was  negligent  in  failing  to  provide  a  fireman 
was,  under  the  evidence  as  shown  by  the  record,  a 
question  of  fact  for  the  jury  to  determine,  and  not  one 
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of  law  for  the  court,  and  that  the  motion  for  a  nonsuit 
was  properly  denied  as  to  the  first  cause  of  action. 
.  Counsel  for  the  appellant  further  contend  that  the 
plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting* to  uncouple  the  cars  while  they  „^  „  , . , 
were  m  motion,  and  that  this  was  done  in 
violation  of  the  rules  of  the  railroad  company.  The 
general  rule  is,  doubtless,  well  settled  that,  when  an 
employee  intentionally  and  knowingly  disregards  regu- 
lations or  rules  adopted  by  the  employer  for  _ 
the  safety  of  the  employee,  the  employer  is 
not  liable  for  any  injuries  which  result  because  of  the 
disobedience  of  such  regulations  or  rules.  This  rule, 
however,  admits  of  some  qualifications,  as  where  the 
employer  requires  service  to  be  performed  in  such  a 
manner  as  to  render  the  violation  of  a  rule  necessary, 
or  where  he  has  knowingly  permitted  or  approved  its 
habitual  violation,  without  attempting  to  enforce  it.  In 
order,  therefore,  that  rules  for  the  conduct  of  business 
and  safety  of  employees  may  avail  an  employer  in  a  suit 
for  damages  for  injuries  resulting  from  a  breach  there- 
of, they  must  not  only  have  been  known  to  the  em- 
ployee, but  also  their  observance  must  not  have  been 
waived  by  the  employer,  nor  the  existing  conditions  at 
the  time  of  the  injury  have  rendered  their  enforcement 
and  obedience  impracticable  to  perform  the 
services  required  by  the  employer.  In  such  JjflSi^ffrJwTT 
cases,  as  a  general  rule,  the  question 
whether,  under  all  the  circumstances  surrounding  the 
accident,  the  employer  was  guilty  of  negligence,  which 
was  the  proximate  cause  of  the  injury,  is  one  of  fact  to 
be  submitted  to  the  jury,  and  it  cannot  be  determined 
as  a  matter  of  law  by  the  court;  and  where  a  certain 
rule  of  the  employer,  though  established  for  the  safety 
of  the  employee,  has  been  habitually  disobeyed  since 
its  inception,  or  for  a  long  period  of  time,  in  the  pres- 
ence or  to  the  knowledge  of  the  employer,  without  an 
attempt  to  enforce  it,  or  has  been  disregarded  in  such 
manner  and  for  such  length  of  time  as  to  raise  a  pre- 
sumption that  it  was  done  with  his  knowledge  and  ap- 
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proval,  the  rule  will  be  regarded  as  abrogated  or 
waived.  In  Railroad  Co.  v.  Flynn,  154  111.  448,  40  N. 
E.  322,  it  was  held  that  the  instructions  asked  by  the 
defendants,  that  a  railroad  engineer  could  not  recover 
for  personal  injuries  resulting  from  his  disregard  of  a 
rule  that  imperfect  display  or  absence  of  a  certain  sig- 
nal should  be  regarded  as  a  danger  signal,  were  defec- 
tive and  properly  refused,  because  they  failed  to  "sub- 
mit  to  the  jury  the  question  whether  the  violation  of 
the  defendants'  rule  had  become  so  habitual  as  to  raise 
a  presumption  that  the  defendants  were  aware  of  and 
approved  it,  and  also  whether,  under  existing  circum- 
stances, it  was  practicable  to  observe  the  rule,  and  at 
the  same  time  run  the  defendants'  trains  in  the  time 
and  manner  required  by  them";  there  having  been 
sufficient  evidence  to  raise  these  questions.  In  Hayes 
V.  Manufacturing  Co.,  41  Hun  407,  it  was  said: 
* 'Ordinarily,  disobedience  of  a  rule  would  be  negli- 
gence; but  if  the  defendant  prosecuted  the  work  in  a 
manner  that  rendered  the  violation  of  the  rule  neces- 
sary or  probable,  or  if  it  suffered  and  approved  its  ha- 
bitual disregard,  the  rule  was  inoperative."  And  it 
was  held  error  to  dismiss  the  action  on  account  of  the 
contributory  negligence  of  the  plaintiff,  and  that  the 
question  of  his  negligence  should  have  been  submitted 
to  the  jury.  Fish  v.  Railroad  Co.  (Iowa),  65  N.  W. 
995;  Sprong  v.  Railroad  Co.,  58  N.  Y.  56;  Alexander 
V.  Railroad  Co.,  83  Ky.  589;  Railway  Co.  v.  Spring- 
steen, 41  Kan.  724,  21  Pac.  774;  Barry  v.  Railway  Co., 
98  Mo.  62,  11  S.  W.  308. 

In  the  case  at  bar  the  evidence  shows  that  in  the 
3rards  at  Carlin  it  was  the  practice  of  switchmen  to 
couple  and  uncouple  cars  while  in  motion,  and  it  appears 
that  they  were  so  coupled  and  uncoupled  in  the  pres- 
ence of  officers  of  the  defendant,  and  that  the  night 
yardmaster  so  uncoupled  them.  Such  seems  to  have 
been  the  practice  during  the  entire  time  of  the  plaint- 
iff's employment  as  switchman.  There  is  also  evidence 
which  tends  to  show  that  there  was  a  grade  in  the  yard 
which  rendered  it  necessary  for  the  cars  to  be  moved 
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while  they  were  being-  uncoupled,  on  account  of  the 
links  and  pins  being-  tig-htened  when  they  were  stand- 
ing. The  defendant  had  provided  a  rule  which  forbade 
the  coupling  and  uncoupling  of  cars  while  in  motion, 
but  there  is  nothing  to  indicate  that  there  ever  was  an 
effort  made  to  enforce  it,  although  it  was  constantly 
being  violated  in  the  presence  of  the  agents  of  the  de- 
fendant. On  the  occasion  in  question  the  cars  were 
moving  about  three  or  four  miles  an  hour. 
Whether,  under  the  circumstances  disclosed  JJSSI*'**''  '**"' 
by  the  evidence,  the  plaintiff,  at  the  precise 
time  of  the  accident,  was  exercising  such  care  as  a 
reasonable  and  prudent  man,  having  due  regard  for  his 
own  safety,  would  have  exercised  under  similar  cir- 
cumstances, or  whether  he  was  guilty  of  contributory 
negligence  in  disobeying  the  rule  referred  to,  and  at- 
tempting to  uncouple  the  cars  while  in  motion,  were 
questions  of  fact  for  the  jury  to  determine.  The 
plaintiff's  disobedience  of  the  rule,  under  the  state  of 
facts  shown  by  the  record,  did  not,  as  matter  of  law, 
preclude  his  recovery.  In  Eastman  v.  Railway  Co,, 
101  Mich.  597,  60  N.  W.  309,  it  was  said  :  '*  Stepping 
between  cars  while  in  motion  to  uncouple  them  is  not, 
as  a  matter  of  law,  negligence,  but  the  question  is  one 
for  the  jury."  Lowe  v.  Railway  Co.,  89  Iowa  420,  56 
N.  W.  519;  Ashman  v.  Railroad  Co.,  90  Mich.  567,  51 
N.  W.  645;  Railway  Co.  r.  McMahan  (Tex.  Civ.  App.), 
26  S.  W.  159;  Snow  v.  Railroad  Co.,  8  Allen  441;  Fay 
V.  Railway  Co.,  30  Minn.  231,  15  N.  W.  241. 

Nor  do  we  think  the  court  erred  in  admitting  evidence 
to  show  that  it  was  the  custom  of  the  switchmen,  in 
the  yard  at  Carlin,  to  couple  and  uncouple  cars  while 
in  motion.  The  defendant  denied  the  right 
of  the  plaintiff  to  recover,  because  of  his  own  Rmw!!?. *'*''*" 
negligence  in  attempting  to  so  uncouple  the 
cars,  in  disregard  of  one  of  its  rules.  The  evidence  in 
question  tended  to  show  a  waiver  of  the  rule  by  the 
railroad  company,  and  was,  therefore,  proper  and  admis- 
sible. The  law  does  not  prevent  parties  to  a  contract 
from  waiving  provisions  thereof.     Such  a  rule  is  rea- 
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sonable,  and,  if  enforced,  will  receive  the  sanction  of 
the  courts,  as  tending-  to  promote  the  safety  of  em- 
ployees. In  such  event,  injuries  resulting^  from  a  vio- 
lation thereof,  without  the  permission  of  the  employer, 
would,  ordinarily,  be  without  redress ;  but  it  would 
seem  unjust,  and  not  in  consonance  with  a  proper  ad- 
ministration of  the  law,  to  permit  an  employer  to  adopt 
a  rule  for  the  safety  of  the  employee,  and  after  tax:itly 
consenting"  to  its  constant  violation,  in  case  of  suit 
broug*ht  by  an  employee  injured  in  the  service  while 
disregarding  the  rule,  refuse  to  admit  evidence  tending* 
to  show  that,  in  practice,  there  was  no  such  rule,  or 
that  its  violation  was  necessary  to  properly  perform  the 
service,  or  that  it  was  abrogated  or  waived  by  the  em- 
ployer. We  are  aware  that  some  cases  hold  that  such 
evidence  is  not  admissible,  but  the  affirmative  of  this 
question  appears  to  be  sustained  by  sound  reason  and 
the  weight  of  authority.  InHunn  v.  Railway  Co.,  78 
Mich.  513,  44  N.  W.  502,  Mr.  Justice  Champlin, 
delivering-  the  opinion  of  the  court,  said :  *'We  think  it 
was  competent  to  show  what  was  usually  and  habitually 
done  in  the  running  of  trains,  because,  if  the  company 
permitted  or  had  so  framed  the  rules  as  to  require  the 
employee  to  exercise  some  discretion  in  the  matter  of 
strict  obedience,  it  ought  not  to  be  permitted  to  hold 
its  employees  to  the  very  letter  of  the  rule,  in  order  to 
shield  the  company  from  liability  for  what  it  had  tacitly 
permitted."  So,  in  Railway  Co.  v.  Nickels,  1  C.  C. 
A.  625,  50  Fed.  718,  it  is  said:  *'This  uniform  and 
constant  acquiescence  of  the  defendant  to  the  violation 
of  this  rule,  if  such  a  rule  .was  really  in  existence,  was 
a  violation  of  the  contract  on  the  part  of  the  defendant 
that  it  did  not  and  would  not  acquiesce  in  the  violation 
of  any  of  its  rules,  and  relieved  plaintiflF  from  further 
compliance  therewith ;  and  if,  on  the  other  hand,  the 
rule  was  not  really  in  force,  if  it  had  been  waived  or 
abandoned,  the  utter  disregard  of  the  rule,  and  defend- 
ant's acquiescence  therein,  were  competent  evidence  of 
the  abandonment.  In  either  case  the  plaintiff  had  a 
right  to  rely  on  the  conduct  of  the  defendant,  and  to 
introduce  his  evidence  in  this  behalf."     Wood,  Mast. 
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&  Serv.  §  401 ;  Strong  v.  Railway  Co.  (Iowa)  62  N. 
W.  799 ;  White  v.  Railway  Co..  72  Miss.  12,  16  South. 
248 ;  Francis  v.  Railway  Co.,  127  Mo.  658,  28  S.  W. 
842,  and  30  S.  W.  129 ;  Hissong-  v.  Railroad  Co.  (Ala.) 
8  South.  776 ;  Bonner  v.  Bean,  80  Tex.  152,  15  S.  W. 
"98. 

The  appellant  also  insists  that  the  eng-ineer  and 
plaintiflF  were  fellow  servants,  and  that,  if  the  injury 
was  caused  by  the  negligence  of  the  engi- 
neer, the  defendant  was  not  liable.  The  !«f"»"««-, 
jury  were  so  instructed,  and  they  were  fur-  Damtget. 
ther  instructed  that  no  liability  attached  un- 
less the  ''defendant  alone  was  negligent,"  and  "its 
negligence  produced  the  injury."  The  instructions  on 
this  point  were  quite  favorable  to  the  defendant,  and, 
in  order  to  find  a  verdict  for  the  plaintiff,  the  jury 
must  have  found  that  the  defendant  was  negligent  in 
not  providing  a  fireman  for  the  engine,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury.  In 
such  event,  if  it  were  conceded  that  the  engineer  and 
plaintiff  were  fellow  servants,  and  that  the  defendant 
is  not  liable  for  the  negligence  of  the  engineer,  it  can- 
not defeat  the  action,  even  if  the  engineer  was  also 
negligent,  because  where  the  negligence  of  an  employer 
and  that  of  a  fellow  servant  combine,  and  produce  an 
injury  to  a  servant,  the  employer  will  be  liable  in  dam- 
ages to  the  injured  servant.  While  the  employee  who 
engages  to  perform  a  service  assumes  the  risk  of  negli- 
gence on  the  part  of  a  fellow  servant,  which  the  em- 
ployer is  unable  to  prevent,  he  does  not  assume  any 
risk  of  negligence  on  the  part  of  his  employer.  Shear. 
&  R.  Neg.  §  187 ;  Railway  Co.  v.  Cummings,  106  U. 
S.  700,  1  Sup.  Ct.  493 ;  Coppins  v.  Railroad  Co.,  122 
N.  Y.  557,  25  N.  E.  915 ;  Railroad  Co.  v.  Young,  1  C. 
C.  A.  428,  49  Fed.  723. 

The  only  remaining  question  which  we  deem  it  nec- 
essary to  notice,  although  there  are  others  raised  in 
the  briefs  of  counsel,    is  that   relating  to 
damages  and  to  the  verdict.     The  appellant  SflSf  •""'" 
contends  that  the  jury  were  influenced  by 
passion  or  prejudice,  and,  therefore,  awarded  damages 
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which  are  grossly  excessive.  We  think  there  is  merit  in 
this  contention.  It  is  difficult  to  see  how  the  jury,  under 
the  evidence  and  in  the  instructions  of  the  court,  as 
shown  by  the  record,  could  arrive  at  the  conclusion 
that  $20,000  was  a  fair  and  reasonable  compensation  for 
the  injury  suflFered.  In  its  instructions  to  the  jury, 
the  court,  after  stating-  the  elements  which  entered  into 
the  question  of  damag-es,  said  to  them  that,  if  they 
found  the  issues  for  the  plaintiff,  then,  from  all  the 
facts  and  circumstances,  they  must  determine  what 
would  be  just  as  matter  of  damag-es  to  him,  purely  as 
matter  of  compensation,  and  then  further  instructed 
them  that  they  could  take  into  consideration  neither 
the  wealth  nor  the  poverty  of  either  the  plaintiff  or  the 
defendant.  The  rule  as  to  the  measure  of  damag-es 
was  fairly  stated  to  the  jury,  and  the  law  will  not  per- 
mit a  corporation,  any  more  than  an  individual,  to  be 
mulcted  in  punitive  or  vindictive  damag-es,  in  a  case  like 
this.  Nor  will  it  permit  any  other  rule  to  be  applied 
to  a  corporation  than  to  an  individual,  and  yet  it  would 
seem  almost  impossible  to  believe  that  the  jury,  under 
all  the  circumstances  of  this  case,  would  have  returned 
such  a  verdict  if  the  defendant  had  been  a  private  per- 
son instead  of  a  corporation.  Without  attempting-  to 
determine  how  this  verdict  was  arrived  at,  it  is  clear — 
almost  beyond  reasonable  controversy — ^that  the  rules 
of  law  laid  down  by  the  court  as  to  the  question  of 
damag-es,  in  its  instructions,  were  disregarded;  and  it  is 
fair  to  assume  that  the  court  below  so  viewed  the  action 
of  the  jury,  because,  upon  hearing-  a  motion  therefor,  it 
ordered  a  new  trial  to  be  g-ranted,  unless  the  plaintiff 
would  remit  from  the  judg-ment  which  had  been  enter- 
ed on  the  verdict  the  sum  of  $5,000;  and  the  plaintiff 
himself  must  have  entertained  a  similar  view,  or,  at 
least,  must  have  thought  the  verdict  g-rossly  excessive, 
when  he  remitted  that  sum.  In  their  disregard  of  the 
instructions  of  the  court,  the  jury  committed  a  grave 
error,  resulting  in  a  verdict  which  is  not  warranted  by 
the  evidence.  They  were  bound  by  the  law  as  laid 
down  by  the  court,  whether  right  or  wrong,  and  had 
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no  right  to  consult  their  own  notions  as  to  what  the 
law  ought  to  be.  Therefore,  when  they  departed  from 
the  instructions,  they  stepped  beyond  the  limits  of  their 
power,  and,  in  so  doing*,  we  must  assume  that  they 
were  influenced  by  some  improper  motives,  or  did  it 
through  a  misapprehension  of  the  facts  and  instruc- 
tions. 

Counsel  for  the  respondent  maintain  that  this  court 
cannot  disturb  the  verdict;  that  it  has  no  power  to  re- 
view questions  of  fact;  and  that  the  amount  of 
damages  is  a  question  of  fact.  They  rely  on 
on  article  8  of  section  9  of  the  constitution  of  this  state, 
which,  in  relation  to  appeals  to  the  supreme  court,  con- 
tains the  following  provision:  '*In  equity  cases  the  ap- 
peal may  be  on  questions  of  both  law  and  fact.  In 
cases  at  law  the  appeal  shall  be  on  questions  of  law 
alone."  We  do  not  think  this  provision  of  the  consti- 
tution is  applicable  to  this  case,  and,  therefore,  express- 
ly refrain  from  an  interpretation  thereof.  The  cause 
was  tried,  judgment  entered,  notice  of  intention  to  move 
for  a  new  trial  served,  statement  on  motion  for  new 
trial  and  appeal  settled,  and  motion  overruled,  by  the 
territorial  district  court,  before  the  late  territory  of 
Utah  became  a  state;  and,  under  the  constitution,  in 
order  that  no  inconvenience  may  arise  by  reason  of  a 
change  from  a  territorial  to  a  state  government,  all  ac- 
tions are  continued  the  same  as  if  no  change  had  taken 
place;  and,  likewise,  all  laws  not  repugnant  to  the  con- 
stitution are  continued  in  force  until  they  expire  by 
their  own  limitations,  or  are  altered  or  repealed.  Arti- 
cle 24,  §§  1,  2.  Therefore,  the  territorial  statutes  ap- 
plicable to  the  case  continue  in  force  on  appeal,  and 
hence  this  court  may  examine  the  evidence  to  ascertain 
whether  or  not  the  verdict  and  judgment  are  in  excess 
of  what,  in  justice,  the  plaintiff  is  entitled  to  recover, 
and  then  reverse,  affirm,  or  modify  the  judgment,  or 
direct  a  proper  judgment  to  be  entered.  Comp.  Laws 
Utah  1888,  §  3006.  Considering  all  the  evidence  and 
all  the  circumstances  of  the  case,  we  conclude  that 
the  verdict  and  judgment  are   grossly  excessive,  and, 
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under  the  facts  and  circumstances  disclosed  by  the 
record,  we  do  not  regard  it  proper  either  to  modify  or 
direct  what  judgment  should  be  entered,  and  thus  sub- 
stitute our  judgment  for  that  of  the  jury  in  this  case. 
Where  it  is  clear  that  in  a  case  of  personal  tort,  where 
the  damages  are  unliquidated,  or  there  is  no  legal 
measure  of  the  same,  and  no  definite  amount  shown, 
the  jury  have  entirely  misapprehended  the  facts,  and 
committed  substantial  error  in  their  application  of  the 
law  to  them,  or,  against  the  instructions  of  the  court, 
have  suffered  prejudice  or  passion  to  mislead  them, 
and  thereby  perpetrate  an  injustice  by  rendering  a  ver- 
dict greatly  in  excess  of  just  compensation  for  the  in- 
jury, a  new  trial  ought  to  be  granted.  In  the  case  at 
bar  the  jury  were  called  upon  to  exercise  reason- 
able discretion,  obey  the  instructions  of  the  court, 
and,  upon  a  candid  and  fair  consideration  of  all 
the  facts  and  circumstances  proven,  render  a  just 
verdict.  That  they  failed  to  do  this  was  practically 
admitted  by  the  court  below  in  requiring  a  remission 
of,  and  by  the  plaintiff  in  consenting  to  remit,  a  large 
portion  of  the  judgment  entered  on  the  verdict.  The 
fact  that  the  plaintiff  filed  a  reviitiitur  at  the  instance 
of  the  court  did  not  render  the  action  of  the  jury  unob- 
jectionable, or  cure  the  verdict,  under  the  circumstances 
shown  by  the  record.  The  same  influences  which  re- 
sulted in  such  a  verdict  may  have  misled  the  jury  in 
passing  upon  other  questions  of  fact.  The  judgment 
is  reversed,  and  remanded,  with  directions  to  grant  a 
new  trial. 

Zane,  C.  J.,  and  Miner,  J.,  concur. 
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Illinois  Cent.  R.  Co. 

V. 

Ihlenberg. 

{Circuit  Court  of  Appeals^  Sixth  Circuit ,  July  8,  i8g6,) 

Injuries  to  Employees — Constitutional  Provisions. — A  provision  in 
a  state  constitution  that  knowledge  by  any  employee  injured  of  the 
defective  or  unsafe  character  or  condition  of  any  machinery,  ways 
or  appliances  shall  be  no  defense  to  an  action  for  injury  caused 
thereby,  is  self -executing-. 

State  Comity — Enforcement  of  Laws. — A  federal  court  in  Tennes« 
see  will  enforce  such  provision  of  the  Mississippi  constitution  with 
respect  to  a  tort  committed  in  that  state. 

In  Error  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Tennessee. 

This  was  an  action  by  Rudolph  Ihlenberg  a^inst  the 
Illinois  Central  Railroad  Company  for  personal  injuries. 
There  was  a  judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

Rudolph  Ihlenberg,  the  plaintiff  below  and  the  de- 
fendant in  error,  was  a  locomotive  fireman  employed  by 
the  Illinois  Central  Railroad  Company,  the  defendant 
below  and  the  plaintiff  in  error  here,  in  July,  1891.  He 
had  been  employed  as  fireman  for  18  days  before  he 
was  hurt,  though  actually  engaged  in  work  but  10  days. 
He  had  never  worked  as  a  fireman  before.  While  on 
duty,  and  while  the  engine  was  running  from  15  to  20 
miles  an  hour,  he  stepped  upon  the  tender,  to  get  a 
drink  of  water  from  a  keg  placed  upon  the  tool  box.  A 
sudden  roll  or  jerk  in  the  engine  caused  him  to  lose  his 
balance,  and  he  put  his  foot  in  the  open  space  between 
the  engine  and  the  tender.  This  threw  him  off  the 
engine  onto  the  ground,  and  resulted  in  severe  injuries 
to  him.  His  claim  in  the  action  was  that  the  engine 
was  defective  in  not  having  an  apron  covering  the  space 
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between  the  tender  and  the  engine,  so  that  his  foot 
would  not  have  caught  in  it.  He  had  ridden  on  this 
particular  engine  but  two  days.  The  defenses  set  up 
by  the  defendant  were — First,  that  it  was  not  a  defec- 
tive engine,  because  many  engines  were  without  aprons, 
and  the  presence  of  the  apron  when  used  was  not  for 
safety,  but  merely  to  keep  the  dust  from  coming  up  in 
the  engine  cab;  and,  secondly,  that  the  plaintiff  had 
assumed  the  risk  of  danger  from  the  defect,  if  it  was  a 
defect  by  reason  of  the  absence  of  the  apron.  The  ac- 
cident occurred  between  Canton,  Miss.,  and  Way's 
Bluff,  Miss.,  on  the  line  of  the  defendant's  railway,  on 
the  18th  of  July,  1891. 

Section  193  of  the  constitution  of  Mississippi,  adopted 
November  1,  1890,  is  as  follows:  ''Section  193.  Every 
employee  of  any  railroad  corporation  shall  have  the 
same  right  and  remedies  for  any  injuries  suffered  by 
him  from  the  act  or  omission  of  said  corporation  or 
its  employees  as  are  allowed  by  law  to  other  persons, 
not  employees,  where  the  injury  results  from  the  negli- 
gence of  a  superior  agent  or  officer,  or  of  a  person  hav- 
ing the  right  to  control  or  direct  the  services  of  the 
party  injured,  and  also  when  the  injury  results  from 
the  negligence  of  a  fellow  servant  engaged  in  another 
department  of  labor  from  that  of  the  party  injured  or 
of  a  fellow  servant  on  another  train  of  cars  or  one  en- 
gaged about  a  different  piece  of  work.  Knowledge  by 
any  employee  injured  of  the  defective  or  unsafe  charac- 
ter or  condition  of  any  machinery,  ways  or  appliances 
shall  be  no  defense  to  an  action  for  injury  caused  there- 
by, except  as  to  conductors  or  engineers  in  charge  of 
dangerous  or  unsafe  cars,  or  engines  voluntarily  oper- 
ated by  them.  When  death  ensues  from  any  injury  to 
employees,  the  legal  or  personal  representatives  of  the 
person  injured  shall  have  the  same  right  and  remedy  as 
are  allowed  by  law  to  such  representatives  of  other 
persons.  Any  contract  or  agreement  express  or  im- 
plied made  by  an  employee  to  waive  the  benefit  of  this 
section,  shall  be  null  and  void;  and  this  section  shall 
not  be  construed  to  deprive  any  employee  of  the  cor- 
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poration  or  his  legal  or  personal  representative  of  any 
right  or  remedy  that  he  now  has  by  the  law  of  the  land. 
The  legislature  may  extend  the  remedies  herein  pro- 
vided for  to  any  other  class  of  employees.  In  Novem- 
ber, 1892,  after  the  accident  occurred,  the  legislature  of 
Mississippi  enacted  the  following  statute:  **Section 
3559.  Fellow  Servant  Rule.  Every  employee  of  a  rail- 
road corporation  shall  have  the  same  rights  and  reme- 
dies for  an  injury  suffered  by  him  from  the  act  or  omis- 
sion of  the  corporation  or  its  employees  as  are  allowed 
by  law  to  other  persons  nt)t  employees,  where  the  in- 
jury results  from  the  negligence  of  a  superior  agent  or 
officer,  or  of  a  person  having  the  right  to  control  or 
direct  the  services  of  the  party  injured,  and  also  when 
the  injury  results  from  the  negligence  of  a  fellow  ser- 
vant engaged  in  another  department  of  labor  from  that  of 
the  party  injured  or  of  a  fellow  servant  on  another  train 
of  cars,  or  one  engaged  about  a  different  piece  of  work. 
Knowledge  by  an  employee  injured  of  the  defective  or 
.  unsafe  character  or  condition  of  any  machinery,  ways 
or  appliances  shall  not  be  a  defense  to  an  action  for  in- 
jury caused  thereby,  ^cept  as  to  conductors  or  engi- 
neers in  charge  of  dangerous  or  unsafe  cars  or  engines 
voluntarily  operated  by  them.  Where  death  ensues 
from  an  injury  to  an  employee,  the  legal  or  personal 
representative  of  the  person  injured  shall  have  the  same 
rights  and  remedies  as  are  allowed  by  law  to  such  rep- 
resentatives of  other  persons.  Any  contract  or  agree- 
ment, express  or  implied,  made  by  an  employee  to 
waive  the  benefit  of  this  section  shall  be  null  and  void; 
and  this  section  shall  not  deprive  an  employee  of  a  cor- 
poration or  his  legfal  or  personal  representative  of  any 
right  or  remedy  that  he  now  has  by  law." 

A  bill  of  exceptions  embodying  all  the  evidence  was 
taken,  and  included  in  it  was  this  statement  of  the 
charge  of  the  court :  *  *  (1)  The  court,  among  other  things 
not  excepted  to,  charged  the  jury  that  under  the  law 
of  Tennessee,  or  under  the  common  law,  the  plaintiff, 
under  the  facts  in  this  case,  could  not  recover,  but  that 
the  law  of  Mississippi,  where  the  injury  occurred,  con- 
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trolled  in  this  case;  and  that  section  193  of  the  consti- 
tution of  1890  of  Mississippi  (which  section  reads  as 
follows:  'Every  employee  of  any  railroad  corporation 
shall  have  the  same  rig-ht  and  remedies  for  any  injuries 
suffered  by  him  from  the  act  or  omission  of  said  cor- 
poration or  its  employees  as  are  allow^ed  by  law  to  other 
persons,  not  employees,  where  the  injury  results  from 
the  neg^ligence  of  a  superior  agent  or  officer,  or  of  a 
person  having"  the  right  to  control  or  direct  the  services 
of  the  party  injured,  and  also  when  the  injur.y  results 
from  the  negligence  of  a  fellow  servant  engaged  in 
another  department  of  labor  from  that  of  the  party  in- 
jured or  of  a  fellow  servant  on  another  train  of  cars,  or 
one  engaged  abput  a  different  piece  of  work.  Knowl- 
edge by  any  employee  injured  of  the  defective  or  unsafe 
character  or  condition  of  any  machinery,  ways  or 
appliances  shall  be  no  defense  to  an  action  for  injury 
caused  thereby,  except  as  to  conductors  or  engineers  in 
charge  of  unsafe  cars  or  engines  voluntarily  oper- 
ated by  them')  was  the  law  of  that  state  at  the 
time  of  the  accident  to  plaintiflF,  and  applied  in 
this  case.  (2)  And  in  this  connection  the  court 
submitted  the  question  to  the  jury,  under  instruc- 
tions not  excepted  to,  whether  the  engine  and  ten- 
der were  equipped  with  the  apron  or  lap  described  in 
the  proof,  and  whether  or  not  the  injury  was  the  result 
of  any  defect  in  that  regurd  as  a  proximate  cause  there- 
of, and  instructed  them  if  they  found  such  defect  to 
exist,  and  that  it  was  the  cause  of  the  injury,  the  plaint- 
iff would  be  entitled  to  recover,  by  reason  of  the  con- 
stitutional provision  found  in  the  laws  of  Mississippi 
above  quoted  in  the  charge." 

Estcs  &  Fentress  and  Rankm  &  Rhodes^  for  plaint- 
iff in  error. 

Neil  &  Deason  and  Hayjies  &  Hayes  ^  for  defendant 
in  error. 

Before  TaFT  and  Lurton,  Circuit  Judges,  and 
SeverENS,  District  Judge. 
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Tai*T,  Circuit  Judge,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

The  assignments  of  error  seek  to  raise  some  ques- 
tions of  evidence,  but  the  record  is  not  in  such  a  con- 
dition as  to  permit  it.  The  court  allowed  the  plaintiff » 
when  on  the  stand,  to  answer  certain  questions  put  to 
him  by  his  counsel  in  respect  to  the  pain  he  suffered  ^ 
and  the  knowledge  which  he  had  of  locomotives  before 
engaging  in  the  service  of  the  defendant.  The  ques- 
tions were  objected  to;  the  objections  were  overruled; 
and  no  exception  was  taken  to  the  rulings.  The  ab- 
sence of  exceptions  prevents  us  from  considering  the 
correctness  of  the  court's  action  on  the  objections. 

The  main  point  which  this  writ  of  error  is  intended 
to  present  is  that  the  clause  of  the  consti-  ^ 

tution  of  Mississippi  providing  that  knowl-  pujwi-rtittiti- 
edge  by  any  employee  injured  of  the  de- 
fective or  unsafe  character  or  condition  of  any  machin- 
ery, ways,  or  appliances  shall  be  no  defense  to  an 
action  for  injury  caused  thereby,  is  not  self -executing. 
It  is  very  evident  that  this  is  the  only  question  which 
the  bill  of  exceptions  was  prepared  to  make.  It  is 
now,  however,  attempted  to  raise  a  different  question 
upon  the  charge  of  the  court.  The  charge  is  not  given 
in  full,  and  only  enough  appears  to  present  clearly 
the  point  already  alluded  to.  In  the  first  of  the  two 
paragraphs,  giving  a  summary  of  the  charge,  the  court 
is  represented  as  telling  the  jury  that  the  clause  of  the 
constitution  of  1890  applied  to  this  case,  and  introduced 
a  different  rule  from  that  which  would  have  been  ap- 
plied under  the  law  of  Tennessee  or  the  common  law; 
and,  by  the  second  paragraph,  it  appears  that  **in  this 
connection" — that  is,  in  connection  with  the  operation 
of  the  clause  of  the  constitution  of  Mississippi  upon  the 
case — ^the  court  submitted  the  question  to  the  jury, 
under  instructions  not  excepted  to,  whether  the 
engine  and  tender  were  equipped  with  the  apron  or  lap 
described  in  the  proof,  and  whether  or  not  the  injury 
was  the  result  of  any  defect  in  that  regard  as  a  proxi- 
mate cause  thereof,  and  instructed  them,  if  they  found 

5  (N.  s.)  A.  &  E.  R.  Cas.— 35 
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such  defect  to  exist,  and  that  it  was  the  cause  of  the 
injury,  the  plaintiff  Would  be  entitled  to  recover  by 
reason  of  the  constitutional  provision  found  in  the  law^s 
of  Mississippi  above  quoted  in  the  charge.  To  this  part 
of  the  charge  of  the  court  the  defendant  excepted-  It 
is  now  contended  that  the  effect  of  this  charge  was  to 
take  away  the  question  from  the  jury,  which  was 
much  mooted  on  the  trial,  whether  the  absence  of  the  ap- 
ron or  lap  in  a  locomotive  was  a  defect  in  machinery. 
We  are  not  able  to  say  whether  the  court  left  this  ques- 
tion to  the  jury  or  not,  from  the  very  summary  way  in 
^vhich  the  charge  of  the  court  »in  this  respect  is  de- 
scribed; but,  if  the  court  below  did  not  leave  the  ques- 
tion to  the  jury,  it  is  clear  from  the  statement  in  the 
bill  of  exceptions  that  no  exception  was  taken  to  that 
part  of  the  charge,  because  it  is  expressly  stated  that 
the  manner  in  which  the  court  submitted  to  the  jury 
the  questions  whether  the  engine  and  tender  were 
equipped  with  the  apron  or  lap,  and  whether  oi 
not  the  injury  was  the  result  of  any  defect  in 
that  regard  as  a  proximate  cause  thereof,  was  not 
excepted  to,  and  that  the  only  part  of  the 
charge  to  which  exception  was  directed  was  the  opera- 
tion of  the  constitutional  provision  of  Mississippi  upon 
the  rights  of  the  parties.  It  follows,  therefore,  that 
the  only  question  we  have  before  us  in  this  case  on  the 
record  is  whether  section  193  of  the  constitution  of 
Mississippi  was  self -executing,  at  least  so  far  as  the 
clause  which  provides  that  **  knowledge  by  any  em- 
ployee injured  of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways  or  appliances  shall 
be  no  defense  to  an  action  for  injury  caused  thereby, 
except  as  to  conductors  or  engineers  in  charge  of  dan- 
gerous or  unsafe  cars,  or  engines  voluntarily  operated 
by  them,"  and  whether,  if  self-e?ecuting,  it  should  be 
enforced  in  a  federal  court  sitting  in  Tennessee  in  an 
action  for  an  injury  happening  in  Mississippi  after  the 
constitutional  provision  went  into  effect. 

In  Groves  v.   Slaughter,  15  Pet.  449,  the  question 
was  whether  the  language  of  the  constitution  of  Mis- 
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sissippi  providing-  that  the  "introduction  of  slaves  into 
that  state,  as  merchandise,  or  for  sale,  should  be  pro- 
hibited, from  and  after  the  first  day  of  May,  1833," 
was  self-executing",  or  was  directed  to  the  legislature, 
and  required  legislative  action  before  it  should  become 
operative  upon  contracts  and  persons.  The  question 
arose  in  the  supreme  court  of  the  United  States  with 
reference  to  its  effect  upon  contracts  made  in  the  state, 
and  it  was  there  determined  by  a  divided  court  that  the 
clause  was  not  self-executing.  Subsequently,  the  court 
of  errors  of  Mississippi,  in  Green  v.  Robinson,  5  How, 
(Miss.)  80,  in  Glidewell  v.  Hite,  Id.  110,  and  in  Brien 
V.  Williamson,  7  How.  (Miss.)  14,  refused  to  follow 
the  decision  of  the  supreme  court  of  the  United  States, 
and  held  that  the  clause  was  self-executing.  There- 
after another  case  involving  the  effect  of  the  clause 
upon  contracts  made  before  the  decision  of  the  supreme 
court  in  Mississippi  was  considered  in  Rowan  v.  Run- 
nels, 5  How.  134,  and  the  supreme  court  of  the  United 
States  refused  to  change  its  ruling  with  respect  to 
these  contracts  entered  into  before  the  decisions  of  the 
supreme  court  of  Mississippi.  An  examination  of  the 
case  of  Groves  v.  Slaughter  and  the  reasoning  of  the 
court  leaves  no  doubt  that  the  question  for  consideration 
is  one  of  the  intention  of  the  persons  framing  and 
adopting  the  constitution.  There  is  nothing  in  Groves 
V.  Slaughter  to  justify  the  claim  that  a  constitution  may 
not  contain  self-executing  provisions.  It  may  be  con- 
ceded that  it  is  usually  a  declaration  of  fundamental 
law,  and  that  many  of  its  provisions  are  only  commands 
to  the  legislature  to  enact  laws  to  carry  out  the  pur- 
poses of  the  framers  of  the  constitution,  and  that  many 
are  mere  restrictions  upon  the  power  of  the  legislature 
to  pass  laws  ;  but  that  it  is  entirely  within  the  power 
of  those  who  confirm  and  adopt  the  constitution  to  make 
any  of  its  provisions  self-executing  is  too  clear  for  argu- 
ment. Hence  it  is  a  question  always  of  intention  to  be 
determined  by  the  language  used  and  the  surrounding 
circumstances.  Considering  the  constitutional  clause 
in  question  in  this  light,  we  have  no  doubt  that  it  was 
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self -executing*.  In  the  first  place,  the  langiiag^e  of  the 
particular  clause  in  question  is  prohibitory,  and  is  in 
the  exact  form  which  the  leg'islature,  were  it  enacting* 
such  a  provision  into  the  law,  would  use  in  a  command 
to  the  courts.  Then  the  whole  section  is  of  that  de- 
tailed character  which  characterizes  legislation  intended 
to  operate  on  the  courts.  It  is  not  one  of  those  general 
provisions  directed  to  the  legislature,  which  usually 
cover  an  entire  subject-matter  in  a  few  words,  and  fix 
only  limits  of  action,  and  vest  a  wide  discretion  as  to 
the  manner  in  which  the  mandate  of  the  constitution 
shall  be  carried  out.  More  than  this,  there  is  language 
in  the  section  which  is  inconsistent  with  the  view  that 
it  is  not  self-executing.  Thus,  near  the  end  of  the  sec- 
tion, occurs  this  clause  :  "That  this  section  shall  not 
deprive  an  employee  of  a  corporation  or  his  legal  or  per- 
sonal representative  of  any  right  or  remedy  that  he  now 
has  by  the  law  of  the  land."  If  the  latter  clause  were 
not  self-executing,  then  this  particular  provision  in  it 
should  read :  **And  legislation  in  accordance  with  this 
section  shall  not  be  construed  to  deprive  any  employee 
in  a  corporation  or  his  legal  or  personal  representatives 
of  any  right  or  remedy  that  he  now  has  by  the  law  of 
the  land  ;  "  for,  if  the  entire  article  were  not  self-exe- 
cuting, then  it  would  not  operate  directly  on  any  right 
or  remedy  previously  existing,  and  the  protection  of  the 
proviso  would  naturally  be  directed  to  the  legislation 
executing  the  mandate,  rather  than  to  the  mandate  it- 
self. Again,  the  final  clause  of  the  article^excludes  any 
other  construction  than  that  we  have  given.  It  is: 
*'The  legislature  may  extend  the  remedies  herein  pro- 
vided for  to  any  other  class  of  employees."  This  cer- 
tainly implies  that  so  much  of  the  article  as  precedes 
the  clause  actually  provides  remedies  for  those  men- 
tioned in  it,  and  leaves  to  the  legislature  power  to  en- 
large the  benefits  of  the  article  by  applying  it  to  others 
than  those  named  in  the  article.  But  it  is  said  that  the 
fact  that  the  legislature  of  Mississippi  in  1892  treated 
this  as  a  mandate  to  the  legislature  to  pass  legislation 
giving  the  remedies  therein  described  is  a  legislative 
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construction  of  the  article  to  the  eflFect  that  it  was  not 
self-executing-.  We  do  not  so  regard  it.  On  the  con- 
trary, when  the  leg-islature  of  Mississippi  came  to  em- 
body this  in  the  statute,  it  adopted  the  exact  langTiag-e 
of  the  article  of  the  constitution,  omitting*  only  that 
clause  of  it  which  provided  that  the  leg-islature  might 
extend  the  remedy  to  other  classes  of  employees.  This 
shows  that,  in  the  opinion  of  the  Mississippi  leg-islature, 
the  clause  was  suflSciently  specific  to  operate  upon  the 
rights,  remedies,  and  persons  therein  referred  to,  with- 
out further  provision  or  detail. 

The  conclusion  which  we  have  reached  is  in  accord- 
ance with  the  decision  of  the  supreme  court  of  Missis- 
sippi, and  this  settles  the  question  for  us.  In  Welsh  v. 
Railway  Co.,  70  Miss.  20,  11  South.  723,  it  appeared 
that  Welsh  was  a  switchman  in  the  employ  of  the  Ala- 
bama &  Vicksburg  Railway  Company,  his  duty  being 
to  ride  upon  the  switch  engine,  and  to  open  and  close 
switches  and  couple  cars.  His  usual  station  was  on  the 
footboard  of  the  engine.  He  was  injured  by  falling 
from  the  footboard,  while  engaged  in  the  performance 
of  his  duties,  and  brought  his  action  to  recover  damages, 
on  the  ground  that  the  fastening  of  the  footboard  was 
insecure  by  reason  of  the  negligence  of  the  company. 
The  court  gave  a  peremptory  instruction  for  the  de- 
fendant, on  the  ground  of  contributory  negligence  of 
the  plaintiflF.  Xhe  supreme  court  held  that  the  view  of 
the  court  below  would  have  been  correct  before  the  en- 
actment of  section  193  of  the  present  constitution,  but 
continued:  ''Section  193  of  the  present  constitution 
practically  destroys  the  defense  in  cases  where  no  will- 
ful or  reckless  negligence  can  be  predicated  of  the  con- 
duct of  the  injured  and  complaining  employee.  The 
change  is  radical,  sweeping,  unambiguous,  and  we  must 
enforce  it  as  written."  This  decision  was  rendered  in 
October,  1892,  before  the  legislature  of  Mississippi  had 
embodied  the  constitutional  clause  in  the  statute. 
Therefore,  the  accident  which  was  the  subject  of  con- 
sideration there  happened  after  the  adoption  of  the  con- 
stitution, and  before  the  passage  of  the  act  by  the  leg- 
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islature.  The  clause  of  the  constitution  we  are  consid- 
ering* wcLS  also  enforced  as  self-executing  in  the  case  of 
Railroad  Co.  v.  Hunter,  70  Miss.  471,  12  South.  482, 
in  respect  to  a  personal  injury  happening-  in  March, 
1892.  It  is  true  that  the  question  was  not  mooted  in 
either  of  these  cases,  and  they  are  not,  therefore,  so 
strong  authority  as  they  otherwise  would  be  ;  but  the 
reason  why  the  question  was  not  raised  and  decided  is. 
manifest  from  the  course  of  decisions  in  that  state  with 
respect  to  the  constitutional  clause  which  was  held  not 
to  be  self-executing,  in  Groves  v.  Slaughter,  15  Pet. 
449,  by  the  supreme  court  of  the  United  States,  but  was 
subsequently  held  to  be  so  by  the  supreme  court  of 
Mississippi,  in  Green  v,  Robinson,  5  How.  (Miss.)  80» 
Glidewell  v,  Hite,  Id.  110,  and  Brien  v.  Williamson,  7 
How.  (Miss.)  14. .  In  Railroad  Co.  v.  Brookhaven  Mach^ 
Co.,  71.  Miss.  663,  16  South.  252,  it  was  held  that  sec- 
tion 171  of  the  constitution  of  1890,  with  reference  to 
the  jurisdiction  of  justices  of  the  peace,  was  self -exe- 
cuting, and  did  not  need  legislation  to  carry  it  into  ef- 
fect. Our  construction  of  the  clause  of  the  constitution 
as  self -executing  is  quite  in  accordance  with  the  weight 
of  the  authorities.  Willis  v.  Mabon,  48  Minn.  140,  50 
N.  W.  1110  ;  Johnson  v.  Parkersburg,  16  W.  Va.  402 ; 
Washingtonian  Home  v.  City  of  Chicago,  157  111.  414, 
41  N.  E.  893 ;  People  v.  Hoge,  55  Cal.  612 ;  State  v. 
Babcock,  19  Neb.  230,  27  N.  W.  98 ;  Pierce  v.  Com., 
104  Pa.  St.  150  ;  Ex  farte  Snyder,  64  Mo.  58  ;  People 
V.  Bradley,  60  111.  390 ;  Yerger  v.  Rains,  4  Humph. 
259 ;  Thompson  z;.  Bank,  19  Nev.  103,  7  Pac.  68. 

The  only  remaining  question  for  discussion  is  wheth- 
er a  federal  court  in  Tennessee  will  enforce  the  Missis- 
sippi constitution  with  respect  to  the  tort 
fom*m«t*?f  uw".  committed  in  that  state.     It  is  well  settled 

by  the  decisions  of  the  federal  courts  that, 
* 'while  it  is  true  that  the  statutes  of  a  state  have  in 
themselves  no  extra-territorial  force,  yet  rights  acquired 
under  them  are  always  enforced  by  comity  in  the  state 
and  national  courts  in  other  states,  unless  they  are  op- 
posed to  the  public  policy  or  laws  of  the  forum."  Rail^ 
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road  Co.  v.  Babcock,  154  U.  S.  190,  14  Sup.  Ct.  978; 
Railroad  Co.  v.  Mase,  27  U.  S.  App.  238,  11  C.  C.  A. 
63,  and  63  Fed.  114;  Herrick  v.  Railway  Co.,  31  Minn. 
11,  16  N.  W.  413;  The  Antelope,  10  Wheat  66;  Smith 
V.  Condry,  1  How.  28;  The  China,  7  Wall.  53, 64;  Den- 
nick  V.  Railroad  Co.,  103  U.  S.  11;  Railway  Co.  v.  Cox, 

145  U.  S.  593,  12  Sup.  Ct.  905;  Huntington  v.  Attrill, 

146  U.  S.  657,  670,  13  Sup.  Ct.  224.  The  same  view 
is  taken  by  the  courts  of  Tennessee.  See  Bank  v. 
Walker,  14  Lea,  306;  Woods  v.  Wicks,  7  Lea,  47;  Ro- 
binson y.  Queen,  87  Tenn.  445,  11  S.  W.  38.  There 
is  nothing^  in  section  193  of  the  Mississippi  constitution, 
here  under  consideration,  which  is  repugnant  to  the 
policy  of  the  Tennessee  law  on  the  subject.  In  Tenn- 
essee the  law  applicable  to  such  a  case  is  not  governed 
by  statute,  but,  in  accordance  with  the  view  teiken  by 
the  courts  of  that  state  of  the  common  law,  knowledge 
bjr  the  employee  of  the  defect  in  the  machinery,  whence 
his  injury  arose,  is  a  defense  to  an  action  therefor 
against  the  master,  unless  the  employee  complains,  and 
a  promise  to  repair  is  made  to  him.  Guthrie  v.  Rail- 
road, 11  Lea,  372;  Railroad  v.  Duffield,  12  Lea,  63; 
Railroad  v.  Kenley,  92  Tenn.  208,  21  S.  W.  326.  The 
provision  of  the  Mississippi  constitution  as  construed 
by  the  courts  is  that  the  company  is  liable  for  an  injury 
caused  by  a  defect  in  the  machinery,  unless  the  injury 
was  due  to  the  recklessness  or  wantonness  of  the  em- 
ployee. This  is  a  mere  change  in  the  law  in  respect  to 
the  implied  contract  between  master  and  servant,  and, 
in  only  affecting  such  contracts  in  Mississippi  made  af- 
ter its  enactment,  it  is  simply  a  variation  from  the  com- 
mon law  of  Tennessee,  and  is  not  to  be  regarded  as  re- 
pugnant to  the  spirit  of  the  law  of  the  latter  state.  The 
legislature  of  Tennessee  has  not  hesitated  to  pass  stat- 
utes which  modify  the  rules  with  respect  to  the  effect 
of  contributory  negligence  of  plaintiffs  in  suits  against 
railroad  companies  much  more  radically  than  the  change 
thus  effected  in  Mississippi.  This  may  be  seen  by  an 
examination  of  two  cases  in  this  court  where  such  stat- 
utes were  fully  considered  and  construed  in  the  light 
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of  the  decisions  of  the  supreme  court  of  Tennessee. 
See  Railroad  Co.  v.  Robertson,  22  U.  S.  App.  187-216, 
9  C.  C.  A.  646,  and  61  Fed.  592 :  Nason's  Adm'r  v. 
Railroad  Co.,  22  U.  S.  App.  220-231  el  seg.,  9  C.  C.  A. 
666i  and  61  Fed.  605.  So  far  as  the  record  discloses, 
there  was  no  request  presented  to  the  court  to  charg*e 
the  jury  that  the  constitutional  clause  was  not  a  defense 
in  case  it  should  find  that  the  injury  resulted  from  the 
reckless  neglig^ence  and  wantonness  of  the  plaintiff,  and 
no  exception  seems  to  have  been  taken  to  the  charge  be- 
cause of  such  an  omission.  Indeed,  there  was  no  evi- 
dence tending  to  show  reckless  negligence  or  wanton- 
ness on  the  part  of  the  plaintiff. 

The  judgment  of  the  circuit  court  is  affirmed,  with 
costs. 


Columbus  &  R.  Ry.  Co. 

V. 

Christian. 

{Supreme  Court  of  Georgia,  August  i6y  /<?P5.) 

Liability  of  Master  for  Wrongful  Act  of  Employee. — For  the 
wrong-ful  act  of  an  employee  of  a  railroad  company  resulting*  in  in- 
jury to  another,  committed  while  engaged  in  the  performance  of 
the  company's  business  in  the  line  of  his  duty,  the  company  is 
liable.  But  if,  while  so  engaged,  upon  account  of  some  private 
feud  previously  existing  or  suddenly  arising,  wholly  disconnected 
with  his  duties  as  such  employee,  and  not  pertaining*  to  the  busi- 
ness then  in  process  of  transaction  (the  company  then  not  owing  to 
the  other  person  the  duty  of  personal  protection),  he  commit  injury 
upon  the  person  of  another,  the  company  would  not  be  liable.  The 
turning  point  in  the  present  case  being  whether  the  agent  of  the 
company  wrongfully  slew  the  husband  of  the  plaintiff,  and,  if  so, 
whether  it  was  done  while  he  was  engaged  in  the  transaction  of  the 
company's  business,  in  the  line  of  his  duty,  because  of  differences 
arising  in  the  settlement  thereof,  or  whether  he  committed  the 
homicide  because  of  a  personal  grievance  wholly  disconnected  with 
the  business  then  in  hand,  it  was  error  for  the  court  to  charge 
g-enerally,  or  without  qualification,  as  follows:  **lf  you  believe  from 
the  testimony  that  Dixon  was  not  justifiable  in  taking  the  life  of 
Christian,  then  I  charge  you  that  the  plaintiff  would  be  entitled  to 
recover  for  whatever  damages  the  evidence  shows  that  she  has  sus- 
tained by  reason  of  the  death  of  her  husband." 
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Same. — If  the  homicide  be  wrong-ful,  whether  the  offence  be  prop- 
erly classed  as  manslaug-hter  or  murder,  would  not  be  material;  but, 
if  the  ag-ent  was  justified  in  its  commission,  no  liability  would  arise 
ag'ainst  the  company,  whether  the  act  was  committed  by  him  while 
eng'ag'ed  in  the  business  of  the  company,  in  the  line  of  his  duty,  or 
otherwise. 

Evidence  as  to  General  Reputation. — When,  in  the  course  of  a 
judicial  proceeding*,  it  becomes  material  to  inquire  whether  one  is, 
g-enerally  speaking-,  a  "dangerous  man,*'  evidence  of  g-eneral  repu- 
tation with  respect  to  these  particular  characteristics  which  tend  to 
establish  the  fact  is  admissible,  but  it  is  not  competent  for  the 
party  offering"  the  witness  for  that  purpose  in  such  a  proceeding  to 
show  afl&rmatively  by  him  particular  acts  of  violence  or  manifes- 
tations of  petulance  in  a  particular  instance  upon  the  part  of  the 
person  whose  character  is  under  investig-ation. 

Error  from  Harris  county  superior  court.  Reversed. 

Little  &  Little^  C  J,  Thomto7i^  II.  C.  Cameron^  and 
Peabody^  Brannon^  Hatcher  &  Martin^  for  plaintiflF  in 
error. 

John  W.  Park^  Blandford  &  Grimes^  L.  P.  Garrard 
and  Tol.  T.  Crawford,  for  defendant  in  error. 

Atkinson,  J.  1,  2.  Twice  before  this  case  has 
been  before  this  court  for  review.  The  decision  made 
upon  its  first  appearance  is  reported  in  79 
Ga.  460,  and  7  S.  E.  216,  and  that  made  };iJ*^»[5iJfjY,\" 
when  it  was  last  here  appears  in  90  Ga.  124,«f  Enpuyee. 
and  15  S.  E.  701.  The  law  of  the  case 
seems  to  have  been  practically  settled  by  the  decision 
first  above  indicated.  In  that  case,  upon  authority  of 
our  Code  provision,  it  was  ruled  that  liability  of  rail- 
road companies  for  injuries  committed  upon  others  by 
persons  in  their  employment  was  not  confined  to  inju- 
ries inflicted  by  their  servants  while  engag^ed  in  running* 
and  operating"  their  cars,  but  extended  to  injuries  in- 
flicted by  their  employees  in  the  conduct  of  their  busi- 
ness other  than  those  resulting-  from  neg"ligence  in 
running-  their  trains,  etc.  The  effect  of  this  construc- 
tion placed  upon  this  section  of  the  Code  is  to  eliminate 
entirely  from  the  reg-ion  of  doubt  the  proposition  as  to 
whether  railroad  companies  are  answerable  generally 
for  torts  committed  by  their  employees  while  engaged 
in  the  transaction  of  the  business  of  their  employers. 
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Whatever  room  there  may  be  for  the  consideration  of 
that  question  by  courts  in  other  states,  we  are  con- 
cluded, not  only  by  the  Code  provision  above  referred 
to,  but  likewise  by  the  adjudications  of  this  court  upon 
that  section  of  the  Code.  But  while  the  section  of  the 
Code  in  question  lays  down  the  proposition  broadly 
that,  for  damag-e  done  by  any  person  in  the  employment 
and  service  of  such  company,  the  latter  shall  be  liable, 
such  languagfe  must  be  understood  to  mean  such  torts 
only  as  are  committed  by  an  employee  while  engaged 
about  the  business  of  his  employer ;  for  it  cannot  be 
presumed  that  the  legislature  intended  that  the  mere 
circumstance  of  a  person  being-  in  the  employment  of  a 
railroad  company  should  render  it  liable  for  all  torts 
committed  by  such  employee,  whether  in  any  manner 
connected  with  the  performance  of  his  duties  to  his 
employer  or  otherwise.  Such  a  construction  would 
impose  upon  the  employer  a  responsibility  for  the 
probity  of  an  employee's  conduct  in  all  the  relations  of 
life,  and  under  those  circumstances  under  which  the 
employer  could  not  by  any  possibility  exercise  the 
slightest,  much  less  a  controlling,  influence  over  the 
conduct  of  the  person  employed  by  it.  Therefore,  to 
make  it  answerable,  the  tort  must  have  been  committed 
by  the  employee,  not  necessarily  by  the  authority  of 
the  master,  either  express  or  implied,  but  by  him  while 
he  was  engaged  about  the  business  of  his  master.  But 
if,  while  the  employee  is  engaged  about  the  business  of 
his  master,  upon  some  matter  or  some  provocation 
wholly  disconnected  with  the  performance  of  his  duties 
as  a  servant,  upon  some  private  feud,  in  an  altercation 
with  a  third  person,  he  should  commit  an  injury  upon 
such  third  person,  such  injury  would  not  fall  within 
the  class  for  which  the  master  is  liable,  unless  it  be  a 
case  in  which,  by  reason  of  the  relation  existing  be- 
tween the  person  thus  injured  and  the  railroad  com- 
pany, the  latter  owed  to  the  former  the  special  duty  of 
personal  protection,  as  in  the  case  of  a  passenger  before 
the  completion  of  his  journey.  Of  course,  in  such  a 
case,  if  an  employee,  charged  with  the  duty  of  execu- 
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ting"  Upon  the  part  of  the  master  the  contract  of  passen- 
gfer  carriage,  should  wrong-fully  inflict  injuries  upon 
the  person  of  the  passenger,  the  carrier  would  be 
liable. 

In  the  present  case,  the  husband  of  the  plaintiff  was 
a  patron  of  the  defendant,  having-  frequent  occasion  to 
deal  with  it  and  its  ag-ents  touching*  the  transportation 
of  f  reig'ht ;  and  in  the  course  of  one  of  his  visits  to  the 
freig-ht  office  of  the  defendant,  and  while  engaged  in 
discussing  his  business  relations  with  the  agent  of  the 
company  he  was  slain  by  the  agent.  The  turning 
point  in  the  case  was  whether  the  agent  of  the  company 
wrongfully  slew  the  husband  of  the  plaintiff,  and,  if 
so,  whether  it  was  done  while  he  was  engaged  in  the 
transaction  of  the  company's  business,  in  the  line  of 
his  duty,  because  of  differences  arising  in  the  settle- 
ment thereof,  or  whether  it  was  wholly  disconnected 
with  the  business  in  hand.  Upon  this  question  the 
court  charged  the  jury:  **If  you  believe  from  the 
evidence  that  Dixon  (meaning  the  agent  of  the  defend- 
ant) was  not  justifiable  in  taking  the  life  of  Christian 
(plaintiff's  husband),  then  I  charge  you  that  the  plaint- 
iff would  be  entitled  to  recover  whatever  damages  the 
evidence  shows  she  has  sustained  by  reason  of  the 
death  of  her  husband."  The  husband  of  the  plaintiff, 
as  we  have  seen,  was  a  patron  of  the  defendant.  He 
was  at  the  place  where  he  was  killed  rightfully,  and 
upon  the  implied  invitation  of  the  company,  to  transact 
his  business  with  its  agent ;  and,  in  the  transaction  of 
such  business,  he  was,  at  least,  entitled  to  protection 
against  the  violence  and  insults  of  such  agent.  If  in 
the  course  of  the  transaction  of  such  business,  upon 
provocation  growing  out  of  the  negotiations  between 
the  parties,  he  was  wrongfully  slain  by  the  agent  of 
the  company,  the  latter  would  be  liable.  But  even 
though  the  homicide  might  have  occurred  during  the 
time  the  negotiations  were  pending  between  the  agent 
of  the  company  and  the  deceased,  if  the  deceased  was 
slain  by  the  agent  upon  some  private  feud,  growing 
out  of  other  matters   wholly   disconnected  with   the 
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transax:tion  of  the  business  then  in  hand,  and  upon  some 
provocation  given  by  the  deceased,  the  company  would 
not  be  liable.  If,  however,  the  agent  of  the  company 
took  advantage  of  the  opportunity  afforded  by  the  pres- 
ence of  the  deceased  at  his  place  of  business  to  bring 
about  a  difficulty  with  the  deceased  upon  the  occasion 
of  some  previous  private  quarrel,  the  company  would 
be  liable,  because  of  the  obligation  imposed  upon  it  by 
law  to  at  least  afford  to  its  patrons  protection  against 
the  violence  of  its  agents,  when  the  patron  is  himself 
without  fault,  and  is  engaged  about  his  business  with 
the  company.  If,  however,  the  patron  himself  provoke 
a  difficulty  which  terminates  in  his  homicide,  thus  with- 
drawing the  agent  from  the  business  of  the  company  to 
engage  in  a  settlement  of  an  outside  controversy  with 
himself,  the  company  would  not  be  answerable  for  the 
consequences  resulting  to  such  patron  from  the  violence 
of  the  agent  thus  provoked ;  or,  if  the  patron  were 
himself  guilty  of  such  disorderly  conduct  as  would 
authorize  his  expulsion  from  the  premises,  the  agent  of 
the  company  might  be  authorized  to  expel  him,  using 
only  such  force  as  would  be  necessary  to  accom- 
plish that  purpose  ;  but  such  conduct  or  provoca- 
tion would  not  justify  the  homicide  of  the  patron 
upon  the  part  of  the  agent,  and  the  company 
could  not  exonerate  itself  from  liability  for  the  con- 
sequences of  the  act  of  the  agent  done  on  its  behalf, 
without  showing  that  the  agent  was  justified  in  the 
premises.  Of  course,  if  the  homicide  committed  by  the 
agent  was  justifiable,  the  justifiable  act  of  the  agent 
could  not  be  made  by  relation  the  wrongful  act  of  the 
company.  We  think,  therefore,  that  when  the  court 
made,  by  its  charge,  the  question  as  to  whether  or  not 
the  act  of  the  agent  was  justifiable  the  sole  test  of  the 
liability  of  the  company  for  the  damages  resulting  from 
the  homicide  of  the  plaintiff's  husband,  it  left  entirely 
out  of  consideration  the  question  as  to  whether  or  not 
the  homicide  was  committed  under  such  circumstances 
as  would  excuse  the  company  from  liability,  upon  the 
theory  that  it  was  a  mere  personal  conflict,  wholly  dis- 
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connected  from  the  business  of  the  company.    Whether 
or  not  the  wrong-f  ul  act  alleged  to  have  been  ^^^ 

committed,  was  committed  by  the  servant, 
and,  if  so,  whether  it  was  done  in  the  course  of  the 
transaction  of  the  business  of  his  employer,  or  upon  in- 
dependent provocation,  for  the  consequences  of  which 
the  company  would  not  be  liable,  are  questions  for  the 
jury,  and  should  have  been  submitted  for  their  consid- 
eration.  If  the  homicide  be  wrong'ful,  and  committed 
in  the  course  of  the  transaction  of  the  business  of  the 
company,  it  can  make  no  difference  whether  the  offense 
committed  by  the  agent  be  classed  as  manslaughter  or 
murder;  the  company  would,  nevertheless,  be  liable. 
But,  if  the  agent  was  justified  in  its  commission,  no 
liability  could  arise  against  the  company,  whether  the 
act  was  committed  by  him  while  engaged  in  the  busi- 
ness of  the  company,  in  the  line  of  his  duty,  or  other- 
wise. 

3.  In  the  course  of  the  trial,  a  number  of  witnesses 
were  introduced  for  the  plaintiff,  tending  to  show  that 
Dixon,  the  agent  of  the  company,  was  a 
dangerous  man,  and  it  was  sought  to  estab-  SllViiriKpiutioi. 
lish  this  fact,  not  by  general  reputation,  but 
by  proving  that  he  had  had  a  number  of  disputes  and 
altercations  with  different  persons;  and  a  motion  was 
made  to  rule  out  all  of  this  class  of  evidence,  upon  the 
ground  that  it  was  irrelevant,  and  upon  the  further 
ground  that  it  was  not  admissible  for  the  purpose  of 
showing  the  dangerous  character  of  the  defendant's 
agent.  Proof  that  one  is  a  dangerous  man  in  a  general 
sense  involves  an  inquiry  into  the  character  of  the  per- 
son alleged  to  be  dangerous,  and  any  evidence  of  the 
existence  of  a  general  reputation  which  tends  to  estab- 
lish such  a  character  would  be  admissible;  but  it  is  not 
competent  for  a  party  who  offers  a  witness  for  the  pur- 
pose of  proving  general  reputation  either  to  show  par- 
ticular acts  of  violence  or  manifestations  of  petulance  in 
particular  instances  upon  the  part  of  the  person  whose 
character  is  under  investigation.  Where  it  is  sought  to 
establish  as  against  a  party  or  witness  a  special  general 
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character,  such  general  character  must  rest  largely 
upon  the  opinions  of  witnesses,  based  upon  their  ob- 
servation of  the  conduct  of  the  individual,  and  upon  the 
impressions  formed  upon  their  minds  by  reports  from 
other  persons  touching  such  character;  and  v^'^hile,  upon 
cross-examination,  it  may  be  competent  to  test  the 
value  of  the  opinion  of  the  witness  by  an  inquiry  into 
the  knowledge  of  those  particular  facte  upon  which  his 
opinion  rests,  the  reputation  of  the  person  whos6  char- 
acter is  under  review  must,  at  least,  be  established  by 
general  reputation,  and  not  by  special  acts.  As  has 
been  well  said  by  the  supreme  court  of  Pennsylvania 
in  the  case  of  Frazier  v.  Railroad  Co.,  38  Pa.  St.  110: 
* 'Character  grows  out  of  special  acts,  but  is  not  proved 
by  them.  Indeed,  special  acts  do  very  often  indicate 
frailties  or  vices  that  are  altogether  contrary  to  the 
character  actually  established;  and  sometimes  the  very 
frailties  that  may  be  proved  against  a  man  may  have 
been  regarded  by  him  in  so  serious  a  light  as  to  have 
produced  great  improvement  of  character."  We  think, 
therefore,  that,  if  evidence  of  the  reputation  of  the 
agent  of  the  defendant  company  as  a  dangerous  man 
was  material,  such  reputation  could  not  be  proven  by 
particular  acts,  nor  by  manifestations  of  petulance  upon 
particular  occasions.  See  1  Greenl.  Ev.  (15th  Ed.)  p. 
94.     Judgment  reversed. 


Southern  Kansas  Ry.  Co. 
Pavey. 

(Supretne  Court  of  Kansas,  Dec,  5,  i8g6.) 

Stipulation  of  Continuance — Avoidance. — R.  C.  P.,  a  married  wo- 
man, obtained  judgment  ag-ainst  A.,  a  corporation,  in  the  district 
court  of  Franklin  county,  for  damages  for  personal  injuries,  and  A. 
sought  a  reversal  of  the  judgment  in  this  court,  J.  A.  P.,  her  hus- 
band, commenced  another  action  against  A.  in  the  district  court  of 
Douglas  county  to  recover  damagfes  for  loss  of  the  services  of  his 
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wife,  for  medical  attendance,  etc.  At  November  term,  1889,  said 
case  was  continued  by  stipulation  of  the  attorneys  in  open  court, 
A.'s  attorney  acting  without  the  express  authority  of  A.  or  its  gen- 
eral solicitor.  The  terms  of  the  stipulation  were  that  the  case  was 
not  to  be  tried  until  the  case  of  R.  C.  P.  should  be  disposed  of,  and 
a  final  judgment  in  that  case  should  be  conclusive  in  this  on  the 
question  of  negligence,  and,  if  final  judgment  should  be  obtained 
establishing  the  liability  of  A.  in  that  case,  then  the  question  to  try 
in  this  should  thereafter  be  the  amount  of  recovery.  The  judgment 
in  favor  of  R.  C.  P.  was  affirmed  by  this  court  at  January  term, 
1892,  and  A.  paid  and  satisfied  it.  Afterwards  A.  filed  a  motion  to 
set  aside  the  stipulation,  the  case  having  been  continued  in  the 
meantime,  and  on  the  hearing  it  was  shown  that  on  the  next  day 
after  the  stipulation  was  filed  the  attorney  of  A.  who  entered  into  it 
notified  the  general  solicitor,  who  at  once  disapproved  it,  and  the 
attorney  of  J.  A.  P.  was  so  notified,  but  nothing  was  done  by  either 
party  towards  setting  aside  the  stipulation,  except  as  aforesaid. 
Heldy  that  there  was  no  error  in  overruling  said  motion  and  holding 
that  A.  was  bound  by  it. 

Admission  of  Evidence — Error. — While  it  was  competent,  under 
the  stipulation,  to  show  that  the  judgment  in  favor  of  R.  C.  P.  was 
affirmed,  yet  the  court  erred  in  admitting  in  evidence  the  syllabus 
and  the  opinion  in  that  case,  and  this  error  was  material,  and  per- 
haps prejudicial  to  A. 

Incompetent  Evidence. — The  petition  of  R.  C.  P.,  offered  by  A.  for 
the  purpose  of  showing  that  she  claimed  damages  which  were  also 
included  in  the  petition  of  J.  A.  P.,  was  incompetent,  and  the  court 
did  not  err  in  excluding  it. 

Damages — Loss  of  Services. — There  being  no  intimation,  either 
by  pleading  or  proof,  that  R.  C.  P.  pursued  any  vocation  on  her  own 
account  after  her  marriage,  and  it  appearing  from  both  that  she  was 
engaged  in  household  work  for  her  husband  and  family,  J.  A.  P. 
may  recover  damages  for  the  loss  of  her  services. 

(Syllabus  by  the  court.) 

Error  from  Douglas  county  district  court.  /?e?- 
versed. 

Rilla  C.  Pavey  commenced  an  action  aguinst  the 
Southern  Kansas  Railway  Company  in  the  district 
court  of  Franklin  county  to  recover  a  judgment  for 
damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  the  negligence  of  the  railway  com- 
pany on  October  8,  1887.  She  recovered  a  judgment 
in  that  court  for  $6,000  and  costs,  and  the  judgment 
was  brought  to  this  court  for  review. 

John  A.  Pavey,  the  husband  of  Rilla  C.  Pavey,  com- 
menced the  original  action  in  this  case  against  the  same 
company  on  March  8,  1889,  in  the  district  court  of 
Dousflas  county,  to  recover  damages  for  the        ^    „  ,  . 

-  *=*  r  ji  •^«  r  <   •  T        e  ClM  State*. 

loss  of  the  services  of  his  wife,  for  expenses, 

etc.,  on  account  of  the  injuries  alleged  to  have  been 
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sustained  by  her  as  aforesaid.  On  April  2,  1889,  the 
railway  company  filed  a  motion  to  strike  out  certain 
designated  words  from  the  petition.  This  motion  was 
signed  by  George  R.  Peck,  A.  A.  Hurd,  and  George 
J.  Barker,  as  attorneys  for  the  defendant.  On  June 
20,  1889,  the  motion  was  sustained,  and  the  plaintiff 
was  given  10  days  in  which  to  amend  his  petition.  The 
record  recites  that  on  November  26, 1889,  the  following 
stipulation  was  made  and  entered  into  by  and  between 
the  attorneys  for  the  parties,  the  same  being  dictated 
to  the  stenographer  by  George  J.  Barker,  Esq.,  attor- 
ney for  the  said  defendant,  in  open  court,  and  then 
transcribed  by  the  stenographer,  and  filed  with  the 
clerk  of  said  court,  the  body  of  the  same  being  as  fol- 
lows :  '*It  is  stipulated  by  and  between  the  parties 
hereto  that  this  case  shall  be  continued  pending  the 
litigation  in  the  case  of  Rilla  C.  Pavey,  now  pending 
in  the  supreme  court  of  the  state  of  Kansas,  and  that  a 
final  judgment  in  that  case  shall  be  conclusive  on  the 
question  of  negligence  in  that  case  as  well  as  in  this. 
And  if  a  final  judgment  in  that  case  be  obtained,  es- 
tablishing the  liability  of  the  defendant,  then  the  ques- 
tion to  try  in  this  case  shall  thereafter  be  the  amount  of 
recovery.  But  it  is  distinctly  understood  that  this  case 
is  not  to  be  tried  until  that  case  is  finally  disposed  of." 
At  January  term,  1892,  the  said  judgment  in  favor  of 
Rilla  C.  Pavey  was  affirmed  by  this  court.  48  Kan. 
452.  Thereafter,  on  May  5,  1892,  the  railroad  compa- 
ny filed  a  motion  to  dismiss  the  action  by  reason  of  the 
failure  of  the  plaintiff  to  obey  the  order  of  the  court 
requiring  the  amendment  of  the  petition  by  striking 
out  certain  words  within  10  days.  This  motion  was 
overruled,  and  at  some  time,  the  date  not  appearing,  a 
substituted  petition  was  filed,  omitting  the  objection- 
able words.  Leave  was  given  to  the  defendant  to 
plead  within  20  days,  and,  the  validity  of  said  stipula- 
tion having  been  questioned,  the  court  notified  the  de- 
fendant that  if  it  desired  to  vacate  the  same,  application 
therefor  must  be  made  at  the  then  present  May  term, 
and  on  May  21,  1892,  at  said  term,  a  motion  was  filed 
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by  the  defendant  to  set  aside  said  stipulation  on  the 
ground  that  George  J.  Barker  was  a  local  attorney  only 
for  the  defendant,  and  had  no  authority  to  make  suck 
stipulation,  or  to  waive  any  question  of  fact  in  the  case, 
or  to  compromise  or  settle  the  same  or  waive  any  de- 
fenses therein  ;  and  said  stipulation  was  never  approved 
by  the  defendant,  nor  any  of  its  duly-authorized  agents 
or  attorneys  ;  and  that  it  had  a  valid  and  complete  de- 
fense against  the  plaintiff's  alleged  cause  of  action. 
The  affidavits  of  W.  Littlefield,  A.  A.  Hurd,  and 
George  J.  Barker  were  filed  in  support  of  this  motion, 
and  they  tended  further  to  show  that  Barker  told  J.  G. 
Waters,  attorney  for  the  plaintiff,  before  entering  into 
the  stipulation,  that  he  thought  he  had  no  authority  to 
do  so,  but  that  he  would  notify  A.  A.  Hurd,  the  gen- 
eral solicitor  of  the  defendant  for  Kansas,  and  see  if  it 
would  be  approved  by  him ;  that  on  the  next  day  he 
wrote  to  Hurd,  informing  him  of  the  stipulation,  and 
saying  that,  if  it  was  not  satisfactory,  to  let  him  know 
as  soon  as  possible,  and  he  would  notify  Waters  that 
it  was  repudiated,  and  would  have  the  case  set  down 
for  trial  at  the  next  term,  that  in  a  day  or  two  there- 
after he  received  a  letter  from  Hurd,  stating  that  the 
stipulation  was  disapproved,  and  he  so  notified  Waters; 
but  neither  party  took  any  action  for  the  vacation  of 
the  stipulation,  nor  for  having  the  case  set  down  for 
trial,  until  after  the  Rilla  C.  Pavey  case  had  been  de- 
cided by  this  court.  On  June  4,  1889,  said  motion  to 
set  aside  the  stipulation  was  overruled.  The  defend- 
ant filed  answer  in  due  time,  being  a  general  denial. 
The  case  was  called  for  trial,  and  a  jury  impaneled,  on 
December  8,  1892.  On  the  trial  said  stipulation  was 
offered  and  received  in  evidence  over  the  objection  of 
the  defendant,  the  court  holding  that  it  was  conclusive 
upon  all  questions  of  negligence,  and  that  the  only 
matter  remaining  for  trial  was  as  to  the  amount  of 
damages  recoverable  by  the  plaintiff.  Evidence  was 
given  tending  to  show  the  nature  of  the  injury  to  Rilla 
C.  Pavey,  the  expenses  of  medical  attention,  care,  and 
nursing,  and  the  extent  of  loss  by  reason  of  her  dis- 
ability.    The  plaintiff  then  offered  in  evidence  the  syl- 

5  (N.  S.)  A.  &  E.  R.  Cas.— 36 
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labus  and  the  opinion  of  this  court  in  said  Rilla  C. 
Pavey  case,  over  the  objection  of  counsel  for  de- 
fendant, who  admitted  that  said  judgment  had  been 
affirmed  by  this  court,  and  paid  by  the  company,  to- 
g-ether with  interest  and  costs,  amounting*  in  all  to 
$7,334  ;  but,  notwithstanding*  said  admission,  the  court 
permitted  the  syllabus  and  opinion  to  be  read  in  evi- 
dence. A  demurrer  to  the  plaintiff's  evidence  being- 
overruled,  the  defendant  offered  testimony  tending  to 
impeach  the  validity  of  said  stipulation,  but  this  was 
excluded.  Other  evidence  was  admitted,  relating  to 
the  injury  to  Mrs.  Pavey,  and  the  extent  thereof,  but 
the  court  excluded  the  amended  petition  of  Rilla  C. 
Pavey,  which  was  offered  for  the  purpose  of  showing 
that  she  had  sued  for  damages  which  were  also  covered 
by  the  plaintiff's  petition.  The  defendant  requested 
certain  instructions  directed  to  the  point  that  under  the 
petition  and  the  evidence  the  plaintiff  was  not  entitled 
to  recover  for  the  loss  of  his  wife's  services,  but  these 
were  refused.  The  jury  returned  a  general  verdict  in 
favor  of  the  plaintiff  for  $4,000,  and  the  answers  to 
particular  questions  of  fact  show  that  this  was  made 
up  of  the  following  items,  to  wit :  Loss  of  services  of 
the  wife,  $3,640  ;  medical  attention,  $250  ;  nursing  and 
care,  $60;  and  medicines,  $50.  The  motions  of  the 
defendant  for  judgment  in  its  favor  and  for  new  trial 
being  overruled,  judgment  was  entered  upon  the  ver- 
dict for  the  amount  thereof  and  costs,  and  the  railway 
company  now  seeks  a  reversal  of  said  judgment. 

A.  A.  Hurd,  O.  J.   Woody  and    W.    Littlefieldy  for 
plaintiff  in  error. 
J.  G.  Waters  and  A .  H.  Case,  for  defendant  in  error. 

Martin,  C.  J.  (after  stating  the  facts).  1.  The 
question  most  argued  in  this  case  respects  the  validity 
of  the  stipulation,  and  the  authority  of  Mr.  Barker  to 

enter  into  it.  A  litigant  corporation  must 
stipnutioR  of  necessarily  be  represented  in  court  by  some 
Aroidttnee.  officcr,  agent,  attorney,  or  solicitor,  and  it 

is  conceded  that  Mr.  Hurd,  the  general  so- 
licitor of  the  company  for  Kansas,  might  have  bound 
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his  client  by  a  like  stipulation.  So  far  as  it  appeared 
from  the  record,  Mr.  Barker  was  equal  in  authority 
with  Mr.  Hurd.  He  was  an  attorney  of  record,  and 
perhaps  the  only  one  representing*  the  company  present 
at  the  time  the  ag-reement  for  continuance  was  made. 
The  court  had  a  right  to  presume  that  he  had  authority, 
either  express  or  implied,  to  stipulate  in  open  court  for 
a  continuance  upon  certain  conditions,  and  his  act  re- 
mained unchallenged  in  court  about  two  years  and  a 
half,  and  until  after  the  decision  of  this  court  in  Mrs. 
Pavey's  case.  It  was  then  shown,  however,  that  the 
general  solicitor  did  not  approve  the  stipulation,  and 
Mr.  Waters,  one  of  the  attorneys  for  the  plaintiff,  was 
so  notified;  but  as  the  representatives  of  the  company 
knew  that  this  stipulation  was  of  record,  and  was  being 
acted  upon  by  the  continuance  of  the  case  in  the  mean- 
time, it  was  incumbent  upon  them  to  signify  to  the 
court  that  it  was  unauthorized,  and  that  the  company 
would  not  be  bound  by  it.  There  is  no  claim  that  Mr. 
Barker  was  expressly  directed  by  the  companj^  or  its 
general  solicitor  to  make  this  stipulation,  and,  if  he  had 
no  implied  authority  as  an  attorney  to  do  so,  then  it 
should  be  disregarded,  unless  the  company  ought  to  be 
held  to  it  by  reason  of  the  acceptance  of  the  benefit 
thereof,  and  the  long  delay  in  moving  for  its  vacation. 
The  authorities  are  not  harmonious  as  to  the  extent  of 
the  implied  authority  of  an  attorney  in  the  management 
of  the  litigation  of  his  client.  In  Marbourg  v.  Smith, 
11  Kan.  554,  562,  where  it  was  claimed  that  counsel  for 
the  defendant  in  a  slander  suit  agreed  without  the 
consent  of  his  client  that  a  dismissal  of  that  case 
should  bar  an  action  for  the  malicious  prosecu- 
tion thereof,  it  was  held  that,  if  counsel  made 
such  an  agreement,  they  had  exceeded  their  au- 
thority. In  Herriman  v.  Shomon,  24  Kan.  387,  it  was 
decided  that  an  attorney  employed  to  collect  a  note  in 
the  absence  of  special  directions  is  authorized  to  receive 
money  only  in  payment  thereof.  In  Jones  v.  Inness, 
32  ICan.  177,  it  was  held  that  an  attorney  at  law  has  no 
power,   without  express  authority,  to  compromise  or 
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settle  his  client's  claim.  See,  also,  Rounsaville  v. 
Hazen,  33  Kan.  71,  and  Mayer  v.  Sparks  (Kan.  App.) 
45  Pac.  249.  These  cases,  however,  do  not  reach  the 
point  at  issue  here.  In  Howe  v.  Lawrence,  22  N.  J. 
Law,  99,  104,  106,  it  was  held  that  an  agreement  want- 
ing" in  mutuality,  and  ty  which,  without  the  consent  of 
his  client,  an  attorney  has  waived  his  client's  sub- 
stantial legal  rights,  will  not  be  enforced ;  and  this 
case  has  been  cited  as  authority  for  the  position  that  an 
attorney  cannot  waive  any  substantial  legal  right  of  his 
client,  but  the  case  does  not  warrant  any  such  assump- 
tion, the  main  ground  of  the  decision  being  that  the 
stipulation  was  altogether  one-sided  and  entirely  want- 
ing in  mutuality  ;  the  court  saying-,  "Either  the  agree- 
ment must  have  been  entered  into  by  the  counsel  of  the 
defendant  under  some  misapprehension  of  its  character, 
in  which  event  it  is  not  his  agreement,  or  it  must  have 
been  founded  upon  some  corrupt  consideration,  in  which 
event  it  is  utterly  void."  It  was  an  agreement  (to  use 
the  words  of  Chief  Justice  Marshall,  in  Holker  v. 
Parker,  7  Cranch,  436,  452)  **so  unreasonable  in  itself 
as  to  be  exclaimed  against  by  all,  and  to  create  an  im- 
pression that  the  judgment  of  the  attorney  has  been  im- 
posed on,  or  not  fairly  exercised,^  in  the  case."  An 
agreement  of  such  a  character  should,  of  course,  be  set 
aside  by  the  court  in  the  interest  of  justice.  The  agree- 
ment made  by  Mr.  Barker  does  not  belong  in  this  class. 
It  does  not  impress  us  as  unreasonable  or  unusual.  A 
case  had  been  tried  in  the  district  court  of  Franklin 
county  involving  the  negligence  of  the  railway  company 
and  the  contributory  negligence  of  Mrs.  Pavey  in  rela- 
tion to  the  casualty  whereby  she  received  the  personal 
injuries,  the  subject  of  that  action  and  of  this.  John  A. 
Pavey  was  present  with  his  wife  at  the  time  she  was 
hurt.  His  contributory  negligence  perhaps  would  not 
defeat  her  right  of  action,  while  it  might  have  that  ef- 
fect as  to  his  own  ;  but,  undoubtedly,  on  the  trial,  the 
attorney  representing  the  railway  company  might  have 
waived  the  defense  of  contributory  negligence,  even 
though  raised  by  the  pleadings.     The  stipulation  was 
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mutually  advantageous.  It  saved  each  party  the  troub- 
le and  expense  of  taking  the  testimony  as  to  the  casual- 
ty without  the  risk  of  its  loss  by  the  death,  removal,  or 
absence  of  the  witnesses.  A  final  judgment  in  favor  of 
the  defendant  in  Mrs.  Pavey's  case  would  have  ended 
this  one,  while  an  affirmance  of  the  judgment  already 
obtained  was  to  be  conclusive  in  this  on  the  question  of 
negligence,  leaving  for  trial  only  the  amount  of  the  re- 
covery. We  regard  the  stipulation  in  the  light  of  a 
waiver  of  proof  on  the  question  of  negligence  upon  a 
certain  condition  not  unreasonable  in  itself.  Such 
waivers  by  attorneys  are  common,  either  before  or  dur- 
ing the  trial,  without  the  express  authority  of  the  client, 
and  they  should  usually  be  upheld  unless  in  case  of 
fraud,  imposition,  collusion,  or  mistake,  when  the  court 
has  ample  authority  to  set  them  aside  ;  but  there  is  no 
suggestion  of  any  of  these  in  this  case.  This  conclu- 
sion, in  our  opinion,  finds  support  in  the  following  au- 
thorities :  Halliday  v.  Stuart,  151  U.  S.  229,  235  ;  Cox 
V.  Railroad  Co.,  63  N.  Y.  414,  418;  Saleski  v.  Boyd, 
32  Ark.  74,  83;  Rogers  v.  Greenwood,  14  Minn.- 333 
(Gil.  256) ;  Eidam  v.  Finnegan,  48  Minn.  53  ;  Foster 
V.  Wiley,  27  Mich.  244,  248,  249 ;  Cheever  v.  Mirrick, 
2  N.  H.  376,  379  ;  Moulton  v.  Bowker,  115  Mass.  36, 
40 ;  2  Whart.  Ev.  §  1184. 

2.  The  court  erred  in  admitting  in  evidence  the  sylla- 
bus and  the  opinion  of  this  court  in  the  Rilla  C.  Pavey 
case.  Under  the  stipulation  it  was  competent  to  prove 
that  the  judgment  in  that  case  had  been  af- 
firmed, and  this  might  have  been  done  by  iJjJl-SiJr.*^* 
the  introduction  in  evidence  of  a  certified 
copy  of  the  judgment  of  affirmance,  but  neither  the 
syllabus  nor  the  opinion  forms  part  of  the  judgment  in 
a  civil  case.  In  State  v.  Wait,  44  Kan.  310,  and  in 
Railroad  Co.  v.  Dwelle,  44  Kan.  394,  408,  it  was  held 
error  to  allow  counsel  to  read  to  the  jury  the  opinion  of 
this  court  in  another  case;  and  it  could  not  be  less  prej- 
udicial to  introduce  the  same  in  evidence  for  this  would 
authorize  any  proper  comment  upon  it  in  argument. 
We  have  had  some  doubt  whether  the  error  was  suffi- 
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ciently  material  and  prejudicial  to  require  a  reversal  of 
the  judg-ment,  but  have  resolved  it  in  the  affirmative. 
In  order  to  establish  liability  in  this  case,  it  was  only 
necessary  to  prove  that  the  judgment  in  Mrs.  Pavey's 
case  had  been  affirmed;  but  to  disclose  the  extent  of 
Mrs.  Pavey's  disability,  and  the  plaintiff's  loss  resulting^ 
therefrom,  evidence  was  necessary,  and  even  the  record 
in  another  case  between  other  parties  would  be  incom- 
petent. Some  of  the  comments  of  the  court,  however 
appropriate  in  that  case,  were  not  applicable  in  this; 
and,  as  the  verdict  WcLs,  to  say  the  least,  very  liberal 
for  the  loss  of  services,  it  may  have  been  influenced  to 
some  extent  by  this  incompetent  evidence.  Besides, 
counsel  for  defendant  admitted  in  open  court  that  the 
judgment  in  favor  of  Mrs.  Pavey  had  been  affirmed, 
and  this  was  all  the  legitimate  matter  furnishing  an  ex- 
cuse for  the  reading  of  the  syllabus  and  the  opinion. 
Perhaps  the  admission  may  be  good  upon  a  subsequent 
trial  (Railway  Co.  v.  Shoup,  28  Kan.  394);  but,  at  all 
events,  it  was  sufficient  to  obviate  the  necessity  for  the 
introduction  of  any  further  evidence  in  relation  to  Mrs. 
Pavey's  case. 

3.  The  court  was  right  in  excluding  the  amended 
petition  in  Mrs.  Pavey's  case  even  upon  the  assumption 

that  she  may  have  sought  damages  therein 
iew?.^**'*  "'*■    which  were  also  claimed  by  the  plaintiff  in 

his  petition.  We  must  presume  that  she  re- 
covered in  that  action  only  the  damages  to  which  she 
was  entitled,  whatever  her  claim  may  have  been;  but, 
if  her  judgment  had  been  for  more,  this  would  be  no 
sufficient  reason  for  depriving  the  plaintiff  of  damages 
which  he  had  sustained.  There  was  no  relation  be- 
tween the  two  cases  as  to  the  amount  of  damages  which 
the  respective  plaintiffs  were  entitled  to  recover. 

4.  The  instructions  directed  to  the  point  that  under 
the  petition  and  the  evidence,  the  plaintiff  was  not  en- 
titled to  recover  for  the  loss  of  his  wife's 

Rrriwl!"''*"  *'   services  were  promptly  refused.        There 

was  no  intimation  either  by  pleading  or 
proof,  that  Mrs.  Pavey  pursued  any  vocation  on  her 
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own  account  after  her  marriag-e,  and  it  sufficiently  ap- 
peared from  both  that  she  was  engagfed  only  in  house- 
hold work  for  her  husband  and  family.  The  cases  of 
City  of  Wyandotte  v.  Agan,  37  Kan.  528,  530,  and  Rail- 
road Co,  V.  Dickey,  1  Kan.  App.  770,  are  not  incon- 
sistent with  a  recovery  in  this  case.  The  court  care- 
fully and  correctly  instructed  the  jury  touching-  the 
kinds  of  damag-es  recoverable  by  the  plaintiff,  and  the 
findings  show  that  the  jury  fully  comprehended  the  in- 
structions, and  were  governed  thereby. 

For  the  error  in  admitting  in  evidence  the  syllabus 
and  the  opinion  in  Mrs.  Pavey's  case  the,  judg-ment 
must  be  reversed,  and  the  case  remanded  for  a  new 
trial.     All  the  justices  concurring. 


CONSOLflDATED  TrACTION  Co. 

V. 

Chenowith. 

(Court  o/  Chancery  of  New  Jersey  ^  Nov.  i6y  /Sq6») 

Instructions — Failure  to  Give  Signals — Negligence. — Where  the 
trial  judge  charg-ed  that  it  was  the  duty  of  the  manag-ers  of  a  car 
operated  by  electric  motors,  at  a  high  rate  of  speed,  to  give  audible 
signals  of  the  approach  of  the  car,  the  nonperformance  of  which 
duty  was  evidence  of  negligence,  which,  if  the  proximate  cause  of 
the  injury  complained  of,  was  actionable,  held,  that  the  charge  was 
free  from  error. 

Conclusions  of  Fact — Power  of  Court  to  Direct  Verdict. — Where, 
from  the  proofs  at  a  trial,  two  conclusions  of  fact  can  reasonably  be 
reached,  one  of  which  will  justify  the  plaintiff's  recovery,  the  trial 
court  cannot  direct  a  verdict  for  the  defendant. 

Instructions  of  Trial  Court. — The  trial  court  is  not  obliged,  though 
specially  requested  to  do  so,  to  apply  a  legal  principle,  which  it 
clearly  states  to  the  jury,  to  conditions  of  fact  postulated  by  the  de- 
fendant's counsel ;  particularly,  where  such  conditions  do  not  in- 
clude all  the  circumstances  which  should  influence  the  conclusion  of 
the  jury. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court.     Affirmed. 
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Sherrerd  Depue^  for  plaintiff  in  error. 
Howard  W.  Hayes^  for  defendant  in  error. 

McGlLLr,  Ch.  Error  is  assigned,  in  the  first  place, 
upon  the  refusal  of  the  trial  court  to  nonsuit  the  plaint- 
iff below.  The  proofs  exhibited  that  the  plaintiff  was 
the  driver  of  a  hook  and  ladder  truck,  belonging-  to  the 
Newark  Fire  Department,  which  was  drawn  by  two 
«.   •«  *^  horses  ;  that  the  distance  from  the  front  end 

of  the  pole,  to  which  the  horses  were  har- 
nessed, to  the  rear  end  of  the  ladders,  extending  back 
of  the  truck,  was  48  feet,  and  the  weight  of  the  truck, 
with  its  load,  was  about  7,000  pounds  ;  that  the  driver's 
seat  upon  the  truck  was  directly  over  the  whiffletree, 
about  10  feet  from  the  end  of  the  pole  ;  that  under  him 
was  an  alarm  gong  which  habitually  was  rung  by  him 
while  the  truck  was  in  motion ;  that  the  truck  was 
steered  in  front  by  the  horses  guided  by  the  driver, 
and  in  the  rear  by  a  tillerman,  who  was  seated  back  of 
the  rear  axle  of  the  truck,  at  a  wheel  which  was  used 
by  him  to  guide  the  back  truck  wheels  ;  that  the  truck 
house  was  upon  the  westerly  side  of  Plane  street,  150 
feet  south  of  the  intersection  of  Plane  street  with  Or- 
ange street ;  that  Plane  street  runs  north  and  south, 
and  Orange  street  runs  east  and  west ;  that,  about  150 
feet  west  of  Plane  street.  Orange  street  curves  to  the 
south,  so  that,  from  the  southerly  side  of  its  intersec- 
tion with  Plane  street,  a  person  must  advance  into  Or- 
ange street  to  see  westerly  beyond  the  commencement 
of  the  curve ;  that  the  roadway  in  Plane  street  is  30 
feet  wide,  and  the  roadway  in  Orange  street  is  39  feet 
wide  ;  that  the  sidewalk  in  Orange  street  is  about  13 
feet  wide  ;  that  in  the  Orange  street  roadway  two  rail- 
way tracks  of  the  defendant  company  are  constructed, 
upon  which  the  company  operates  cars  by  electric  mo- 
tors ;  that  Orange  street,  where  it  crosses  Plane  street, 
is  upon  a  grade  which  rises  to  the  west,  and  descends 
to  the  east ;  that  on  the  morning  of  the  18th  of  Novem- 
ber, 1894,  at  about  8  o'clock,  an  alarm  of  fire  was  given, 
and  the  truck  in  question  was  driven  by  the  plaintiff 
below,  from  its  house,  into  Plane  street,  and  thence 
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northerly  to  Orange  street,  it  being*  the  driver's  inten- 
tion to  turn  westerly,  and  go  up  the  last-named  street ; 
that  the  horses  were  driven  slowly  out  of  the  truck 
house,  and  until  the  truck  was  straightened  in  Plane 
street,  and  then  they  were  put  to  a  trot  to  Orange 
street,  slowing  up,  however,  before  they  reached  Or- 
ange street,  to  enable  two  firemen  to  get  on  the  truck 
as  it  moved,  between  the  front  and  back  wheels  ;  that 
the  truck  gong  was  repeatedly  rung  as  the  vehicle  ap- 
proached Orange  street ;  that  on  the  southwest  corner 
of  Orange  and  Plane  streets,  around  which  it  was  pro- 
posed to  turn  the  truck,  there  was  erected  a  three  or 
four  story  brick  building ;  that  this  building  so  ob- 
structed the  view  up  Orange  street  from  Plane  street 
that  the  driver  of  a  vehicle  in  the  latter  street  could  not 
see  the  approach  of  an  electric  car  from  the  west  until 
he  should  nearly  reach  the  cross  walks  at  the  intersec- 
tion of  the  streets  ;  that  the  plaintiff  below,  just  after 
he  crossed  the  cross  walk,  and  when  his  horses  were 
about  upon  the  east-bound  railway  track,  saw  one  of  the 
defendant's  cars  approaching  Plane  street  from  the 
west,  at  a  high  rate  of  speed,  estimated  at  12  or  15  miles 
an  hour,  about  128  feet  from  him  ;  that,  as  the  momen- 
tum of  his  heavy  truck  was  too  great  to  enable  him  to 
stop  before  getting  on  the  track,  he  immediately  urged 
his  horses  to  a  higher  speed,  and  pulled  them  to  the 
right,  to  give  the  tillerman  more  room  to  swing  the 
back  part  of  the  truck  out  of  the  way  of  the  car,  but, 
before  the  truck  had  cleared  the  track,  it  was  struck  by 
the  electric  car,  and  overturned,  and  the  plaintiff  was 
thrown  from  his  seat,  and  severely  and  permanently  in- 
jured ;  that  the  electric  car  was  32  feet  in  length,  rested 
upon  two  trucks,  each  having  four  wheels,  and  was  very 
heavy  ;  that  it  was  running  rapidly,  as  stated,  upon  a 
descending  grade  ;  that  it  was  equipped  with  double 
motors  and  brakes  and  alarm  gongs,  and  its  motive  ma- 
chinery could  be  reversed,  in  case  of  necessity,  so  that, 
when  running  upon  a  level  and  at  a  reasonable  rate  of 
speed,  it  could  be  stopped  within  its  own  length  ;  and 
that  its  gong  was  not  rung  to  indicate  its  approach  to- 
wards Plane  street. 
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The  motion  for  nonsuit  was  based  upon  the  insistence 
that  the  plaintiff  below  was  guilty  of  contributory  neg*- 
lig-ence.  The  argument  in  its  favor  is  that  the  plaintiff 
knew  the  locality,  the  width  of  the  streets,  the  exist- 
ence of  the  electric  railway,  and  the  frequency  of  its 
cars,  the  location  of  the  building*  upon  the  corner  of 
Plane  and  Orang-e  streets,  and  its  obstruction  of  a  view 
of  the  defendant's  tracks  to  the  west,  and,  bv  that 
knowledg^e,  was  charg'eable  with  the  realization  that 
the  intersection  was  a  place  pf  danger,  the  approach  to 
which  called  for  great  care  and  caution  upon  his  part, 
but  that,  notwithstanding  this  realization,  he  drove 
past  the  corner  so  fast  that  he  could  not  check  the  mo- 
mentum given  to  the  truck  until  that  vehicle  was  upon 
the  defendant's  track.  It  is  insisted,  as  I  understand 
the  argument,  that  he  should  have  so  controlled  the 
speed  of  his  horses  that  he  could  have  crawled  forward 
to  the  defendant's  track,  and  have  been  able  at  any  mo- 
ment that  he  should  discern  one  of  its  cars  rounding  the 
curve  in  Orange  street  to  stop  the  truck,  and  wait  for 
the  car  to  check  its  speed,  and  either  stop  or  pass  him. 
The  trial  court  thought  it  was  a  question  for  the  jury 
whether,  under  all  the  circumstances  presented,  the 
driver  of  the  truck  used  ordinary  care  and  prudence  in 
giving  notice  by  the  clang  of  his  gong,  and  then  moving 
as  he  did  upon  the  defendant's  tracks.  The  evidence 
admits  the  finding  of  these  facts:  That  the  plaintiff 
looked  for  a  car  when  he  reached  Orange  street, — ^that 
is,  at  the  building  line;  that  the  distance  from  that  line 
to  the  east-bound  railway  track  is  about  25  feet;  that 
the  curve  in  Orange  street  commences  about  150  feet 
west  of  Plane  street;  and  that  the  plaintiff  did  not  see 
the  car  until  his  horses'  heads  were  about  at  the  east- 
bound  car  track,  and  then  the  car  was  128  feet  distant. 
When  he  saw  the  car,  being  10  feet  back  of  the  horses' 
heads,  he  had  gone  some  15  feet  beyond  the  building 
line  of  Orange  street.  Taking  his  rate  of  speed  at  five 
miles  an  hour,  he  would  run  about  7  feet  each  second, 
and  reach  the  place  from  which  he  first  saw  the  car  two 
seconds  after  he  left  the  building  line.  In  the  same  two 
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seconds,  the  car,  running"  15  miles  an  hour,  or  22  feet  a 
second,  must  have  gone  44  feet;  that  is,  from  a  point 
172  feet  west  of  Plane  street,  or  some  distance  around 
the  curve,  where  in  all  probability  it  could  not  have 
been  seen  from  the  building-  line.  When  the  driver  had 
reached  the  track,  he  had  g-one  too  far  to  stop,  but  it  does 
not  appear  that  he  could  not  have  stopped  if  he  had  seen 
the  car  when  he  was  at  the  building-  line.  Was  it  neg*- 
ligence  for  him  when  he  reached  Orang-e  street,  and 
did  not  see  a  car,  to  g^o  on  ?  Had  he  not  a  rig-ht,  in  the 
exercise  of  reasonable  prudence  and  judgment,  to 
assume  that  if  a  car  should  round  the  curve,  and  ap- 
proach him,  it  would  be  so  in  control  of  its  motor  man 
that  it  could  be  suflSciently  checked  within  125  or  150 
feet,  for  which  distance  the  motorman  could  see  him 
coming-  upon  the  street,  to  afford  him  the  seven  seconds 
or  less  he  would  need  to  cross  the  track  ?  It  is  deemed 
that  the  determination  of  these  questions  was  involved 
in  a  decision  of  the  question  whether  the  defendant  was 
guilty  of  contributory  negligence,  and  that  the  deter- 
mination of  them  was  matter  properly  left  to  the  con- 
sideration of  the  jur}^  and,  therefore,  that  the  nonsuit 
was  rightly  refused. 

In  the  next  place,  it  is  assigned  as  error  that  the  trial 
judge  charged  the  jury  '*that  it  was  the  duty  of  the  de- 
fendant to  give  audible  signals  of  the  ap- 
proach of  its  cars,  and  that  nonperformance  jSSJfu'JiTe 
of  this  duty  was  evidence  of  negligence  on  JlJSSi**  ''*^"' 
the  part  of  the  defendant,  and  that,  if  the 
evidence  satisfied  the  jury  that  a  failure  to  give  signals 
was  the  proximate  cause  of  the  injury  complained  of, 
that  was  actionable  negligence."  The  statute  law 
does  not  impose  upon  those  who  operate  street  cars  by 
electric  motors  or  other  equal  power  the  duty  of  giving 
audible  signals  of  the  approach  of  their  cars,  and  hence 
it  has  been  the  rule  with  the  courts  to  leave  it  with  the 
jury  to  determine  whether,  under  the  circumstances  of 
a  given  case,  the  use  of  such  signals  is  necessary  to  the 
exercise  of  that  due  care  and  caution  which  the  common 
law  requires.     The  courts  have  been  slow  to  realize 


604  STREET  RAII^WAYS — NEGLIGENCE. 

Consol.  Traction  Co.  v.  Chenowith. 

that  the  use  of  greater  motive  power  than  horses  in 
street  car  propulsion  inevitably  leads  to  increased  speed 
in  the  running  of  such  cars,  and  a  corresponding  addi- 
tion to  the  risk  and  hazard  of  accident  to  those  who 
have  equal  rights  with  those  cars  in  the  highways;  and 
also  to  realize  the  demand ,  which  such  changed  conditions 
make,  for  the  recognition  of  some  of  the  plain,  self- 
asserting  requisites  of  care,  commensurate  with  the 
danger  to  be  avoided,  as  legal  duty  on  the  part  of  those 
who  manage  such  cars.  It  has  long  been  a  dictate  of 
common  prudence  to  equip  the  engines  and  other  mov- 
able apparatus  of  fire  departments,  and,  as  well,  the 
ambulances  of  hospitals,  which  customarily  move 
quickly  through  the  streets,  with  gongs  and  bells  to 
warn  of  their  approach;  and  the  managers  of  cars  pro- 
pelled by  the  new  and  greater  motive  power  spoken  of 
have  almost  universally,  by  providing  such  equipment, 
acknowledged,  at  least,  the  utility  of  similar  appliances 
on  their  cars,  as  fitting  safeguards  against  accident. 
The  swift  and  almost  noiseless  movement  of  those  cars, 
without  the  preceding  clatter  of  horses'  hoofs,  empha- 
sizes the  practical  wisdom  and  humanity  of  the  pro- 
vision thus  made.  We  deem  that,  in  the  operation  of 
such  cars,  the  use  of  audible  warning  signals  of  their 
approach  is  so  plain  and  constant  a  requisite  of  care  and 

?rudence  that  we  should  hold  it  also  to  be  a  legal  duty, 
^he  use  of  dangerous  greater  motive  power  than  has 
been  customary  and  is  safe  in  highways,  apt  to  be 
crowded  thoroughfares,  is  the  creation  of  extra  danger, 
which  exacts  as  a  duty  from  its  creators  the  use  of  the 
«xtra  precaution  of  audible  signals.  The  principle  in- 
voked is  not  new.  Railroad  Co.  z\  Matthews,  36  N.  J. 
Law  531.  Cogent  reason  for  the  recognition  of  this  duty 
appears  to  be  well  illustrated  by  the  case  made  by  the 
testimony  offered  by  the  plaintiff  in  this  cause:  That 
the  defendant's  car  was  rounding  a  curve  150  feet  from 
an  intersecting  street,  upon  a  descending  grade,  at  the 
rate  of  15  miles  per  hour,  so  that  it  came  into  vision 
from  the  curve,  and  reached  and  passed  the  intersection 
in  less  than  seven  seconds.     A  discharge  of  the  duty 
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Will  not  involve  a  constant  clang*  of  the  gongs  of  such 
cars,  but  the  judicious  use  of  them  as  intersecting 
highways  are  approached,  and  when  persons  are  upon 
the  car  tracks,  or  are  apparently  about  to  go  upon 
them.  The  question  whether  the  omission  of  such  a 
signal  in  the  instance  considered  was  the  proximate 
cause  of  the  accident  was  a  question  for  the  jury,  which 
the  judge  properly  left  to  it.  We  do  not  deem  that  in 
this  respect  there  was  error  in  the  judge's  charge. 

Error  is  further  assigned  upon  the  refusal  of  the 
court  to  direct  the  jury  to  find  for  the  defendant.  It 
is  deemed  that  he  properly  so  refused.  From  the 
proofs,  two  conclusions  as  to  the  facts  could 
reasonably  be  reached — one  favorable  to  the  JlewJ"r*tr 
plaintiff's  recovery  and  the  other  unfavor-  Jtriiiet!  "*"*' 
able  to  it — which  conclusions  related  both 
to  the  question  as  to  the  defendant's  negligence,  and 
the  question  as  to  contributory  negligence  upon  the 
part  of  the  plaintiff.  In  such  a  situation,  the  case  be- 
longed to  the  jury.  Bahr  v.  Lombard,  53  N.  J.  Law 
233. 

In  the  next  place,  the  defendant  assigns  as  error  the 
failure  of  the  trial  judge  to  specifically  charge  the  jury 
(1)  that,  if  permanent  obstacles  intervened  to  prevent 
observation,  reasonable  prudence  required  the  driver  of 
the  fire  truck  to  have  so  regulated  the  speed  of  his 
horses  as  to  have  been  in  position  to  stop 
before  going  on  the  car  track,  if  it  was  not  TrfS^w"*'^ 
safe  to  go  on  ;  and  (2)  that,  in  like  case, 
similar  prudence  should  require  delay  in  going  on  the 
track  until  the  driver  could  assure  himself  of  safety  ; 
and  (3)  that  reasonable  prudence  required  that  the 
judgment  to  have  been  formed  by  the  driver  should 
have  been  formed  while  it  was  possible  for  him  to  have 
acted  prudently  in  view  of  the  then  conditions,  not 
after  he  got  himself  into  a  position  where  the  peril  was 
already  incurred.  The  trial  judge  charged  the  jury 
that  '*the  plaintiff  was  bound  to  exercise,  under  the 
given  circumstances,  that  degree  of  care  that  an  ordi- 
narily prudent  man,  under  like  circumstances,  would 
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feel  called  upon  to  exercise.'*  Then,  after  referring- 
to  the  plaintiff's  knowledge  of  the  locality  of  the  acci- 
dent, and  of  the  character  of  the  vehicle  he  drove,  he 
added  :  '*  Now,  it  was  under  these  circumstances  that 
the  plaintiff  attempted  to  cross  the  track  of  the  defend- 
ant corporation.  The  measure  of  the  duty  of  the  plaint- 
iff in  crossing  a  public  highway,  traversed  by  surface 
cars  propelled  by  electricity,  was  to  use  such  care  for 
his  safety  as  a  reasonably  prudent  man  would  use 
under  the  circumstances."  The  correctness  of  this 
exposition  of  the  law  is  not  disputed.  The  objection 
is  that  the  judge  did  not  charge  what,  in  point  of  fact, 
a  reasonably  prudent  man  should  have  done  under  sug- 
g-ested  circumstances  ;  that  is,  did  not  apply  the  rule 
as  to  reasonable  prudence  to  conditions  postulated  by 
the  defendant's  counsel.  He  was  not  asked  to  declare 
a  legal  principle,  but  to  make  application  of  the  princi- 
ple already  declared,  upon  an  assumption  which  the 
proofs  show  suggested  part  only  of  the  circumstances 
which  should  have  entered  into  and  influenced  the 
jury's  conclusion.  We  agree  with  the  supreme  court 
that  these  requests  treated  of  matter  within  the  func- 
tion which  strictly  belonged  to  the  jury,  and  that  it 
was  discretionary  with  the  judge  whether  he  would 
comply  with  them,  and  not  error  for  him  to  refuse  to 
comply. 

At  the  end  of  its  opinion,  the  supreme  court  animad- 
verted upon  the  form  of  the  exception  under  which  re- 
view of  the  court's  failure  to  charge  was  sought.  The 
defendant's  request  to  charge  involved  six  distinct 
propositions,  stated  in  six  paragraphs,  each  of  which 
was  numbered.  The  exception  was  '*to  the  refusal 
of  the  court  to  charge  specifically  as  requested."  The 
criticism  of  the  supreme  court  was  that  the  exception 
treated  the  six  propositions  as  a  single  request,  every 
part  of  which  should  be  well  founded,  or  the  whole 
should  fail.  While  we  do  not  commend  the  form  of 
the  exception,  we  deem  that,  under  the  request,  it  was 
intended  to  present  to  the  court  for  its  charge  six  sepa- 
rate propositions,  and  that  the  exception  was  intended. 
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as  the  almost  universal  practice  in  our  trial  courts  has 
established,  and  as  the  word  ''specifically"  implies,  to 
challeng'e  the  failure  to  charge  each  of  the  six  proposi- 
tions. In  other  words,  being  taken  in  the  hurry  of  the 
conclusion  of  the  trial,  it  was  meant  to  answer  the  pur- 
pose of  several  distinct  exceptions.  The  intention  of 
the  exception  being  clear,  we  think  that  the  plaintiflF  in 
error  should  have  the  review  the  exception  was  designed 
to  secure  for  it.     The  judgment  will  be  affirmed*. 


Alabama  Midland  Ry.  Co. 

V. 

Gassett. 

{Supreme  Court  of  Georgia,  Nov.  jo,  1896,) 

Killing  of  Stock — Negligence. — The  plaintiff's  evidence  showing 
that  his  cattle,  for  the  killing  of  which  the  action  was  brought,  were 
killed  by  the  defendant's  train,  a  prima  facie  case  was  made  in  his 
favor;  and  the  legal  presumption  of  negligence  against  the  company 
was  not  overcome  by  evidence,  in  its  behalf,  showing  that  the  kill- 
ing took  place  "at  or  near"  a  named  crossing,  when  the  train  was 
running  at  such  a  rate  of  speed  that  it  could  not  be  stopped  upon 
the  crossing  in  question.  Such  evidence  was  sufficient  to  warrant 
the  inference  that  the  killing  occurred  upon  a  '^crossing";  and,  this 
being  so,  it  was  incumbent  on  the  company,  in  order  to  show  that  it 
exercised  the  degree  of  diligence  required  of  it  by  law,  to  prove  af- 
firmatively that  the  crossing  was  one  to  which  the  provisions  of  sec- 
tion 708  of  the  Code  did  not  apply. 

(Syllabus  by  the  Court.) 

Error  from  Decatur  county  superior  court.  Affirmed. 

The  following-  is  the  oflBcial  report : 

On  the  trial  there  was  evidence  for  plaintiff  that  the 
cows  were  killed  by  defendant  on  the  nig"ht  of  Septem- 
ber 8,  1895,  and  were  worth  $20.  For  defendant,  the 
engineer  of  the  passeng-er  train  by  which  the  cows  were 
killed  testified :  He  remembered  when  he  killed  the 
cows.  It  was  at  or  near  Valentine's  crossing*  a  little 
after  12  o'clock  of  the  night  of  September  8, 1895.    He 
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saw  them  first  from  75  to  90  feet  ahead  of  his  engine* 
The  train  was  running  50  miles  an  hour,  the  track  was. 
perfectly  straight,  and  he  used  every  effort  in  his  power, 
and  had  access  to  every  power  known  used  to  stop  a 
train,  and  used  such  power,  and  it  was  a  physical  im^ 
possibility  to  stop  the  train  before  the  cows  were  struck 
and  killed.  He  was  on  the  lookout,  and,  had  the  cows 
got  on  the  track  a  greater  distance  than  90  feet,  he 
could  have  seen  them.  The  night  was  clear,  and  he 
had  a  good  headlight  on  his  engine.  He  blew  the  dan- 
ger whistle.  The  fireman  testified  that,  when  the  cows 
were  struck,  he  was  engaged  in  firing  the  engine,  and 
did  not  see  them  struck,  but  heard  the  signal  blow. 

Donalson  dc  Hawes^  for  plaintiff  in  error. 

Per  Curiam.     Judgment  aflSrmed. 


Croll 

V. 

Atchison,  T.  &  S.  P.  R.  Co. 

{Supreme  Court  of  Kansas,  Dec.  5, 1896 J) 

Injuries  to  Employee — Negligence. — An  employee  engag-ed  in  ditch^ 
ing  the  track  of  a  railroad,  who  was  at  work  about  10  feet  from  the 
track,  was  struck  on  the  head  by  a  chunk  of  coal,  which  feU  from 
the  tender  of  a  passing  engine,  and  severely  injured.  He  alleged 
that  it  was  the  result  of  the  negligence  of  the  company,  and  in  an 
action  recovered  damages.  Held,  that  the  testimony  tends  to  show 
that  the  tender  was  overloaded,  and  that  the  injury  was  due  to  th& 
negligence  of  the  railroad  company. 

(Syllabus  by  the  court.) 

Error  from  court  of  appeals.  Southern  department^ 
Eastern  division.     Reversed. 

Robert  C.  Heizer^  for  plaintiff  in  error. 
A.  A.  Hurd^  W.  Littlefield  and  O,  J.  Wood,  for  de- 
fendant in  error. 
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Johnston,  J.  On  April  5, 1890,  Henry  J.  Croll,  an 
employee  of  the  Atchison,  Topeka  &  Sante  Pe  Railroad 
Company,  was  engaged  in  ditching  along  the  railroad, 
and  about  10  or  12  feet  distant  from  the  track.  The 
track  was  well  ballasted,  and  generally  in  good  condi- 
tion, but  on  account  of  recent  rains,  and  the  frost  com- 
ing out  of  the  ground,  it  had  become  somewhat  soft  and 
uneven.  While  a  passenger  train  was  passing  the 
place  where  Croll  was  at  work,  a  lump  of  coal,  weigh- 
ing 12  or  15  pounds,  rolled  from  the  top  of  the  tender 
to  the  ground,  and,  bounding  from  there,  struck  Croll 
on  the  head,  seriously  injuring  his  eye  arid  face.  He 
brought  this  action,  charging  that  the  company  was 
negligent  in  overloading  the  tender,  and  in  failing  to 
keep  its  track  in  proper  condition .  At  the  trial  there  was 
testimony  that  the  tender  was  very  heavily  loaded,  that 
in  the  centre  of  the  tender  the  coal  was  heaped  up  two 
or  three  feet  above  the  level  of  the  top,  and  one  witness 
states  that  it  was  piled  above  the  flange  which  is  on  the 
outer  edge  of  the  tender.  It  appears  not  to  be  unusual 
to  take  a  rounding  load  of  coal,  but  it  was  shown — ^and, 
indeed,  proof  was  hardly  necessary — ^that  it  was  not 
practicable  or  safe  to  heap  it  above  the  flange  or  edge  of 
the  tender.  A  demurrer  to  the  evidence  was  interposed 
and  overruled,  but  upon  review  the  court  of  appeals 
held  that  there  was  no  evidence  tending  to  prove  that 
the  coal  was  negligently  loaded,  and  ordered  a  reversal, 
with  instructions  to  sustain  the  demurrer  to  the  evi- 
dence. 3  Kan.  App.  — ,  45  Pac.  112.  We  are  unable 
to  concur  in  this  view.  There  is  little,  if  any,  testi- 
mony of  negligence  as  to  the  maintenance  of  the  track, 
but  we  think  there  was  evidence  tending  to  show  negli- 
gence in  overloading  the  tender,  and  at  least  sufficient 
to  take  the  case  to  the  jury.  It  may  be  proper  to  carry 
a  rounding  load  of  coal,  but,  certainly,  it  is  neither  nec- 
essary nor  safe  to  have  it  piled  upon  the  flange  or  above 
the  edge  of  the  tender.  It  was  contended  that  the  tes- 
timony did  not  show  that  the  coal  was  above  the  edge 
of  the  tender,  but  that  given  by  Mayer  will  hardly  bear 
that  interpretation :  '  'Question.  State  about  what  height 

S  (N.  s.)  A.  &  E.  R.  Gas.— 37 
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the  coal  was  piled  up  at  the  edge  of  the  tender,  if  at  all. 
Answer.  I  should  judge  between  two  and  three  feet. 
Q.  You  mean  in  the  centre?  A.  Yes,  sir.  Q.  About 
how  high  was  it  at  the  outer  edge  of  the  tender  where 
it  came  to  the  edge  of  the  flange?  A.  It  was  above  the 
edge  of  the  flange.  I  cannot  say  how  far.'*  On  this 
testimony  the  jury  found  that  the  coal  was  loaded 
over  the  flange  of  the  tender.  If  it  was  loaded 
on  the  flange  or  above  the  edge  of  the  tender, 
the  top  coal  would  not  have  sufl&cient  support,  and  a 
slight  jar  would  be  likely  to  loosen  and  dislodge  some 
of  it.  Some  of  the  witnesses  stated  that  the  tender 
was  loaded  in  the  usual  way,  but  there  is  testimony 
tending  to  show  that  it  was  an  unusual  load.  The  fire- 
man stated  that  it  was  usually  rounded  up  about  a  foot 
or  a  foot  and  a  half  in  the  middle  of  the  tender,  while 
the  testimony  in  this  case  shows  that  it  T^^as  heaped  up 
from  two  to  three  feet  high  above  the  tender.  In  this 
respect  it  differs  from  the  case  of  Schultz  v.  Railway 
Co.,  67  Wis.  616,  and,  therefore,  cannot  be  regarded 
as  a  mere  accident,  for  which  there  is  no  responsibility. 
In  considering  the  demurrer,  the  evidence  must  be 
viewed  in  the  light  most  favorable  to  the  plaintiff,  and 
all  reasonable  inferences  must  be  allowed  in  his  favor, 
and,  unless  all  the  testimony  offered  fails  to  establish 
his  case,  or  some  material  fact  in  issue,  the  demurrer 
should  be  overruled.  Beaver  v.  Railroad  Co.,  56  Kan. 
516;  Rogers  v,  Hodgson,  46  Kan.  276;  Railroad  Co.  v. 
Poster,  39  Kan.  329;  Railroad  Co.  v.  Cravens,  43  Kan. 
650.  Measuring  the  testimony  by  the  rule  in  these 
cases,  it  is  clear  that  the  case  should  have  gone  to  the 
j^ry. 

We  are  not  impressed  with  the  suggestion  that  CroU 
assumed  the  risks  and  dangers  incident  to  the  over- 
loaded tender.  It  is  true  that  he  knew  something  of 
the  condition  of  the  track  and  roadbed,  and  was  aware 
that  the  roughness  of  the  track  gave  the  engine  a  swing- 
ing motion,  but  there  is  nothing  to  &how  that  he  had 
reason  to  apprehend  that  the  coal  would  be  piled  above 
the  edge  of  the  tender,  nor  that  pieces  of  the  same 
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would  be  thrown  so  as  to  strike  him  when  he  was  10  or 
12  feet  away.  He  was  at  work  in  the  place  to  which 
he  was  assigned,  and  we  fail  to  see  that  he  had  any  rea- 
son to  apprehend  the  peril  to  which  he  was  subjected 
by  the  overloading-  of  the  tender.  He  had  never  seen 
any  coal  fall  off  the  tender  of  a  passing  train,  and,  while 
he  may  have  seen  pieces  of  coal  lying  along  the  track, 
there  is  nothing  to  show  whether  they  fell  from  the 
tender  of  a  passenger  engine  or  from  coal  cars.  In  the 
view  we  take  of  the  case,  the  matter  of  Croll's  own 
negligence  or  knowledge  is  entitled  to  but  little  consid- 
eration. It  would  seem  as  if  an  ordinarily  prudent 
man,  in  the  position  in  which  Croll  was,  would  not  have 
deemed  himself  in  any  danger  from  a  passing  train,  and 
probably  he  would  have  been  censured  by  the  foreman 
if  he  had  left  his  work,  and  gone  further  away  from  the 
track,  because  of  the  passing  train.  For  this  reason 
the  objection  to  the  first  special  finding,  which  relates 
to  Croll's  knowledge  ol  the  condition  of  the  railroad, 
although  somewhat  inaccurate,  is  not  deemed  to  be  very 
material. 

The  testimony  in  the  record  does  not  indicate  passion 
or  prejudice  on  the  part  of  the  jury,  and  no  good  rea- 
son is  seen  why  the  verdict,  which  appears  to  have  sup- 
port in  the  testimony,  should  be  set  aside.  The  rulings 
complained  of  upon  the  testimony  and  the  instructions 
are  not  deemed  to  be  erroneous,  nor  such  as  require 
special  comment.  The  judgment  of  the  court  of  ap- 
peals will  be  reversed,  and  the  judgment  of  the  district 
court  will  be  affirmed.     All  the  justices  concurring. 
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Savannah,  P.  &  W.  Ry.  Co. 

V. 

Booth. 

(Supreme  Couri  of  Georgia,  Nov.  iSf  iSgs*) 

Liability  of  Railway  Company  for  Injuries  from  Defective  Car. — 
Where  a  railroad  company  furnishes  to  one  of  its  patrons  a  car  to 
be  used  by  him  in  loading-  freight  to  be  delivered  to  it  for  transpor- 
tation, it  is  liable  to  a  servant  of  the  patron  for  injuries  resulting* 
to  such  servant  from  the  defective  construction  of  the  car;  provided 
the  defect  be  of  such  a  character  as  to  be  discoverable  by  the  exer- 
cise of  ordinary  care  upon  the  part  of  the  railroad  company,  and 
provided,  further,  the  injuries  complained  of  were  inflicted  under 
such  circumstances  as  that  the  person  injured,  by  the  exercise  of 
ordinary  care,  could  not  have  avoided  the  consequences  resulting 
to  him  from  the  negligent  act  of  the  railroad  company  in  furnishing 
for  the  use  of  such  patron  and  his  servants  such  defective  car. 

Evidence  Justifies  Verdict. — ^The  evidence  was  sufficient  to  author- 
ize a  finding  that  the  death  of  the  plaintiff's  husband  was,  without 
fault  on  his  part,  occasioned  by  reason  of  defects  in  the  defendant's 
car,  and  that  its  defective  condition  was  due  to  the  defendant's  neg- 
ligence. A  careful  examination  of  the  several  grounds  of  the  motion 
for  a  new  trial  discloses  no  cause  for  setting  the  verdict  aside. 

(Syllabus  by  the  Court.) 

Error  from  Ware  county  superior  court.    Affirmed. 

Erwin^  Du  Bigmon  d:  Chisholni  and  S,  W,  Hitch^ 
for  plaintiff  in  error. 

Symmes  &  Bennet  ^n^  L.  A.  Wilson^  for  defendant 
in  error. 

Atkinson,  J.  Cribb  owned  a  sawmill  on  the  line 
of  the  defendant  company's  railroad,  and  was  accustom- 
ed to  receive  from  it  flat  cars  to  be  loaded  by  his  em- 
ployees with  lumber  while  standing-  on  a  siding  of  the 

stated  company  located  at  his  mill,  and  then  to  be 

delivered  to  the  company  for  transportation 

over  its  line  of  railroad  to  market.     Upon  one  occasion 

a  flat  car  was  delivered  by  the  defendant  company  to  be 

so  loaded,  and,  while  the  employees  of  Cribb  were  en- 
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gaged  in  this  work,  it  turned  over  and,  in  consequence, 
the  lumber  with  which  it  was  partially  loaded  fell  upon 
one  of  them,  and  inflicted  injuries  upon  him  of  which 
he  died.  The  employee  so  injured  was  the  husband  of 
the  plaintiff  in  the  present  action-  It  was  alleged  that 
the  car  was  defective  in  that  the  pin  which  coupled  the 
platform  to  the  trucks  was  too  short,  and  w^as  further 
defective  in  that  it  was  not  so  keyed  as  to  prevent  its 
drawing  in  the  event  the  platform  should  careen.  Upon 
the  trial  a  verdict  was  rendered  for  the  plaintiff,  and, 
the  trial  judge  having  overruled  the  defendant's  motion 
for  a  new  trial,  the  case  is  now  here  for  review. 

The  question  of  law,  as  to  whether,  under  the  cir- 
cumstances, the  defendant  company  owed  to  the  ser- 
vant of  Cribb,  its  patron,  any  duty,  and,  if  so,  the 
measure  of  that  duty,  is  the  only  one  presented  by  the 
record  into  which  it  is  necessary  to  enter  upon  an  ex- 
tended discussion;  and  inasmuch  as  an  examination  of 
the  evidence  shows  that  it  was  sufficient  to  support  a 
finding  that  the  death  of  the  plaintiff's  husband,  with- 
out fault  on  his  part,  was  occasioned  by  reason  of  the  de- 
fects in  the  defendant's  car,  as  described  in  the  declara- 
tion, and  that  its  defective  condition  was  due  to  the  de- 
fendant's negligence,  we  will  proceed  to  inquire  as  to 
the  liability  of  the  defendant  to  the  plaintiff  for  injuries 
resulting  from  the  breach  of  the  supposed  duty  to  her 
husband. 

No  contract  relation  existed  between  the  plaintiff's 
husband  and  the  defendant  company,  and  hence  it  owed 
him  no  duty  resting  upon  the  contract  relation  of  mas- 
ter and  servant.  But  privity  of  contract  is  not  always 
essential  to  create  a  liability.  It  may  arise  as  well  out 
of  the  relative  situation  of  the  parties.  Stewart  v. 
Harvard  College,  12  Allen  58;  Wood,  Mast.  &  Serv. 
912;  Lancaster  v.  Insurance  Co.  (Mo.  Sup.)  5  S.  W. 
23.  Its  duty,  if  any,  arose  out  of  the  peculiar  relations 
established  between  the  company  and  the  master  of  the 
injured  servant.  The  defendant  company  owned  a  rail- 
road which  was  engaged  in  the  transportation  of  freight 
for  hire.     Its  revenue  was  dependent  upon  the  patron- 
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agfe  of  those  persons  who  had  merchandise  to  transport* 
The  immediate  master  of  the  injured  servant  owned  a 
sawmill,  and  was  engaged  in  the  manufacture  of  lum- 
ber which  was  comparatively  valueless  without  the 
means  of  transportation.  Under  these  circumstances, 
the  defendant  company  and  the  master  agreed  that,  if 
the  former  would  place  its  cars  upon  its  side  track  at 
the  master's  mill,  the  latter  would  undertake  to  have 
them  loaded  for  delivery  and  shipment  over  the  defend- 
ant's road.  In  accordance  with  this  arrangement,  the 
cars  of  the  defendant  company,  including  the  one  caus- 
ing the  injury,  were  placed  upon  defendant's  siding,  to 
be  loaded  by  the  servants  of  the  mill  owner.  The  lat- 
ter had  no  duty  of  selecting  cars,  and  no  control  of 
them.  Save  only  as  to  the  matter  of  loading  them,  the 
control  of  the  cars  was  entirely  with  the  defendant  com- 
pany, except  in  so  far  as  it  sometimes  became  necessary 

to  move  them  by  hand  for  convenience  in 
liability  •rwiwM  loading,  and  this  was  done  by  the  servants 
frSTJSeeUTe  Car.**  of  the  mill  owuer .     Had  the  injury  occurred 

in  consequence  of  any  hidden  defect  in  the 
premises  of  the  defendant  company,  under  circum- 
stances which  would  otherwise  Jiave  rendered  it  liable, 
there  is  not  the  slightest  doubt,  according  to  an  almost 
unbroken  current  of  authority,  that  the  servant  of  an- 
other, entering  thereon,  upon  the  invitation  of  the  own- 
er, to  engage  in  lawful  work  for  the  benefit  of  his  mas- 
ter, and  incidentally  for  the  advantage  of  such  owner, 
would  have  been  entitled  to  recover.  Elliott  v.  Pray, 
10  Allen  378;  Gilbert  v.  Nagle,  118  Mass.  278;  Pick- 
ard  V.  Smith,  10  C.  B.  (N.  S.)  470;  Holmes  v.  Rail\^^y 
Co.,  L.  R.  4  Exch.  254;  Powers  v.  Harlow,  53  Mich. 
514;  Bennett  t;.^ Railroad. Co.,  102  U.  S.  580.  And,  cer- 
tainly, where  the  work  done  was  for  the  mutual  benefit 
of  both  the  master  and  the  owner  of  the  premises,  there 
is  no  less  reason  why  he  should  maintain  his  action.  If 
the  company  would,  under  such  circumstances,  be  lia- 
ble for  injuries  resulting  from  defects  in  the  premises, 
it  is  diflBcult  to  understand  why  it  should  be  the  less 
liable  if  the  injury  resulted  from  defective  appliances 
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which  were  furnished  to  the  master,  and  which  the  ser- 
vant of  the  latter  was  invited  to  use  in  a  business  which 
was  mutually  beneficial  to  the  master  and  the  defendant 
company.  Under  the  arrangement,  as  we  understand 
it,  in  the  present  case,  the  contract  was  not  one  of  hir- 
ing* by  the  defendant  company,  to  the  master,  of  the  de- 
fective car;  but,  selecting*  and  retaining  control  of  it, 
the  company  placed  it  in  position,  knowing  the  purpose 
for  which  and  by  whom  it  would  be  used,  thus  extend- 
ing to  the  injured  servant  an  invitation  to  use  it.  Had 
the  master  been  a  mere  hirer,  or  the  company  exercis- 
ing no  right  as  to  the  selection  of  the  cars  to  be  used, 
the  duty  of  inspection  would  have  been  upon  the  mas- 
ter; and,  in  case  of  injury  to  his  servant  in  consequence 
of  his  furnishing  an  unsafe  appliance,  the  loss  would 
have  fallen  upon  him.  But  we  think  each  (the  master 
and  the  company)  owed  to  the  other,  and  to  the  servants 
of  the  former,  the  duty  of  properly  discharging  his  part 
of  the  joint  undertaking.     The  master  had  no  duty  of 

?roviding,  or  right  of  selecting,  the  cars  to  be  used, 
^his  duty  devolved  entirely  upon  the  company.  The 
cars  were  intended  to  be  used  by  the  mill  owner  and 
his  servants  in  loading  them  with  lumber.  The  mere 
act  of  selecting  and  furnishing  them,  with  knowledge 
of  the  use  to  which  they  were  to  be  applied,  amounted 
to  an  invitation  to  the  mill  owner's  servants  to  use  them, 
and  we  think  this  knowledge  and  this  invitation  cast 
upon  the  company  the  duty  of  seeing  that  they  were 
reasonably  safe  for  such  use.  See  the  case  of  Roddy 
V.  Railroad  Co.  (Mo.  Sup.)  15  N.  W.  1112.  The  breach 
of  this  duty  gave  a  right  of  action.  The  jury  found 
that  the  injury  complained  of  was  not  due  to  any  negli- 
gence upon  the  part  of  the  injured  servant  or  his  mas- 
ter, in  using  the  defective  car  after  it  was  furnished  by 
the  defendant  company,  but  was  due  wholly  to  its  act 
in  furnishing  the  defective  car;  and,  the  trial  judge  be- 
ing satisfied,  we  are  not  disposed  to  disturb  the  verdict. 
Judgment  affirmed. 
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Camden,  G.  &  W.  Ry.  Co. 

V. 

Preston. 

{Court  of  Errors  and  Appeals  of  New  Jersey  ^  November  iS,  i8g6.) 

Obstruction  of  Street  Car  Track. — It  is  the  duty  of  a  carriage 
driver  not  to  obstruct  the  track  of  a  trolley  car. 

Contributory  Negligence — Question  for  Jury. — Whether  his  negli- 
gence was  proximately  contributory  to  the  collision  which  followed 
is  for  the  jury  to  determine. 

(Syllabus  by  the  court.) 

Error  to  Gloucester  county  circuit  court.  Affimned. 

/.  Willard  Morgan  and  Samuel  H.  Grey^  for  plaint- 
iff in  error. 

Robert  S.  Clymer^  for  defendant  in  error. 

Dayton,  J.  Suit  was  brought  by  Cornelius  Preston, 
administrator  of  Charles  C.  Preston,  to  recover  dam- 
ages for  the  loss  which  the  latter's  widow  and  orphans 

stated  sustained  by  his  death.     A  verdict  was  ren- 

dered for  the  plaintiff  below,  and  the  case  is 
brought  into  this  court  upon  exceptions  to  the  charge 
of  the  judge  presiding  at  the  trial.  It  appears  by  the 
evidence  that  the  deceased  was  driving  in  an  open  pony 
wagon,  after  dark,  from  Camden  to  Woodbury,  on  the 
line  of  the  electric  railway.  At  a  point  on  Broadway, 
near  the  Newton  Creek  bridge,  a  car,  coming  in  the 
same  direction,  collided  with  the  wagon,  threw  out  the 
deceased,  and,  the  front  wheel  of  the  car  passing  over 
him,  caused  his  immediate  death.  The  defense  to  this 
action  was  contributory  negligence  on  the  part  of  the 
deceased ;  that,  with  abundant  warning  of  the  car's 
approach,  he  willfully  and  illegally  drove,  or  continued, 
upon  the  track  in  such  manner  as  to  make  the  collision 
inevitable.  The  question  of  negligence  is  eminently 
one  of  fact,  for  the  jury  to  determine  ;  but  the  plaintin 
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in  error  complains  that,  in  submitting  the  case  to  the 
jury,  the  law  applicable  to  the  facts  was  so  erroneously 
stated  as  to  mislead  the  jury  and  prejudice  the  com- 
pany's rights. 

It  is  alleged  that  the  trial  court  erred  in  refusing  to 
charge,  first,  '*that  if  the  jury  believe,  from  the  evi- 
dence, that  the  trolley  motorman  gave  full  and  fair 
notice  by  ringing  the  bell,  it  was  the  duty 
of  the  carriage  driver,  the  decedent,  pro-  SUSTftlrTrick. 
ceeding  in  the  same  direction,  to  drive  on 
some  other  part  of  the  road,  and  allow  the  trolley  car 
to  pass  ;  and,  if  he  did  not,  he  was  gniilty  of  contribu- 
tory negligence,  and  plaintiff  cannot  recover."  Trolley 
companies,  by  permission  of  the  legislature,  may,  in 
common  with  all  persons,  lawfully  use  that  part  of  the 
highway  over  which  their  tracks  are  laid.  Every 
other  citizen  may  use  all  parts  of  the  way,  including 
the  railway  tracks,  excepting  use  of  the  rails  for  the 
purpose  of  conducting  the  business  of  transportation 
iu  competition  with  the  trolley  companies.  Citizens' 
Coach  Co.  V.  Camden  Horse  R.  Co.,  33  N.  J.  Eq.  267. 
An  unreasonable  obstruction  to  the  passage  of  the 
trolley  car,  in  the  conduct  of  its  business,  like  the 
unreasonable  obstruction  to  the  passage  of  any  other 
vehicle  in  pursuit  of  its  legitimate  occupation  along  the 
street,  would  constitute  a  nuisance,  and  subject  the 
offender  to  suit  and  penalty  at  law.  The  electric  car 
in  question  had  the  right  to  continue  on  its  course  in 
the  straight  line  to  which  it  was  confined  by  the  rail- 
^^^y  tracks,  provided  that,  in  so  doing,  it  did  not  inter- 
fere with  the  rights  of  others.  It  could  not  turn  out 
for  other  vehicles,  but  in  this  case  there  was  no  impedi- 
ment to  prevent  the  decedent  from  turning  out  to  let 
the  car  pass.  In  the  exercise  of  their  mutual  rights,  it 
was  incumbent  upon  the  driver  of  the  carriage,  upon 
notice  of  the  approach  of  the  electric  car,  to  make  wa\' 
for  the  latter.  It  was  his  duty  to  do  so.  Willful  and 
unnecessary  obstruction  to  the  car's  progress  at  its 
usual  and  lawful  speed  could  have  been  punished  by 
legal  process.  The  legislature,  however,  did  not  clothe 
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the  railway  company  with  power  by  violence  to  enforce 
the  law  for  its  benefit,  or  to  punish  the  violation  of  a 
public  rigfht.  It  could  not  take  the  law  into  its  own. 
hands,  and  by  violent  means  force  the  obstructing^ 
vehicle  from  its  way.  In  doing-  so  it  would  clearly  be- 
come a  wrongdoer.  Railway  Co.  v.  Lanning,  18  N.  J. 
Law   245 ;  Railway  Co.  v.  Isley,  49  N.  J.  Law  468. 

In  refusing  to  charge  that  such  neglect  of 

*^«!lM-te3tk?""  d^*^y  w^s»  ^^  ^^^s  case,  of  itself,  contributory 
for  jirj.  *         negligence  on  the  part  of  decedent,  as  was 

requested  in  the  language  embraced  in  the 
third  exception,  there  was  no  error,  because  it  does  not 
follow  necessarily  that  such  neglect  of  duty  was  so 
proximately  contributor)''  to  the  collision  as  to  relieve 
the  company  from  responsibility.  Neglect  of  a  legal 
duty  on  plaintiff's  part  is  not  a  good  defense  to  an 
action  for  damages,  unless  it  was  proximately  contribu- 
tory to  the  injury.  The  question  left  to  the  jury  was 
whether  the  defendant,  under  the  circumstances,  exer- 
cised reasonable  care  to  avoid  the  accident.  If  the 
motorman  knew  that  decedent's  wagon  was  on  the 
track,  so  that  a  collision  with  it  was  necessary,  or  even 
probable,  should  the  car  advance,  it  was  his  willful 
and  wrongful  act  which  caused  the  accident.  If  the 
agent  of  defendant,  by  the  exercise  of  ordinary  care» 
could  have  avoided  the  collision,  notwithstanding  de- 
cedent's negligence,  he  was  bound  to  do  so ;  and  the 
company  is  responsible  for  any  damages  that  resulted 
from  failure  in  that  respect.  Raisin  v.  Mitchell,  9 
Car.  &  P.  613 ;  Bridge  v.  Railway  Co.,  3  Mees.  &  W. 
244 ;  Davies  v.  Mann,  10  Mees.  &  W.  546 ;  Steele  v. 
Burkhardt,  104  Mass.  59.  In  all  cases  where  the  de- 
fendant's negligence  was  so  gross  as  to  imply  a  disre- 
gard of  consequences,  or  a  willingness  to  inflict  the 
injury,  the  plaintiff  may  recover,  even  though  he  was  a 
trespasser,  or  did  not  use  ordinary  care.  Railroad  Co. 
V.  Adams,  26  Ind.  76.  If  the  cause  proximately  con- 
tributed to  the  result,  there  can  be  no  recovery ;  but, 
if  it  was  only  a  remote  cause  or  condition  of  the  injury, 
a  recovery  can  be  had.  If  the  motorman,  before  the 
collision,  knew  that  decedent  was  on  the  track,  although 
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there  unlawfully  and  negligfently,  in  pushing*  his  car 
ahead  without  reasonable  care  to  prevent  a  collision ,  he 
would  be  g^uilty  of  an  act  of  carelessness,  independent 
of  the  previous  negfligence  of  the  plaintiff.  Whether, 
in  the  concurrent  actions  of  the  plaintiff  and  defendant's 
agent  at  the  time  of  the  accident,  any  negligence  con- 
tributory to  the  result  could  be  imputed  to  the  decedent, 
was  a  question  of  fact,  properly  left  to  the  jury  to 
determine. 

The  defendant  further  requested  the  court  to  charge 
"that  if  the  jury  believe,  from  the  evidence,  that  plaint- 
iff's decedent  was  driving  at  the  time  of  the  accident, 
and  was  intoxicated,  and  for  this  reason  did  not  observe 
the  ringing  of  the  bell,  or  the  noise  of  the  trolley,  or 
light  of  the  same,  he  was  guilty  of  contributory  negli- 
gence, and  plaintiff  cannot  recover."  The  response  to 
this  request  was  substantially  a  compliance  with  it. 
It  was,  in  terms,  sufficiently  favorable  to  the  def endant» 
and  the  exception  cannot  be  sustained. 

The  fourth  exception,  being  to  the  refusal  of  the 
court  to  charge  that  there  was  no  proof  that  the  mo- 
torman  went  on  for  the  purpose  of  pushing  the  carriage 
off  the  track,  and  so  struck  the  carriage,  must  be 
overruled.  The  court  properly  said  it  considered  there 
was  sufficient  evidence  for  that  to  be  one  of  the  propo- 
sitions for  the  jury  to  consider.  The  motorman  knew 
that  decedent  had  been  driving  on  the  track  before  him^ 
and  had  failed  to  turn  off  when  the  bell  was  rung.  He 
expected  to  have  trouble,  as  was  stated  by  the  conductor 
of  the  car.  It  was  his  duty  to  have  avoided  the  acci- 
dent by  exercising  all  reasonable  care  in .  the  circum- 
stances apparent  to  him.  That  it  was  the  duty  of  the 
deceased  to  clear  the  track  did  not  justify  the  driver  of 
the  car  in  abating  one  jot  of  his  vigilance  and  care. 
The  refusal  of  the  judge  to  charge  the  jury  that  it  was 
the  legal  duty  of  the  plaintiff's  intestate  to  get  off  the 
track,  and  that  failure  to  perform  such  duty  was  of 
itself  such  contributory  negligence  as  precluded  the 
plaintiff  from  recovering  damages,  was  not  such  an  in- 
accurate statement  of  the  law  as  to  prejudice  the  case 
of  the  defendant.     Judgment  should  be  affirmed. 
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Savannah,  F.  &  W.  Ry.  Co. 

V. 

Waller. 

{J^upreme  Court  of  Georgia ^  August  i6,  i8gs*) 

Injuries  to  Person  in  Yard. — Mere  permission  by,  or  implied  license 
"from,  a  railway  company  for  children  to  enter  its  yard  for  the  pur- 
pose of  carrying"  meals  to  their  fathers,  there  being  a  perfectly  safe 
way  for  the  children  to  pass  and  repass  without  g^oing-  under  f reig'ht 
cars  standing-  upon  tracks  in  the  yard,  will  not  subject  the  company 
to  liability  for  injuries  caused  to  one  of  these  children  by  pushing 
upon  him  a  car  under  which  he  had  suddenly  gone  for  the  purpose 
of  g-etting  a  ball  which  had  been  thrown  there,  but  for  the  throwing 
-of  which  the  company  was  in  no  way  responsible;  and  it  not  appear- 
ing that  the  company's  servants  by  whom  the  car  was  put  in  mo- 
tion knew,  had  reason  to  know,  or  were  in  a  position  to  discover, 
that  the  child  was  under  it  at  the  time. 

Liability  of  Railway  Company  for  Accident. — The  sudden  throwing 
of  the  ball,  the  child's  being  attracted  thereby,  and  his  rapidly  fol- 
lowing it  under  the  car,  all  together,  constituted  an  emergency 
which  the  company  could  not  reasonably  have  anticipated  or  guard- 
ed against;  and,  consequently,  the  unexpected  catastrophe  which  re- 
sulted from  the  movement  of  the  car  at  the  very  moment  when  the 
child  was  exposed  to  danger  was  a  mere  casualty  or  accident,  for 
which  the  company  should  not  be  held  liable. 

License  in  Yard — Care  to  be  Exercised  by  Railway  Company. — 
Where,  by  permission  of  its  officers,  the  yard  of  a  railroad  company, 
where  its  trains  are  constantly  drilling,  is  frequented  at  a  given 
hour  daily  by  young  children,  who  come  there  on  lawful  business, 
such  permission,  when  acted  upon  regularly  for  a  number  of  years, 
is  at  least  notice  to  the  defendant  of  the  probable  presence  of  such 
children  at  such  place  at  such  hour,  and,  in  the  running  and  drilling 
of  its  cars  during  the  time  when  they  are  usually  present,  the  com- 
pany is  bound  to  exercise  such  care  as  would  afford  reasonable  pro- 
tection to  any  of  such  children  as,  happening  to  be  upon  the  yard, 
might  have  casually  strayed,  or  by  some  object  been  allured,  upon 
one  of  its  tracks:  and  the  measure  of  precaution  so  to  be  taken  is  to 
be  estimated  with  reference  to  the  apparent  peril  of  the  position, 
coupled  with  the  capacity  of  the  child  to  know  and  appreciate  its 
danger,  and  the  absence,  or  probable  absence,  of  such  discretion 
as  would  enable  it  to  take  proper  measures  for  its  own  protection. 

Case  at  Bar — Injuries  to  Child — Negligence. — Where,  in  an  action 
-against  a  railroad  company  for  damages  for  personal  injuries  in- 
flicted, it  appears  that  in  switching  its  cars  a  train  of  the  company 
was  run  backward  through  its  yard  at  a  time  during  the  day  when, 
with  the  permission  of  the  officers  of  the  company,  young  children. 
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not  of  sufficient  discretion  to  take  precautionary  measures  for  their 
own  safety,  were  accustomed  to  assemble  there,  and  that  one  of 
such  children,  running*  under  a  stationary  car  to  g-et  a  ball  which 
had  been  thrown  there,  was  run  over  and  injured  in  consequence  of 
this  car  being*  suddenly  put  in  motion  by  the  backing*  train  comings 
in  contact  with  it,  and  where  it  further  appears  that  no  lookout  was 
stationed  upon  the  rear  of  said  backward-moving  train,  or  else- 
where thereon,  so  as  to  command  a  view  of  its  movements,  and  give 
notice  to  those  in  charge  of  the  engine  of  danger  to  one  of  such 
children  who  may  have  either  casually  strayed  upon  the  track,  or 
who  might  by  any  means  have  been  allured  thereon,  and  where  it 
further  appears  that  no  other  equivalent  precautionary  measures 
were  taken  to  prevent  injuries  which  might  have  been  probably 
thus  inflicted,  a  verdict  of  the  jury  finding  ag*ainst  the  defendant 
upon  the  question  of  negligence,  and  awarding  damag*es  for  the  in- 
jury, is  supported  by  the  evidence,  and  is  not  contrary  to  law. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Savannah.     /Reversed. 

The  following  is  the  official  report : 

The  plaintiff,  a  boy  of  seven  years  and  nine  months^ 
was  caught  under  a  moving  car  of  the  railroad  company, 
and  his  right  leg  was  so  crushed  as  to  render  necessary 
an  amputation  just  below  the  knee.  His  father  was  em- 
ployed by  the  company  as  a  laborer  in  repairing  cars, 
his  place  of  work  at  the  time  being  in  the 
company's  yard  in  the  city  of  Savannah,  on 
the  other  side  of  the  track  where  the  injury  occurred 
from  that  where  his  home  was  situated.  For  about  a 
month  the  plaintiff  had  been  bringing  his  father's  din- 
ner, and  was  accustomed  to  go  across  the  track  for  this 
purpose.  This  practice  by  plaintiff  and  others  was 
known  to  the  company,  and  the  time  allowed  for 
dinner  (30  minutes)  did  not  admit  of  the  father's  going 
to  his  home  for  the  same.  On  the  day  in  question,  about 
1  o'clock,  the  plaintiff  had  carried  the  dinner,  and  was 
returning.  At  the  same  time  three  employees  of  the 
company,  other  than  his  father,  were  engaged  in  throw- 
ing and  catching  a  ball  from  either  side  of  the  track 
where  the  injury  occurred.  As  plaintiff  approached, 
walking  on  the  space  between  two  tracks,  the  ball  was 
thrown  towards  one  of  the  men,  who  failed  to  catch  it, 
and  it  bounced  upon  a  crosstie,  and  went  under  the  end 
of  the  last  of  a  number  of  freight  cars  standing  still 
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Upon  the  track.  One  of  the  men  said  to  plaintiflF, 
**Sonny,  get  that  ball."  He  thereupon  ran  for  it,  and 
it  seems  that  some  negro  boys  were  running*  for  it  at 
the  same  time.  Plaintiff  went  upon  the  track,  and  then 
under  the  end  of  the  car,  putting-  his  foot  upon  the 
brake  beam,  and  reaching-  for  the  ball.  While  in  this 
situation  the  standing  cars  were  struck  at  the  other  end 
of  the  train  by  a  number  of  other  cars  pushed  by  the 
company's  engine  for  the  purpose  of  making  a  coupling. 
They  rolled  20  or  more  feet,  and  plaintiff  was  knocked 
down  two  or  three  times  in  the  effort  to  escape,  and 
succeeded  in  doing  so  only  with  the  loss  of  his  leg. 
He  brought  suit  for  damages,  and  obtained  a  verdict 
against  the  company  for  $4,000.  The  company  excepted 
to  the  overruling  of  its  general  demurrer  to  the  declara- 
tion, to  the  denial  of  a  nonsuit,  and  to  the  refusal  of  a 
new  trial. 

Erwin^  DuBignomt  Chishobriy  for  plaintiff  in  error. 
W.  W.  Gordon^  Jr.,  for  defendant  in  error. 

Lumpkin,  J.  The  nature  of  this  case  may  be  gath- 
ered from  the  recitals  in  the  headnotes  ;  there  being  no 
substantial  conflict,  in  so  far  as  they  relate  to  the  facts, 
between  the  one  announced  by  a  majority  of  the  court, 
and  those  in  which  JusTiCB  Atkinson  expresses  his 
dissent  to  the  judgment  rendered.  We  differed,  how- 
ever, in  applying  the  law  to  the  facts. 

Unless  the  railway  company  was  negligent  relative 
to  the  child  who  was  injured,  he  was  not  entitled  to  re- 
cover. It  was  not,  as  to  him,  negligent  unless  it  vio- 
lated some  duty  which  it  owed  to  him  with  reference  to 
the  particular  act  by  which  the  injury  was  occasioned. 
It  cannot  be  denied  that  a  railway  company  has  an  un- 
doubted right  to  shift  and  move  freight  cars  at  its 
pleasure  upon  the  tracks  in  its  yard,  nor  that,  under 
ordinary  circumstances,  it  would  be  under  no  obliga- 
tion to  keep  a  watch  upon  the  movement  of  these  cars 
for  the  purpose  of  preventing  an  injury  to  a  child,  or 
any  other  person,  who  might  casually  happen  to  be 
upon  one  of  the  tracks  when  a  car  was  set  in  motion. 
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It  is  insisted,  however,  that  as  the  plaintiff  was  one  of 
a  larg-e  number  of  children  who  were  permitted  by  the 
company  to  enter  its  yard,  for  the  purpose  of  carrying- 
meals  to  their  fathers,  who  were  employees  in  the  ser- 
vice of  the  company,  and  that  as  it  was  known  to  the 
company  these  children  were  likely  to  be  in  the  jrard  at 
or  about  the  dinner  hour,  and  would  probably  go  under 
standing  cars,  it  owed  to  them  a  duty  of  seeing  to  it 
that  such  cars  were  not  suddenly  put  in  motion  so  as  to 
endanger  their  lives  or  limbs.  We  do  not  think  that 
the  mere  permission  bj'^the  company  for  these 
children  to  enter  its  yard  for  the  purpose  {ll^7rc'*"** 
stated  carried  with  it,  under  all  conceivable 
circumstances,  a  duty  so  sweeping  as  this  ;  there  being 
a  perfectly  safe  way  for  the  children  to  pass  and  repass, 
while  in  the  yard,  without  going  upon  the  tracks  where 
cars  were  standing,  and  no  occasion  for  their  go- 
ing under  the  cars  at  all.  Certainly,  the  invitation  by 
the  company  to  the  children,  if  the  above-mentioned 
permission  or  license  may  properly  be  so  termed, 
did  not  contemplate  that  they  should  go  under  or  so 
near  to  these  cars  as  to  become  in  danger.  But  it 
is  said  the  company  might  have  foreseen  that,  because 
of  their  indiscretion  and  want  of  judgment,  arising 
from  their  tender  years,  these  children  were  liable  to 
exceed  the  license  they  actually  had,  and  that  the  com- 
pany ought,  accordingly,  to  have  taken  the  proper  pre- 
cautions to  insure  their  safety  in  case  they  should  do 
so.  Granting  that  this  would  be  true,  if  the  injury  to 
the  plaintiff  had  happened  while  things  were  going  on 
in  the  usual  and  ordinary  way  in  the  company's  yardy 
we  feel  constrained  to  hold  that  this  particular  injury 
was  at  last  the  result  of  a  mere  casualty.  Conceding, 
for  the  sake  of  argument,  that  the  company  was  under 
a  duty,  in  the  usual  course  of  its  business  in  its  yard, 
to  see  that  a  car  was  not  put  in  motion  while  one  of 
these  children  was  under  it,  or  just  in  front 
of  it,  it  would  then  have  to  take  the  chances  "•wnty  •t  wi- 
of  becoming  liable  for  an  injury  resulting  fwAcciJeit. 
in  this  way.  But  we  do  not  think  that  the 
company  was   under    the    burden   of    taking  all  the 
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chances  of  what  occurred  in  the  present  case.  It  had 
nothing-  to  do  with  the  throwing-  of  the  ball.  It  could 
not  foresee  or  prevent  the  ball's  going-  under  the  car, 
or  anticipate  that  the  child  would  be  attracted  by  it  and 
would  rapidly  follow  it.  It  does  not  appear  that  the 
servants  of  the  company  by  whom  the  car  was  put  in 
motion  actiially  knew,  had  reason  to  know,  or  were  in 
a  position  to  discover,  that  the  child  was  under  the  car 
at  the  time  it  received  the  impetus  which  sent  it  for- 
ward. Indeed,  the  engineer  handling  the  locomotive 
attached  to  the  train  of  cars  which  came  in  contact  with 
the  standing  car  was  a  considerable  distance  from  the 
latter  when  the  train  struck  it.  Taking  all  the  facts, 
together,  the  Chief  Justice  and  the  writer  are  of  the 
opinion  that  they  constituted  an  emergency  not  reason- 
ably to  be  anticipated,  and  that  the  unexpected  catas- 
trophe resulting  from  the  movement  of  the  car  at  the 
precise  moment  when  the  plaintiff  was  exposed  to  dan- 
ger should  be  treated  as  a  mere  accident.  The  particu- 
lar combination  of  circumstances  by  which  his  injury 
was  occasioned  would  very  rarely  exist.  Just  such  a 
thing  as  this  would  not  probably  occur  once  in  10  years, 
though  hundreds  of  children  should  during  that  period 
enter  the  company's  yard  for  the  purpose  above  men- 
tioned. It  cannot,  we  are  quite  sure,  be  fairly  insisted 
that,  to  guard  against  and  prevent  a  calamity  of  this 
kind,  any  higher  or  greater  degree  of  diligence  should 
be  required  of  the  company  than  ordinary  diligence. 
There  is  no  rule  of  law,  nor  any  precedent,  which,  in 
our  opinion,  would  justify  a  court  in  holding  that  the 
company,  in  view  of  its  relations  to  the  plaintiff,  under 
all  the  circumstances  disclosed  by  the  evidence,  was 
bound  to  exercise  more  than  ordinary  care  for  his 
safety.  Assuming  the  cofrectness  of  this  position,  it 
follows  that  if,  in  order  to  make  the  company  liable,  the 
rule  of  extraordinary  diligence  must  be  put  upon  it, 
there  could  be  no  lawful  recovery.  We  are  satisfied 
that  nothing  short  of  '*that  extreme  care  and  caution 
which  very  prudent  and  thoughtful  persons"  would 
have  exercised  under  like  circumstances  could  have  en- 
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abled  the  company  to  foresee,  guard  against,  and  pre- 
vent all  the  different  occurrences  from  which  the  in- 
jury resulted.  In  our  opinion,  it  was  not  less  careful 
as  to  the  protection  and  safety  of  the  plaintiff  than  per- 
sons  of  ordinary  prudence  would  have  been.  It  seem* 
clear,  at  any  rate,  that  it  was,  ^t  least,  as  prudent  in  this 
respect  as  the  child's  own  father.  We  do  not  mean  to 
even  intimate  that  if  the  latter  had  been  negligent  his 
negligence  would  have  been  imputable  to  the  child. 
The  idea  we  intend  to  convey  is  that  the  same  facts 
which  show  ordinary  diligence  on  the  father's  part  are 
available  to  show  a  like  degree  of  diligence  on  the  part 
of  the  company,  and  we  think  the  evidence  in  this  case 
establishes  that  degree  of  diligence  as  to  both.  This 
being  so,  the  company  did  not  violate  any  duty  it  owed 
the  plaintiff,  and,  consequently,  should 'not  have  been 
held  liable.  As  requiring  it  to  exercise  for  his  protec- 
tion extraordinary  diligence  would  be  exacting  from  it 
a  higher  degree  of  care  and  prudence  than  the  law  im- 
poses upon  it,  its  failure  to  observe  such  diligence,  if 
such  was  the  fact,  was  not,  relative  to  the  plaintiff, 
negligence  at  all,  and  could  not,  therefore,  be  the  basis 
of  a  recovery  in  his  favor.  We  have  given  this  case 
much  thought  and  deliberation,  and  our  conclusion  is 
that,  under  the  evidence,  thef  verdict  cannot  be  sup- 
ported upon  legal  principles,  and  ought  to  be  set  aside. 
Judgment  reversed. 

Atkinson,  J.  (dissenting).  Aside  from  the  facts 
stated  in  the  official  report,  it  is  only  necessary  to  refer 
to  what,  in  the  treatment  of  the  questions  made  in  this 
cause,  both  by  the  majority  and  myself,  is  ^^^^  ^^ 
an  accepted  fact ;  and  that  is  that  the  plaint- 
iff, at  the  time  of  the  infliction  of  the  injuries  com- 
plained of,  was  a  child  of  too  te^nder  years  to  be  charge- 
able with  neg-ligence  on  his  own  account.  This 
admission  obviates  a  discussion  in  justification  of  the 
finding  of  the  jury  in  so  far  as  it  found  that  fact  in  his 
favor.  Dealing  with  him  as  a  person  wholly  irre- 
sponsible, and  chargeable  with  no  measure  of  diligence 
for  his  own  safety,  we  are  to  consider  what  are  the 

5  (N.  s.)  A.  &  B.  R.  Gas.— 38 


626  INJURIES   TO  CHIIyDREN. 

Savannah,  F.  &  W.  Ry.  Co.  v.  Waller. 

relative  rights  of  the  person  injured,  and  the  relative 
duties  of  the  defendant  company.  It  may  be  stated,  as 
fundamental,  that  under  the  provisions  of  the  Code  a 
railroad  company,  in  the  running-  and  operating  of  its 
trains,  at  all  times,  at  all  places,  owes  to  all  persons  at 
least  the  duty  of  ordinary  care.  This  is  a  necessary 
deduction  from  the  Code  provision  which  from  the 
proof  of  injury  raises  a  presumption  of  negligence,  and 
places  upon  the  company  the  burden  of  proving  ordi- 
nary care  ;  for  if  the  duty  was  not  imposed  by  statute 
the  presumption  could  not  arise.  Just  what  amount  of 
vigilance  constitutes  ordinary  care  is  necessarily  a 
question  of  fact,  and  cannot,  in  the  nature  of  things, 
be  measured  by  any  standard  which  in  advance  can  be 
prescribed  by  law,  and  hence  such  are  questions  to  be 
determined  by  a  jury.  So  far  as  this  particular  case  is 
concerned,  it  would  make  no  difference  whether  this 
child  was  a  licensee  or  not ;  whether  he  was  in  the 
position  where  he  was  injured  by  permission  of  the 
company  or  not.  Being  of  too  tender  years  to  be 
chargeable  with  negligence,  he  was  wanting  in  capac- 
ity to  become  a  willful  trespasser,  and  , therefore,  is  to 
be  judged  by  the  same  rules  as  would  apply  to  any 
animate,  though  irrational,  object  injured  under  like 
circumstances.  Let  us  suppose  that,  instead  of  being 
a  human  being,  he  had  been  an  ordinary  domestic  ani- 
mal, and,  being  injured,  the  owner  had  brought  suit  to 
recover ;  what  would  it  have  been  necessary  for  him 
to  prove  ?  It  would  have  been  necessary  only  to  prove 
ownership,  value,  injury.  In  order  to  rebut  the  pre- 
sumption it  would  have  been  necessary  for  the  defend- 
ant company  to  show  that  its  servants  were  in  the  ex- 
ercise of  ordinary  care,  and  this  has  been  frequently 
held  to  involve  proof  that  its  servants  were  on  the 
lookout ;  that  in  that  respect  they  were  not  negligent ; 
that  they  did  not  see,  and  could  not  have  seen,  the  ani- 
mal injured,  in  time  to  prevent  the  injury ;  and  that 
after  the  danger  became  apparent  they  used  all  ordinary 
and  reasonable  means  to  prevent  the  catastrophe.  It 
would  be  no  reply  to  the  action  to  say  that  the  animal 
had  no  right  to  be  at  the  point  injured  ;  for  it  has  been 
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held  by  this  court  that,  even  in  those  districts  where  it 
is  unlawful  for  animals  to  run  at  larg-e,  the  duty  of  the 
company  to  take  precautions  to  prevent  injury  to  them 
is  not  thereby  lessened.  So  with  the  child  injured  in 
the  present  case.  As  to  one  of  his  mental  capacity,  it 
would  be  no  reply  to  say  that  he  had  no  right  to  be 
where  he  was  injured.  Being*  irresponsible,  he  was 
under  no  duty  to  lookout  for  his  own  safety ;  and, 
therefore,  the  company  could  not  avoid  a  recovery  by 
showing  that  he  was  neg^ligent,  but  only  by  showing 
that  its  servants  at  the  time  of  the  injury  were  in  the 
exercise  of  ordinary  care.  In  the  present  case,  how- 
ever, not  only  was  the  person  injured  not  a  trespasser, 
but  he  was  in  the  dangerous  position  of  walking  along 
its  tracks  by  permission  of  the  railroad  au- 
thorities, and  was  injured  at  a  time  during  ^?'*f*SK7'^"" 
the  day  when  the  company  must  have  lejiifwee. 
known,  from  experience  and  observation  ex- 
tending over  many  years,  that  many  children  of  his 
tender  age  were  wont  to  be  at  that  place,  and  exposed 
constantly  to  the  very  dangers  into  which,  in  conse- 
quence of  their  youth,  they  were  likely  to  be  allured  ; 
and  yet  when,  under  these  circumstances,  one  of  them 
is  injured,  and  the  company  offers  no  excuse  by  way  of 
evidence  showing  diligence  upon  its  part,  it  is  said  that 
to  require  proof  such  as  would  be  necessary  to  shield 
it  if  the  action  were  for  injuries  to  an  animal  is  to  im- 
pose upon  it  the  duty  of  extraordinary  care.  No  dili- 
gence at  all  was  shown  upon  the  part  of  the  defendant 
company,  and  yet,  in  the  face  of  th^  statute  imposing 
upon  it  the  burden  of  proof  in  such  cases,  it  is  held 
that  no  recovery  could  be  had.  Upon  the  principle  of 
the  Turn-Table  Cases,  which  are  familiar  to  the  pro- 
fession, I  am  content  to  rest  my  individual  judgment 
that  the  law  of  the  case  was  with  the  plaintiff.  The 
facts  the  jury  found  with  him  ;  and  upon  these  two 
propositions  it  is,  with  the  greatest  deference  for  the 
opinion  of  my  learned  brethren,  earnestly  submitted 
that  the  judgment  of  the  trial  court,  approving  the 
finding  of  the  jury  and  denying  a  new  trial,  should  be 
permitted  to  stand. 
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Carroi^i^ 

V. 

Burleigh. 

(Supreme  Court  of  IVaskington,  Aug.  28,  i8g6,) 

Injuries  to  Passenger — ^Contributory  Negligence. — In  an  action 
broug-ht  ag-ainst  a  railway  company  to  recover  for  injuries  sustain- 
ed by  l)eing  thrown  from  defendant's  train,  it  was  shown  that  the 
train  came  to  a  stop  at  the  plaintiff's  destination,  a  few  feet  from 
the  depot  platform,  and  she  arose  to  alight  and,  as  she  got  upon  the 
rear  platform,  the  train  suddenly  started,  throwing  her  to  the  ground 
and  injuring  her.  It  appeared  that  this  was  the  usual  place  at  which 
the  train  stopped,  and  that  it  was  customary  for  the  passengers  to 
get  off  there,  and  that  the  plaintiff  had  ridden  upon  such  train  sev- 
eral times  before.  Held^  that  the  plaintiff  was  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence,  and  that  the  question  of  her 
contributory  negligence  was  properly  submitted  to  the  jury. 

Instructions — trror. — There  is  no  error  where  the  court,  in  in- 
structing the  jury  as  to  the  right  of  the  plaintiff  to  recover  in  case 
the  defendant  was  negligent,  left  out  of  consideration  the  question 
of  the  contributory  negligence  of  the  plaintiff,  where  it  expressly 
instructed  the  jury  later  on  that  notwithstanding  the  negligence  of 
the  defendant,  if  the  plain  tiff's  negligence  con  tribu  ted  to  her  in  jury » 
she  was  not  entitled  to  recover. 

Appeai^  from  King  county  superior  court.  Affirmed. 

Ashton  &  Chapman  y  for  appellant. 
W.  H.  Thompson^  E.  P.  Edsen^  zxAJohn  E.  Humph- 
ries^ for  respondent. 

Scott,  J.  Plaihtiff  broug-ht  this  action  to  recover 
for  injuries  sustained  by  being-  thrown  from  defend- 

ant's  train,  and,  obtaining*  a  judg-ment,  the 
defendant  has  appealed.  The  train  in  ques- 
tion was  a  freight  train,  but  it  also  carried  passengers. 
On  arriving  at  plaintiff's  destination,  the  train  came  to 
a  stop  a  few  feet  distant  from  the  depot  platform,  and 
plaintiff  arose  to  alight,  and,  as  she  got  upon  the  rear 
platform,  the  train  suddenly  started,  and  threw  her  to 
the  ground,  whereby  she  was  injured. 
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Appellant  contends  that  the  plaintiff  should  not  hav^ 
been  allowed  to  recover,  because  she  was  guilty  of  con- 
tributory negligence  in  getting-  up  to  leave 
the  car  before  it  had  pulled  up  to  the  plat-  JS^SttMSJi' 
form,  or  before  notice  to  get  off  had  been  KgtirwM*. 
given.  But  there  was  testimony  to  show 
that  the  train  stopped  at  this  time  where  it  usually 
stopped,  and  that  it  was  customary  for  the  passengers 
to  get  off  at  that  place,  or  when  the  first  stop  was 
made,  and  that  the  plaintiff  had  ridden  upon  such  train 
several  times  before.  Under  such  circumstances,  we 
could  not  hold,  as  a  matter  of  law,  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to 
leave  the  car  as  she  did.  At  most,  it  could  have  been 
but  a  question  of  fact  for  the  jury,  and  it  ^^as  properly 
submitted  to  them,  under  the  instructions  of  the  court. 

Several  of  the  instructions  are  also  complained  of  by 
the  appellant.  As  to  the  first  one,  it  is  contended  that 
the  court,  in  instructing  the  jury  as  to  ^^e  j^^^^^^^^^^ 
right  of  the  plaintiff  to  recover  in  case  the 
defendant  was  negligent,  left  out  of  consideration  the 
question  of  contributory  negligence  of  the  plaintiff. 
But,  conceding  this  to  be  true,  the  court  expressly  in- 
structed the  jury,  later  on,  that  notwithstanding  the 
negligence  of  defendant,  if  the  plaintiff's  negligence 
contributed  to  the  injury,  she  was  not  entitled  to  re- 
cover, and  consequently  there  was  no  error. 

We  think  there  is  no  error  in  any  of  the  instructions; 
that  the  cause  was  fairly  submitted  to  the  jury;  and 
that  the  proof  was  sufficient  to  sustain  the  verdict  ob- 
tained by  the  plaintiff.  There  being  no  other  matter 
complained  of  calling  for  especial  attention,  the  judg- 
ment is  affirmed. 

Anders,  Gordon,  and  Dunbar,  JJ.,  concur. 


NOTE. 


Contributory  Negligence  in  Getting  off  Car. — The  court  proi>erlj 
refused  to  instruct  that  it  is  contributory  neg-ligence  per  se  for  a 
passenger  to  alight  from  a  train  on  the  platform  of  the  station  if 
the  train  is  in  motion,  where  the  only  evidence  as  to  the  train's  fail- 
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ure  to  stop  is  that  it  was  barely  moving",  and  this  is  coupled  with 
the  statement  that  the  passeng-er  was  being*  assisted  to  alight  by  an 
employee  in  charge  of  the  train.  Georgia  Pac.  R.  Co.  v.  West,  66 
Miss.  310,  6  So.  Rep.  207. 

Where  a  passenger  goes  to  the  lower  step  of  a  train  when  it  is  ap- 
proaching a  station,  but  while  still  moving,  from  which  he  is  thrown,, 
by  a  sudden  jerk,  and  injured,  he  is  guilty  of  such  negligence,  in 
attempting  to  alight  while  the  train  is  in  motion,  as  to  defeat  a  re- 
covery. Secor  V,  Toledo,  P.  &  W.  R.  Co.,  10  Fed.  Rep.  IS.— Review- 
ed in  Jewell  v,  Chicago,  St.  P.  &  M.  R.  Co.,  6  Am.  Sl  Eng.  R.  Cas. 
379,  54  Wis.  610,  41  Am.  Rep.  63. 

Stepping  from  a  moving  train,  which  checks  its  speed  at  a  station 
instead  of  stopping  as  required  by  law,  is  not  necessarily  negli- 
gence in  him  who  thus  steps  from  it  and  is  thereby  injured.  If  in 
stepping  from  the  train  he  takes  no  more  risk  than  a  man  of  ordi- 
nary prudence  would  take  under  like  circumstances,  he  is  not  there- 
by precluded  from  recovering  for  injuries  sustained.  If,  on  the 
contrary,  he  failed  to  exercise  ordinary  prudence,  and  stepped  from 
the  train  when  a  prudent  man  would  not,  his  recovery  for  damages 
for  injury  would  be  prevented  by  his  contributing  by  his  negligence 
to  his  own  hurt.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Smith,  59  Tex. 
AO^.~  Quoting  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cantrell,  8  Am.  &  Eng. 
R.  Cas.  202,  37  Ark.  519;  Chicago  &  A.  R.  Co.  v,  Bonifield,  8  Am.  Sl 
Eng.  R.  Cas.  494,  104  111.  223. 


TOBIN 

Chester  &  L.  Narrow-Gauge  R.  Co. 

{Supreme  Court  of  South  Carolina,  July  jo,  iSgd.) 

Place  of  Trial. — A  statute  providing  that  railroads  may  sue  and 
be  sued  in  any  court  of  law  or  equity  in  the  state,  has  no  reference 
to  the  place  of  trial. 

Residence  of  Railroad  Corporation. — Where  by  statute  it  is  pro- 
vided that  actions  for  injury  to  personal  property  shall  be  tried  in 
the  county  in  which  the  defendant  resides  at  the  time  of  the  com- 
mencement .of  the  action,  A^/(/,  that  a  railroad  corporation  organ- 
ized under  the  laws  of  the  state  is  within  the  meaning  of  such 
statute  a  resident  of  the  county  or  counties  where  its  line  is  located^ 
and  where  it  maintains  a  public  office  for  the  transaction  of  its  bus- 
iness, and  an  agent  upon  whom  process  may  be  served. 

Appeal  from  Barnwell  county  common  pleas  cir- 
cuit court.     Affirmed, 

Belling-er^  Tovjnsend  &  O' BanrioUy  for  appellant. 
A .  G.  Brice,  for  respondent. 
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Jones,  J.  This  is  an  appeal  from  an  order  trans- 
ferring this  case  from  the  court  of  common  pleas  for 
Barnwell  county  to  that  of  Chester  county.  The  ac- 
tion was  commenced  in  Barnwell  by  service  of  sum- 
mons and  complaint  on  the  defendant  at  Chester,  S.  C, 
for  damages  for  alleged  injury  to  plaintiff's  cow  while 
in  course  of  transportation  over  the  line 
of  the  defendant  company  and  connecting 
lines  from  Guthriesville,  in  York  county,  to  Barn- 
well, S.  C.  The  defendant  -is  a  domestic  railway 
corporation,  under  the  laws  of  this  state,  its  only  line 
of  railroad  in  this  state  lying  in  Chester  and  York 
counties,  where  its  agencies  are  established  and  its 
business  carried  on,  having  its  principal  office  in  Ches- 
ter county.  It  has  no  property  and  no  agency  in  Barn- 
well county.  His  honor,  James  Aldrich,  the  presiding 
judge,  held  that  the  court  was  without  jurisdiction  to 
try  the  action,  for  the  reason  that  the  defendant  was 
not  a  resident  of  the  county  of  Barnwell,  within  the 
meaning  of  section  146  of  the  Code  of  Civil  Procedure, 
and,  therefore,  transferred  the  case  for  trial  to  Chester 
county.  Appellant  appeals,  upon  the  following 
ground  **That  his  honor,  the  presiding  judge,  erred 
in  holding  that  the  court  of  common  pleas  for  Barnwell 
county  was  without  jurisdiction  to  try  this  cause,  for 
the  reason  that  the  defendant  was  not  a  resident  of  the 
county  of  Barnwell,  whereas  he  should  have  held  that, 
the  defendant  being  a  domestic  railway  corporation, 
organized  under  the  laws  of  this  state,  its  residence 
was  only  limited  by  the  limits  of  the  jurisdiction  of  the 
state  creating  it,  and  that  said  defendant  was  liable  to 
be  sued  as  a  resident  of  any  county  within  this  state." 

Section  146  of  our  Code  provides  that  actions  of  this 
character — injury  to  personal  property — shall  be  tried 
in  the  county  in  which  the  defendant  resides  at  the 
time  of  the  commencement  of  the  action.  We  have  no 
statute  expressly^  providing  for  the  place  of  trial  of 
such  actions  against  domestic  corporations.  Section 
1543  of  the  Revised  Statutes  of  1893,  pro-       „     ,^ , 

.,.  ii     i  "%  1  1.  .   "^  flM««f Trial. 

viding    that    a    railroaui   corporation   mcor- 

porated  in  this  state  "may  sue  and  be  sued,"  etc.,  "in 
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any  court  of  law  or  equity  in  this  state,"  etc.,  has  no 
reference  to  the  place  of  trial.  Where,  then,  is  the 
residence  of  a  domestic  railroad  corporation  in  this 
state?  The  case  of  Bristol  v.  Railroad  Co.,  15  111. 
437,  very  strongly  states  thp  answer  as  follows:  **The 
residence  of  a  corporation,  if  it  can  be  said  to  have  a 

residence,  is  necessarily  where  it  exercises 
fSlS'Srpmtui.'   corporate  functions.     It  dwells  in  the  place 

where  its  business  is  done.  It  is  located 
where  its  franchises  are  exercised.  It  is  present  where 
it  is  engag-ed  in  the  prosecution  of  the  corporate  enter- 
prise. This  corporation  has  a'  legal  residence  in  any 
county  in  which  it  operates  the  road  or  exercises  cor- 
porate powers  and  privileges.  In  legal  contemplation, 
it  resides  in  the  counties  through  which  its  road  passes, 
and  in  which  it  transacts  its  business."  To  the  same 
effect,  see  Davis  v.  Banking  Co.,  17 Ga.  323;  Slavensr. 
Railroad  Co.,  51  Mo.  308.  This  last-named  case  de- 
cides that  "the  residence  of  a  railroad  corporation  is  in 
any  county  through  which  its  line  of  road  passes,  and 
in  which  it  has  an  agent,  upon  whom  process  of  case 
can  be  served."  There  is  another  line  of  cases  which 
hold  that,  in  the  absence  of  statutory  regulation,  the 
residence  of  a  railroad  corporation  is  where  its  princi- 
pal office  is  located.  Railroad  Co.  v.  Cooper,  30  Vt. 
476;  Thorn  v.  Railroad  Co.,  26  N.  J.  Law,  121; 
Transportation  Co.  v.  Scheu,  19  N.  Y.  408;  Pelton  v. 
Transportation  Co.,  37  Ohio  St.  450;  Jenkins  v.  Stage 
Co.,  22  Colo.  537,  45  Pac.  — ;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Gonzales,  151  U.  S.  496,  14  Sup.  Ct.  401. 
In  the  case  of  Cromwell  v.  Trust  Co.,  2  Rich.  Law, 
512,  it  was  held  that  a  corporation  has  its  place  of  legal 
residence  wherever  its  corporate  business  is  done. 
Judge  ButLtER,  delivering  the  opinion  of  the  court, 
said:  **I  take  it  that  'residence'  is  a  place  of  legal  abode, 
in  its  legislative  meaning.  A  corporation  must  have 
some  abiding  place  of  local  definiteness.  Is  there  any- 
thing out  of  the  way  in  saying  where  a  bank  'resides'  ? 
We  all  understand  the  import  of  the  words,  'Where  is 
a  bank  or  other  corporation  situated  ?'      It  is  situated 
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^liere  it  is  in  the  habit  of  doing  its  business."  In  the 
case  of  Glaize  v.  Railroad  Co.,  1  Strob.  70,  the  court 
held  that  the  legal  residence  of  a  corporation  is  not 
confined  to  the  locality  of  its  principal  office  of  busi- 
ness. Accordingly,  the  court  refused  to  set  aside  a 
writ  in  assumpsit  served  upon  the  president  of  the 
company  at  Columbia,  and  returnable,  notwithstanding 
the  president  resided  in  Charleston,  and  the  company 
had  its  principal  office  in  Charleston.  The  company 
had  no  office  in  Columbia,  and  a  part  of  its  line  was  in 
Richland  county.  The  court,  among  other  things, 
said:  '*The  residence  of  the  company,  if  a  local  resi- 
dence can  be  affirmed  of  it,  is,  most  obviously,  where 
it  is  actively  present  in  the  operations  of  its  enterprise." 
There  are  some  expressions  in  the  opinion  that  seem  to 
sustain  the  appellant's  contention,  but  they  were  not 
necessary  to  a  decision  of  the  point  before  the  court. 
The  contest  was  whether  the  service  of  a  writ  should 
be  set  aside  because  the  service  was  made  and  the  .  writ 
was  returnable  in  Richland,  where  the  company  did 
business  and  held  an  office,  instead  of  in  Charleston 
county,  where  the  principal  office  was  located.  Our 
conclusion  is  that  a  railroad  corporation  organized 
under  the  laws  of  this  state  is,  within  the  meaning  of 
section  146  of  the  Code,  a  resident  of  the  county  or 
counties  where  its  line  is  located,  and  where  it  main- 
tains a  public  office  for  the  transaction  of  its  business, 
and  an  agent  upon  whom  process  may  be  served.  The 
judgment  of  the  circuit  court  is  affirmed. 


NOTKS. 

Jurisdiction — As  Dependent  upon  County  Lines. — See  also  note  57 
Am.  &  Eng.  R.  Gas.  %,  1  Rap.  &  Mack  Dig.  25.— (I)  California.— 
Where  an  action  for  damages  is  brought  for  injury  resulting  from 
the  wrongful  refusal  of  a  railroad  company  to  carry  plaintiffs'  lum- 
ber to  market,  in  consequence  of  which  plaintiffs  were  unable  to  sell 
their  lumber  and  could  not  profitably  operate  their  sawmills,  the 
action  may  be  brought  in  the  counly  where  the  refusal  to  carry  oc- 
curred, under  Const.  Gal.  art.  12,  §  18,  which  provides  that  a  corpo- 
ration may  be  sued  in  the  county  where  the  obligation  or  liability 
arises,  or  where  its  principal  place  of  business  is  situated,  although 
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the  complaint  also  alleg^es  that  such  refusal  was  pursuant  to  a  con- 
spiracy entered  into  between  the  defendant  and  other  lumber  deal- 
ers not  resident  within  the  county,  who  are  not  made  parties  to  the 
action,  for  the  purpose  of  inflating-  the  price  of  lumber  and  g'iving- 
the  parties  concerned  a  monopoly  of  the  trade.  Chase  v.  South 
Pac.  Coast  R.  Co.,  42  Am.  &  Eng.  R.  Cas.  424,  83  Cal.  468,  23  Pac. 
Rep.  532. 

(2)  Georgia.— The  act  of  February  20,  1854,  defining  the  liabilities 
of  the  railroad  companies  of  the  state  for  injuring  or  killing  live 
stock,  in  so  far  as  it  provides  that  such  corporations  shall  be  suable 
in  the  counties  in  which  such  injuries  or  killing  may  occur,  is  not  in 
conflict  with  that  provision  of  the  constitution  of  the  United  States 
which  prohibits  any  state  from  passing  any  law  impairing  the  ob- 
ligation of  contracts.  Davis  v.  Central  R.  &  B.  Co.,  17  Ga.  323. — 
Distinguishing  Louisville  C.  &  C.  R.  Co.  v.  Letson,  2  How.  (U.  S.) 
SS&,— Approved  in  Georgia  R.  &  B.  Co.  v.  Oaks,  52  Ga.  410. 

Nor  is  the  above  statute  in  conflict  with  that  part  of  the  state  con- 
stitution declaring  that  no  person  shall  be  sued  elsewhere  than  in 
the  county  in  which  he  resides,  as  a  railroad  company  may  be  said 
to  "reside'*  in  the  place  where  it  operates  its  road,  and  not  merely 
where  its  principal  office  is  kept.  Davis  v.  Central  R.  &  B.  Co.,  17 
Ga.  323. 

When  a  suit  is  brought  against  a  company  ex  contractu  in  a  coun- 
ty other  than  that  in  which  it  has  its  principal  office,  although  the 
defendant  may  plead  to  the  merits,  it  is  incumbent  on  the  plaintiff 
to  show  that  the  contract  was  made  or  to  be  performed  in  the  county 
where  the  suit  is  brought,  and  on  failure  of  the  plaintiff  to  make 
such  proof  the  defendant  may  move  to  dismiss  for  want  of  jurisdic- 
tion. (Trippb,  J.,  dissenting).  Greorgia  R.  &  B.  Co.  v,  Seymour,  53 
Ga.  499. 

Suit  may  be  brought  in  the  county  where  they  are  located  for  an 
injury  to  lands  by  a  railroad,  under  section  3339,  Ga.  Code,  aa 
amended  by  the  act  of  1869.  Central  R.  &  B.  Co.  z/.  Cars  well,  54  Ga. 
251. 

Where  the  action  is  to  recover  for  goods  shipped  but  never  deliv- 
ered to  the  consignee,  the  court  of  the  county  of  the  place  of  ship- 
ment has  jurisdiction  of  the  action.  Central  R.  Co.  v,  Brunson,  I 
Am.  &  Eng.  R.  Cas.  308,  63  Ga.  504. 

A  railroad  company,  as  such,  must  be  sued  in  the  county  of  its 
principal  place  of  business,  or  in  a  county  where  there  is  jurisdic- 
tion by  reason  of  the  subject-matter  and  the  locality  of  the  cause  of 
action.  If  the  railroad  company,  as  the  lessee  of  another  has 
caused  damage  to  a  person,  ample  provision  is  made  for  suing  it  as 
such.     Central  R.  Co.  v,  Flournoy,  69  Ga.  763. 

A  railroad  company  may  be  sued  in  any  county  in  which  the 

cause  of  action  originated,  by  any  one  whose  person  or  property  has 

been  injured  by  such  company,  its  officers,  agents,  or  employ ees» 

for  the  purpose  of  recovering  damages  for  such  injury,   whether 

I  there  is  an  agent  of  the  company  resident  in  the  county  of  the  suit, 

and    upon  whom  service  may  be  perfected,  or  not.    Mitchell  v. 
I  Southwestern  R.  Co.,  75  Ga.  398. 

Under  Ga.  Code,  §  3406,  a  railroad  company  is  an  inhabitant  of  all 
the  counties  where  its  road  is  operated,  and  may  be  sued  in  any  of 
such  counties.  East  Tenn.,  V.  &  G.  R.  Co.  v.  Atlanta  &  F.  R.  Co., 
49  Fed.  Rep.  608.— ^<?//£7rt^j«^ Davis  v.  Central  R.  &  B.  Co.,  17  Ga. 
323 ;  Georgia  R.  &  B.  Co.  v.  Oaks,  52  Ga.  410. 


REJSIDENCE  OF  RAILROAD  CORPORATION.         635 

Notes. 

(3)  Illinois. — In  a  suit  against  a  corporation  an  affidavit  of  claim» 
filed  with  the  declaration,  stating  the  amount  due  from  defendant 
to  plainti£F,  and  that  the  principal  office  of  defendant  is  in  the 
county  where  the  suit  is  brought,  is  sufficient  to  show  that  defendant 
is  a  resident  of  that  county  within  the  meaning  of  the  act  providing 
for  the  filing  of  such  affidavit.  Chicago,  D.  &  V.  R.  Co.  v.  Bank  of 
North  America,  82  111.  A9^,— Quoting  Bristol  v.  Chicago  &  A.  R.  Co., 
15  111.  436. 

Where  a  husband  and  wife  sued  a  railroad  in  one  county,  and 
issue  was  joined,  and  the  law  was  afterwards  changed  so  as  to  re- 
quire such  a  suit  to  be  brought  in  a  different  county,  and  the  hus- 
band was  dismissed  as  improperly  joined,  and  the  declaration 
amended  to  show  this — held^  that  it  was  not  necessary  to  refile  the 
declaration,  or  for  a  further  plea  ;  that,  it  being  the  same  cause  of 
action,  the  court  did  not  lose  jurisdiction.  Dickson  v»  Chicago,  B. 
&  Q.  R.  Co.,  81  111.  2\S,— Distinguishing  Illinois  C.  R.  Co.  v,  Cobb, 
64  111.  128. 

(4)  Iowa. — A  railroad  company  has  a  legal  residence  in  any  county 
in  which  it  operates  its  road,  and  may  be  sued  there.  Baldwin  i\ 
Mississippi  &  M.  R.  Co.,  5  Iowa  518. — Following  Bristol  v.  Chicago 
&  A.  R.  Co..  15  III.  436. — Distinguished  in  Dubuque  v,  Illinois  C.  R. 
Co.  39  Iowa  56.  Followed  in  Richardson  v,  Burlington  Sl  M.  R.  Co., 
8  Iowa  260.  Quoted  in  McCabe  v.  Illinois  C.  R.  Co.,  4  McCrary  (U. 
S.)  492,  13  Fed.  Rep.  827;  Harding  v,  Chicago  &  A.  R.  Co.,  80  Mo.  659. 

In  an  action  against  a  railroad  company  to  recover  damages  for  a 
personal  injury,  another  railroad  company,  which  had  assumed  the 
liabilities  of  the  company  causing  the  injury,  was  made  a  co-defend- 
ant, jurisdiction  of  the  company  assuming  the  obligation  being  ac- 
quired by  reason  of  its  having  a  line  of  its  road  through  the  county 
in  which  the  action  was  brought,  though  such  line  was  not  owned 
by  it  when  the  plaintiff's  cause  of  action  accrued,  and  the  liabilit3- 
being  joint,  the  court  had  jurisdiction  of  both  defendants.  Knott  v^ 
Dubuque  &  S.  C.  R.  Co.,  84  Iowa  462,  51  N.  W.  Rep.  57. 

(6)  Kentucky. — A  suit  to  enforce  a  judgment  against  a  railroad 
corporation  created  by  the  laws  of  Kentucky,  if  not  brought  in  the 
county  whence  the  execution  issued,  must  be  brought  either  in  the 
county  in  which  it  has  its  principal  office  or  place  of  business,  or  in 
the  county  in  which  its  president  or  chief  officer  resides.  McDor- 
mant  v,  Louisville,  C.  &  L.  R.  Co.,  11  Bush  (Ky.)  386,  14  Am.  Ry. 
Rep.  370. 

(6)  Maine. — Where  a  railroad  passes  over  parts  of  two  counties, 
the  corporation  may  maintain  an  action  of  assumpsit  in  that  county 
where  they  have  an  office,  which  is  made  the  depository  of  the  books 
and  records  of  the  company  by  a  vote  of  the  directors,  and  a  place 
where  a  large  share  of  the  business  is  transacted;  although  the  com- 
pany may  at  the  same  time  have  another  office  in  the  other  county, 
where  the  residue  of  their  business  is  transacted,  and  in  which  the 
treasurer  and  clerk  reside.  Androscoggin  Sl  K.  R.  Co.  v,  Stevens,  28 
Me.  434. 

(7)  Missouri. — The  residence  of  a  railroad  company  is  in  anj" 
county  through  which  its  road  passes,  and  in  which  it  has  an  agent 
under  whom  process  can  be  served,  for  the  purpose  of  bringing  ac- 
tions under  1  Wagn.  Mo.  St.  394,  g^  26,  28.  Slavens  v.  South  Pac.  R. 
Co.,  51  Mo.  308,  3  Am.  Ry.  Rep.  262. 

(8)  Nebraska. — An  action  against  a  company  for  injuries  to  real 
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estate  which  occurred  in  1886,  from  an  overflow  of  the  Platte  river, 
caused  by  the  alleged  negligent  and  wrongful  construction  of  a  rail- 
way bridge  across  said  river,  is  transitory,  and  need  not  be  brought 
in  the  county  where  the  cause  of  action  arose.  The  act  of  1889  is  not 
involved  in  the  case.  Omaha  &  R.  V.  R.  Co.  v.  Brown,  44  Am.  & 
Eng.  R.  Cas.  475,  29  Neb.  492,  46  N.  W.  Rep.  39. 

(9)  New  York. — Under  the  act  of  December,  1847,  providing  how 
corporations  may  be  sued  before  justices  of  the  peace,  a  company 
whose  road  runs  through  two  or  more  counties  may  be  sued  in  either 
county  before  a  justice,  if  any  "presiding  ofl&cer,  secretary,  cashier, 
treasurer,  or  any  director  or  trustee  thereof**  be  in  the  county  upon 
whom  process  may  be  served,  as  provided  by  the  act.  Sherwood  v, 
Saratoga  &  W.  R.  Co.,  IS  Barb.  (N.  Y.)  650. 

And  the  railroad  company  must  be  treated  as  an  inhabitant  and 
freeholder  of  each  county  where  its  track  is  built,  within  the  mean- 
ing of  2  Rev.  St.  227,  §§  13-15,  providing  that  the  first  process  against 
freeholders  shall  be  by  summons  returnable  not  less  than  six  nor 
more  than  twelve  days  from  the  time  of  service;  and,  therefore,  a 
summons  issued  by  a  justice  against  a  railroad  company,  return- 
able in  three  days  is  a  nullity.  Sherwood  v,  Saratoga  &  W.  R.  Co., 
15  Barb.  (N.  Y.)  650. 

Under  Code  Civ.  Pro.  §  341  county  courts  do  not  have  jurisdiction 
of  actions  against  a  domestic  railroad  corporation,  unless  its  prin- 
cipal office  is  in  the  county  where  the  suit  is  brought  or  unless  the 
summons  is  served  in  the  county  where  the  company  transacts  some 
of  its  business.  Heenan  v.  New  York,  W.  S.  &  B.  R.  Co.,  6  Civ.  Pro, 
<N.  Y.)  348,  1  How.  Pr.  N.  S.  S3;  affirmed  in  34  Hun  602. 

(10)  North  Carolina. — A  corporation  may  be  sued  in  the  county 
court  in  any  county  in  the  state  where  the  plaintiff  resides.  More- 
head  V,  Atlantic  &  N.  C.  R.  Co.,  7  Jones  (N.  Car.)  500. 

The  act  of  1868-69,  ch.  257,  providing  that  "venue  in  actions 
against  railroad  companies  shall  be  laid  in  some  county  wherein 
the  track  of  the  company,  or  some  of  it,  is  situated,'*  is  not  in  con- 
flict with  the  state  Constitution,  art.  1,  §  7,  providing  that  "no  man 
or  set  of  men  are  entitled  to  exclusive  or  separate  emoluments  or 
privileges  from  the  community  but  in  consideration  of  public  ser- 
vice.** Kingsbury  v,  Chatham  R.  Co.,  66  N.  Car.  284. — Approv- 
ing Graham  v,  Charlotte  &  S.  C.  R.  Co.,  64  N.  Car.  631. 

(11)  Ohio. — A  railroad  company  may  be  sued  in  any  county 
through  or  into  which  its  road  passes,  without  regard  to  the  nature 
of  the  cause  of  action.  Cincinnati,  H.  &  D.  R.  Co.  v,  Jewett,  8  Am. 
<&  Eng.  R.  Cas.  702,  37  Ohio  St.  649. 

(12)  Pennsylvania. — The  chancery  powers  of  the  supreme  court  as 
to  supervising  and  controlling  the  proceedings  of  corporations, 
other  than  those  of  a  municipal  character,  by  the  act  of  1836,  if  not 
restricted  to  the  city  and  county  of  Philadelphia,  are  not  more  ex- 
tensive in  any  other  part  of  the  state  than  those  of  a  court  of  com- 
mon pleas,  and,  therefore,  the  supreme  court,",when  sitting  at  Har- 
risburg,  cannot  supervise  and  control  the  proceedings  of  the  Penn- 
sylvania R.  Co.  beyond  the  limits  of  the  county  of  Dauphin.  Hays 
V.  Pennsylvania  R.  Co.,  17  Pa.  St.  9. 

(13)  Texas. — In  a  suit  by  a  holder  of  time  checks  issued  by  the 
subcontractors,  against  the  general  contractor  for  building  a  rail- 
road through  the  county  where  suit  is  filed,  and  also  against  the 
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railway  company,  to  enforce  the  laborer's  lien  upon  the  road,  a  plea 
in  abatement  by  a  contractor  that  his  residence  was  in  another 
county  was  properly  stricken  out.  The  rig'ht  to  enforce  the  lien  in 
the  county  where  the  railroad  was  built  gives  the  jurisdiction.  This 
was  not  negatived  in  the  plea.  San  Antonio  &  A.  P.  R.  Co.  v.  Cock- 
rill,  72  Tex.  613, 10  S.  W.  Rep.  702. 


St.  Louis  I.  M.  &  S.  Ry.  Co. 

V, 

Anderson  el  aL 

{Supreme  Court  of  Arkansas y  May  ^,  /«S'p6.) 

Obstruction  of  Drain  by  Railroad. — A  railroad  company  has  na 
right  to  fill  up  a  ditch  made  for  the  purpose  of  drainage  over  land& 
afterwards  acquired  by  it  for  a  right  of  way,  when  the  person  own- 
ing the  soil  drained  made  said  ditch  over  his  own  land,  or  had  ac- 
quired the  right  of  drainage  thereby  as  an  easement.  If  the  rail- 
road has  occasion  to  cross  the  drain  by  an  embankment,  it  is  its. 
duty  to  place  under  the  embankment  a  culvert  to  carry  off  the  water 
as  before,  and  its  neglect  to  do  so  renders  it  liable  for  damag'ea 
caused  thereby. 

Damages — Limitations. — An  action  for  the  damages  caused  by  the 
embankment  should  be  brought  within  three  years  after  its  com- 
pletion. 

Measure  of  Damages. — The  measure  of  damages  in  such  action  is 
the  difference  between  the  value  of  the  land  as  it  would  have  been 
with  the  ditch  open,  and  the  value  of  it  with  the  ditch  closed. 

Appeal  from   Jackson  county  circuit  court.     Re^ 
versed. 

Dodg-e  &  Johnson^  for  appellant. 

Battle,  J-  1.  A  railroad  company  has  no  right  to 
fill  up  a  ditch  made  for  the  purpose  of  drainage  over 
lands  afterwards  acquired  by  it  for  a  right  of  way, 
when  the  person  owning  the  soil  drained 
made  said  ditch  over  his  own  land,  or  had  |S£****"  •'^ 
acquired  the  right  of  drainage  thereby  as  an 
easement.  It  has  no  right  to  obstruct  such  drainage, 
but  if  it  has  occasion  to  cross  the  ditch  by  an  embank- 
ment or  raised  way,  it  is  its  duty  to  place  a  culvert  or 
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covered  drain  under  it  to  carry  off  the  water  as  before, 
and  for  a  neglect  to  perform  this  duty  is  liable  for  the 
damages  caused  by  the  failure.  Proprietors  of  Locks 
and  Canals  v.  Nashua  &  Lowell  R.  Corp.,  10  Cush. 
385. 

2.  The  next  material  question  for  consideration  is,  in 
what  time  shall  action  for  the  damages  occasioned  by 

such  an  obstruction  be  brought?  In  Rail- 
tetio«.         way   Co.    V.    Biggs,   52  Ark.   240,    12    S. 

W.  331,  it  is  said:  * 'Whenever  the  nui- 
sance is  of  a  permanent  character,  and  its  construc- 
tion and  continuance  are  necessarily  an  injury,  the 
damage  is  original,  and  may  be  at  once  fully  com- 
pensated. In  such  case  the  statute  of  limitations  begins 
to  run  upon  the  construction  of  the  nuisance."  Rail- 
way Co.  V.  Morris,  35  Ark.  622,  and  Railway  Co.  v. 
Chapman,  39  Ark.  463,  are  cited  to  sustain  the  rule. 

In  Railway  Co.  v.  Morris,  supra,  "a  solid  roadbed 
embankment  was  built  across  a  wet  weather  stream, 
which  drained  an  area  of  several  square  miles."  The 
railway  company  left  an  open  trestle  at  a  considerable 
distance  from  the  natural  crossing,  and  endeavored, 
without  success,  to  drain  off  the  water  through  that. 
The  court  held  that  the  evidence  justified  the  jury  in 
finding  that  damage  had  resulted  from  the  failure  to  use 
due  care  and  skill  in  constructing  the  roadbed,  and  that 
the  action  for  the  recovery  of  such  damage  should  be 
brought  within  three  years  from  the  time  the  embank- 
ment was  completed. 

In  Railway  Co.  v.  Chapman,  stifra,  the  appellant 
* 'erected  and  maintained  an  embankment  on  its  right  of 
way,  across  a  natural  drain  or  swale,  through  which 
the  accumulation  of  waters  from  the  surrounding  coun- 
try, in  their  natural  flow,  had  previously  passed  oflF 
from  the  land  of  appellee  and  into  the  Arkansas  river. 
Appellant  had,  by  reason  of  a  failure  to  place  sufficient 
culverts  or  drain  pipes  in  said  embankment  and  road- 
bed, obstructed  the  usual  flow  of  water  across  the 
grounds  occupied  by  the  defendant,  and  had  dammed  up 
the  water,  and  caused  it  to  flow  back  and  accumulate 
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on  the  appellee's  land."  This  court  held  that  an  action 
for  the  damages  caused  by  the  embankment  should  be 
brought  within  three  years  after  its  completion. 

So,  in  this  case,  the  obstruction  of  the  ditch  was  per- 
manent; that  is,  it  will  continue  without  change  from 
any  cause  except  human  labor.     The  effect  of  it  was  to 
restore  the  land  drained  to  the  condition  in 
which  it  was  before  the  ditch  was  dug.     Its  ^SH^^H^ 

present  and  future  effect  upon  the  land 
could  be  ascertained  with  reasonable  certainty.  The 
damage  was  original,  and  susceptible  of  immediate 
estimation.  '  *No  lapse  of  time  was  necessary  to  develop 
it. ''  It  was  the  difference  between  the  value  of  the  land 
as  it  would  have  been  with  the  ditch  open,  and  the  value 
of  it  with  the  ditch  closed.  Railway  Co.  v.  Morris,  35 
Ark.  622;  Railway  Co.  v.  Loeb,  118  111.  214,  8  N.  E. 
460. 

As  the  law  does  not  favor  the  multiplicity  of  suits, 
and  all  damages  which  will  be  sustained  as  the  neces- 
sary result  of  the  filling  of  the  ditch  in  question,  and 
are  recoverable,  could  have  been  estimated  at  the  time 
of  such  obstruction,  from  the  effect  of  it  upon  the  value 
of  the  land,  only  one  action  should  be  brought  therefor, 
and  that  within  three  years  after  the  ditch  was  closed  up. 

The  rule  for  the  measure  of  damages  recoverable  in 
an  action  at  law  for  the  destruction  of  crops  is  given  in 
Railway  Co.  v.  Yarborough,  56  Ark.  613,  20  S.  W.  515. 
It  is  unnecessary  to  repeat  it  here. 

Reversed  and  remanded,  with  instructions  to  overrule 
the  demurrer  to  the  second  paragraph  of  appellant's 
answer,  and  to  grant  a  new  trial. 


NOTES. 

Liability  for  Injury  to  Drain. — In  an  action  for  an  injury  to  a  drain 
leading  from  the  plaintiff's  cellar,  the  fact  that  the  drain  imperfectly 
accomplished  the  uses  for  which  it  was  constructed,  cannot  justify 
the  injury  to  it;  nor  may  such  injury  be  justified  by  a  license  from 
a  third  party  on  whose  land  the  drain  is  in  part  constructed.  Ohio 
&  M   R.  Co.  V.  Hemberg-er,  43  Ind.  462. 

It  is  not  necessary  that  one  whose  cellar  drain  has  been  injured 
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should  give  notice  of  the  injury  to  the  party  that  committed  the  in-^- 
jury  before  commencing*  suit  to  recover  damages.  Ohio  &  M.  R.  Co« 
V.  Hemberger,  43  Ind.  &2. 

In  estimating  the  compensation,  the  location  of  the  roadbed  near 
buildings,  or  so  as  to  divide  a  cleared  field,  or  the  fact  that  it  dis- 
turbs or  destroys  the  system  of  drainage,  and  like  circumstances, 
should  be  taken  into  account.  Vicksburg,  S.  &  P.  R.  Co.  v.  Dillard^ 
35  La.  Ann.  1045. 

Since  the.  damages  in  such  cases  are  continuous  and  will  last  while 
the  railroad  remains,  all  the  damag-es,  present  and  prospective, 
which  the  landowner  will  suffer,  should  be  assessed.  Vicksburg,  S. 
&  P.  R.  Co.  V.  Dillard,  35  La.  Ann.  1045. 

The  railroad  company  is  responsible  for  all  impediments  to  drain- 
age and  to  the  system  of  cultivation  which  the  location  of  the  road 
causes  to  the  owner  of  the  expropriated  and  contiguous  lands« 
New  Orleans  Pac.  R.  Co,  v,  Murrell,  36  La.  Ann.  344. 

If  the  construction  of  a  railroad  across  a  farm  lessens  its  value  by 
preventing  the  flow  of  surface  water  from  one  part  of  the  farm  to 
another,  this  is  a  proper  element  to  be  taken  into  consideration  in 
fixing  the  amount  of  compensation  to  which  the  owner  is  entitled. 
The  rules  of  law  governing  the  rig-hts  of  adjacent  owners  as  to  the 
flow  of  surface  water  from  the  land  of  one  onto  the  land  of  the  other 
have  no  application  to  such  a  case.  Pf legar  v,  Hastings  &  D.  R. 
Co.,  5  Am.  &  Eng.  R.  Cas.  85,  28  Minn.  510, 11  N.  W.  Rep.  72. 

Where  the  land  condemned  to  the  use  of  a  railroad  company  was 
crossed  by  a  ditch,  which  drained  the  water  from  it,  as  well  as  from 
an  adjacent  tract  belonging  to  a  third  party,  and  the  company,  by 
conducting  the  water  from  its  land,  prevented  the  flow  from  the  ad- 
jacent tract,  held,  that  the  owner  of  the  latter  was  not  entitled  to- 
recover  damages  for  injuries  sustained  thereby,  he  failing  to  show 
that  he  had  any  title  to  the  use  of  the  said  ditch.  Willey  v.  Norfolk 
Southern  R.  Co.,  98  N.  Car.  263,  3  S.  E.  Rep.  485. 


Birch 

V. 

Lake  Roland  El.  Railway  Co. 

{Court  of  Appeals  of  Maryland ,  June  i6,  1896,) 

Elevated  Railways — Injuries  to  Property — Error. — It  is  error  to  re- 
fuse to  permit  testimony  to  be.  given  by  the  tenant  in  an  action  to 
recover  damages  for  injuries  to  property  caused  by  an  elevated  rail- 
way, showing  that  a  reduction  was  made  in  the  rent  by  the  plaintiff  in 
order  to  retain  the  tenant,  and  in  view  of  what  he  believed  would 
be  the  injurious  effect  of  the  construction  and  operation  of  the 
railway  upon  the  rental  value  of  the  property. 

Instructions — Measure  of  Dannages. — In  such  an  action  it  is  error 
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to  refuse  an  instruction  to  the  effect  that  the  measure  of  the  plaint- 
iff's damag'es  was  the  difference  in  rental  value  of  the  property  be- 
fore and  after  the  construction  of  the  railway. 

Same. — The  property  of  the  plaintiff  was  orig-inally  built  for  & 
livery  stable,  and  in  its  existing*  condition  was  available  for  that 
purpose  only.  Held,  that  it  was  error  to  refuse  an  instruction  to 
the  effect  that  the  plaintiff  was  entitled  to  recover  for  the  diminu- 
tion in  value  of  his  property  as  and  for  a  livery  stable  by  reason  of 
the  construction  and  operation  of  the  defendant's  road. 

Appeal  from  court  of  common  pleas.     Reversed. 

Argfued  before  McSiiERRY,  C.  J.,  and  Bryan,  Bris- 
coe, Roberts,  Page  and  Boyd,  JJ. 

Johfi  P.  Poe^  for  appellant. 

J.  N.  Steele^  J.  E.  Semmes  and  F.  K.  Carey ^  for 
appellee. 

Roberts,  J.  This  case,  in  almost  every  material 
respect,  is  identical  with  the  decision  of  this  court  in 
Webster's  Case,  reported  in  81  Md.  529,  32  Atl.  186. 
There  was  a  judgment  in  favor  of  the  plaintiff  below 
(appellant  here)  for  nominal  damages,  and  Ciwsute* 
from  that  judgment  this  appeal  is  taken. 
There  are  two  exceptions  contained  in  the  record,  the 
first  of  which  relates  to  the  admissibility  of  the  proof 
offered  by  the  plaintiflF,  the  other,  to  the  rejection  by 
the  court  of  the  plaintiff's  five  prayers,  and  to  the 
granting  of  the  plaintiff's  first  and  third  prayers  with 
certain  modifications  made  by  the  court,  and  to  the 
granting  of  the  defendant's  (now  appellee's)  first,  sec- 
ond and  fourth  prayers.  The  essential  facts  are  that 
the  plaintiflF  is  now,  and  has  been  for  a  number  of  years 
past,  the  owner  of  a  leasehold  estate,  for  the  term  of  99 
years,  renewable  forever,  in  a  lot  of  ground  and  prem- 
ises in  the  city  of  Baltimore,  which  is  subject  to  an 
annual  ground  rent  of  $300.  The  lot  is  improved  by 
a  building,  which  has  been  used  as  a  livery  stable  for  a 
number  of  years,  and  is  not,  in  its  existing  condition, 
adapted  to  any  other  purpose.  The  plaintiflF  has  been 
accustomed  to  derive  a  large  yearly  rental  from  said 
premises  as  a  livery  stable. 

The  defendant  has  constructed,  maintains  and  oper- 

5  (N.  s.)  A.  &  E.  R.  Cas.— -39 
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ates  an  elevated  and  surface  railroad  which  passes  in 

front  of  the  plaintiff's  lot.  The  elevated 
BeTjud  luiihfip-  position  of  the  railroad  is  not  directly  in 
•rtj.  **       '"    front  of  the  plaintiflF's  premises,  but  begins 

about  12  feet  distant  from  the  northern 
boundary  of  the  lot.  The  railroad  has  been  in  opera- 
tion since  the  month  of  May,  1893.  The  plaintiflF 
offered  to  prove  by  Webster,  who  was  the  appellee  in 
81  Md.  529,  32  Atl.  186,  that,  shortly  after  the  cars 
began  to  run  over  the  defendant's  road,  he  and  Web- 
ster, who  was  his  then  tenant,  had  modified  the  terms 
•of  the  lease  between  them  by  reducing  the  rent  from 
^1,200  a  year  to  $900  a  year  ;  that  this  reduction  was 
made  in  order  to  retain  Webster  as  his  tenant,  and  in 
^iew  of  what  they  both  believed  would  be  the  injurious 
effect  of  the  construction  and  use  of  defendant's  road 
upon  the  rental  value  of  the  property  as  a  livery  stable. 
This  offer  constitutes  the  plaintiff's  first  exception. 
We  think  the  court  below  was  clearly  in  error  in  re- 
fusing to  permit  the  testimony  to  be  given.  It  was, 
after  all,  and  at  most,  nothing  but  an  expression  of  the 
opinion  of  Webster  p,nd  of  the  plaintiff  as  to  the  effect 
upon  the  plaintiff's  lease  produced  by  the  construction 
of  the  defendant's  road.  We  do  not  perceive  where,  in 
any  respect,  it  violated  any  rule  of  evidence ;  and  not- 
withstanding the  fact  that  it  may  have  been  somewhat 
insignificant  in  its  effect,  its  weight  was  for  the  jury, 
and  not  for  the  court. 

Coming  then  to  the  consideration   of  the   various 
prayers   which  constitute  the   second    exception,   we 

think  there  are  but  two  propositions  in  the 
nrl*"  DamISi?.*"'  determination  of  this  appeal  now  necessary 

to  be  decided.  Separate  consideration  of 
the  prayers  contained  in  this  exception  will  not,  there- 
fore, be  requisite.  The  first  proposition  which  we 
think  untenable  is  the  granting  of  the  plaintiff's  first 
prayer  as  modified  by  the  court.  Without  this  modifi- 
cation made,  the  prayers  correctly  stated  the  law  of  the 
case,  and  should  have  been  granted.  Mr.  Chief 
Justice  McSherry,  in  delivering  the  opinion  of  this 
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court  in  Mackenzie's  Case,  74  Md.  50,  21  Atl.  690, 
says  :  *  *  The  true  measure  of  damages  in  such  a  case 
as  this  is  not  what  a  particular  individual  would  be 
willing"  to  charge  for  having  the  pole  put  up  or  remain, 
nor  the  amount  some  other  person  might  consider  the 
rental  value  was  depreciated  for  the  purposes  of  his 
business,  but  where  the  land  of  the  plaintiflF  is  not 
taken,  nor  his  soil  actually  invaded,  the  measure  of 
damages,  as  adjudged  in  many  cases,  is  either — First, 
the  extent  to  which  the  rental  or  usable  value  of  the 
particular  property  has  been  diminished  by  the  tres- 
pass or  injury  complained  of  (Railroad  Co.  v.  Boyd,  67 
Md.  41,  10  Atl.  315 ;  Wood  v.  State,  66  Md.  61,  5  Atl. 
476) ;  or,  secondly,  the  difference  in  value  of  the  prop- 
erty before  the  construction  of  the  pole,  and  its  value 
afterwards,  if  the  depreciation  in  value  has  been  caused 
by  the  erection  and  maintenance  of  the  pole.  Shepherd 
V,  Railroad  Co.,  130  U.  S.  426,  9  Sup.  Ct.  598."  And 
in  Webster's  Case,  siifra.  Judge  Bryan  said  :  *'  The 
plaintiff's  prayer  claims  damages  for  the  diminution  of 
the  rental  value  of  his  leasehold  property.  His  testi- 
mony was  that  before  the  building  of  the  road  the 
annual  value  of  the  property  was  twelve  hundred  dol- 
lars, and  the  construction  and  use  of  the  road  reduced 
this  value  so  much  that  it  was  worth  nothing.  His 
landlord  remitted  three  hundred  dollars  of  the  rent, 
leaving  him  bound  still  to  pay  nine  hundred  dollars  a 
year.  If  the  jury  found  that  the  usable  value  of  the 
property  was  destroyed  or  diminished  by  the  cause 
alleged,  they  were  justified  in  finding  a  verdict  for 
damages  done.  Great  exception  is  taken  to  the  lan- 
guage of  the  prayer.  But  it  seems  to  us  that  its  fair 
meaning  is  that  the  jury  are  to  find  the  damages  which 
the  plaintiff  sustained  as  tenant  of  the  premises  by  the 
diminution  of  its  rental  value.  It  could  not  easily  be 
construed  as  meaning  that  they  were  to  find  the  dam- 
ages which  the  landlord  had  suffered."  The  rule  of 
law  applicable  in  Webster's  Case,  who  was 
the  then  tenant  of  the  plaintiff  here,  finds 
equal  force  and  pertinent  application  in  this  case,  where 
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the  original  lessee  is  suing"  to  recover  damages  for  the 
injury  done  to  his  possession.  The  second  proposition 
contained  in  the  plaintiflF's  prayers,  to  the  effect  that 
the  plaintiflF  was  entitled  to  recover  for  the  diminution 
in  value  of  his  property  as  and  for  a  livery  stable,  is 
undoubtedly  correct.  The  property  was  originally 
built  for  such  purpose,  and,  in  its  existing  condition, 
was  available  for  that  purpose  only.  He  was,  there- 
fore, entitled  to  claim  such  damages  as  the  evidence 
showed  he  had  sustained  in  the  diminished  value  of  his 
property  for  that  purpose,  occasioned  by  the  con- 
struction 2|.nd  use  of  the  road.  For  the  reasons  assigned 
the  judgment  below  must  be  reversed.  Judgment  re- 
versed, with  costs,  and  new  trial  awarded. 

NOTE. 

Elevated  Railroad— Evidence  as  to  Rental  Value. — ^In  New  York 
evidence  as  to  the  depreciation  in  rental  value  of  the  property  on  ac- 
count of  the  construction  of  -  an  elevated  railroad,  has  been  held 
admissible  ag'ainst  the  railroad  company.  Moore  v.  New  York  £^le- 
vated  R.  Co.,  59  N.  Y.  Sup.  Ct.  32;  Korn  v.  Metropolitan  E^levated 
R.  Co.,  59  Hun  (N.  Y.)  505;  Bischoff  v.  New  York  Elevated  R.  Co.» 
18  N.  Y.  Supp.  865 ;  Jewett  v.  Union  Elevated  R.  Co.,  1  N.  Y.  Supp. 
123  ;  Greenwood  v.  Manhattan  Ry.  Co.,  19N.  Y.  Supp.  702;  Woolsey 
V,  New  York  Elevated  R.  Co.,  9N.  Y.  Supp.  133. 
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V. 

Commonwealth. 

{Court  of  Appeals  of  Kentucky  ^  September  25,  i80,) 

Separate  Coaches — Failure  of  Conductor  to  Assign  Passengers. — 
Under  statutory  provisions  in  Kentucky,  railroads  operating-  lines 
in  the  state  must  provide  separate  coaches  of  equal  quality  and  ac- 
commodation for  white  and  colored  passeng-ers,  a  fine  being-  im- 
posed for  a  failure  to  do  so,  and  a  penalty  is  imposed  on  the  con- 
ductor or  manager  of  the  train  for  failure  to  assign  passeng-ers  to 
their  respective  coaches.  It  was  held  that  a  railway  company  could 
not  be  fined  where  they  had  provided  the  necessary  coaches,  and 
the  conductor  had  failed  to  assign  white  and  colored  passengers  to 
their  respective  coaches. 


SEJPARATE  COACHES.  645 

Louisville  &  N.  R.  Co.  v.  Commonwealth. 

Appeal  from  Taylor  county  circuit  court.  Re-^ 
versed. 

H.  W.  Bruce,  W.  C.  McChord,  and  John  McChord^ 
for  appellant. 

W.  S.  Taylor  J  for  the  Commonwealth. 

Paynter,  J.  By  section  795,  St.  Ky.,  any  company, 
person,  or  corporation  operating*  a  railroad  car  or 
coaches,  by  steam  or  otherwise,  on  any  railroad  line  or 
track  within  the  state,  is  required  to  furnish  separate 
coaches  or  cars  for  the  travel  or  transportation  of  the 
white  and  colored  passengers  on  its  respective  line  of 
railroad.  Each  compartment  of  a  coach,  divided  by  a 
gfood  and  substantial  wooden  partition,  with  a  door 
therein,  is  deemed  a  separate  coach,  within  the  meaning 
of  statute ;  but  each  separate  coach  or  compartment 
must  bear  in  some  conspicuous  place  appropriate  words, 
in  plain  letters,  indicating  the  race  for  which  it  is  set 
apart.  Section  796  declares  that  the  person  or  com- 
pany operating  the  road  shall  make  no  difference  or  dis- 
crimination in  the  quality  or  convenience  or  accommoda- 
tions in  the  cars  or  coaches  or  partitions  set  apart  for 
the  white  and  colored  passengers.  Section  797  pro- 
'  vides  that  any  company  that  shall  fail  or  refuse  to  com- 
ply with  the  provisions  of  sections  795  and  796  shall  be 
deemed  guilty  of  a  misdemeanor,  and^  upon  conviction 
thereof,  be  fined  not  less  than  $500  nor  more  than 
$1,000  for  each  offense. 

The  indictment  charges  that  the  railroad  company 
did  "unlawfully  and  wrongfully,  by  its  agents,  em- 
ployees, or  those  in  charge  of  its  train  of  cars,  fail  or 
refuse  to  furnish  a  separate  coach  for  white  and  colored 
passengers,  of  the  same  quality,  convenience,  and  ac- 
commodations in  its  cars  or  coaches  or  partitions  set 
apart  for  white  and  colored  passengers."  On  the  trial 
the  company  was  found  guilty,  and  fined  $500.  The 
train  in  question  was  a  special,  not  running  on  the  time 
of  any  regular  train  on  the  road.  It  was  chartered  by 
Smith  &  Heizer,  to  run  from  Greensburg  to  Campbells- 
ville.     They  sold  the  tickets,  and  collected  the  fares, 
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and  directed  where  the  train  was  to  stop,  but  the  train 
was  operated  with  the  company's  crew,  including-  the 
conductor.  At  a  station  some  five  miles  from  Camp- 
bellsville,  the  train  was  stopped  to  receive  passengers. 
Among  those  who  boarded  the  train  were  two  negroes, 
Thomas  White  and  his  wife,  Lula.  Smith  collected 
their  fare  to  Campbellsville.  White  and  his  wife  got 
on  the  car  which  was  used  by  the  company  for  colored 
passengers  on  the  road,  and  upon  which  he  had  been  in 
the  habit  of  riding.  Smith  ordered  White  and  his  wife 
to  take  a  car  which  was  attached  to  the  train,  which  ap- 
pears to  have  been  a  mail  and  tool  car,  and  which  does 
not  appear  to  have  had  the  same  conveniences  and  ac- 
commodations  of  the  other  cars.  At  the  time  in  ques- 
tion the  compartment  in  the  coach  set  apart  for  colored 
passengers  was  partly  used  by  white  passengers.  It  is 
not  contended  that  the  compartment  in  the  coach  used 
for  colored  passengers  was  not  of  the  same  quality,  and 
did  not  have  the  same  conveniences  and  accommodations, 
as  those  used  for  carrying  white  passengers.  The  of- 
fense, if  one  was  committed,  consisted  in  those  in  charge 
of  the  train  removing  the  colored  passengers  from  the 
compartment  in  the  coach  provided  by  the  company  for 
them,  to  the  so-called  *'tool  car."  White  proves  that 
he  was  in  the  compartment  for  colored  passengers  when 
ordered  into  the  tool  car. 

Under  the  statute,  a  penalty  is  denounced  against 
persons,  companies,  and  corporations  operating  lines  of 
railroads  for  the  failure  to  furnish  separate  cars  or 
coaches,  or  compartments  therein,  without  discrimina- 
tion in  quality,  conveniences,  and  accommodations  for 
the  travel  or  transportation  of  white  and  colored  pas- 
sengers. When  the  company  has  furnished  the  kind  of 
cars  or  coaches  which  the  law  requires,  section  799, 
St.  Ky.,  imposes  the  duty  on  the  conductor  or  manager 
of  the  railroad. to  assign  the  white  and  colored  passen- 
gers to  their  respective  coaches  or  compartments  there- 
in. Section  800  provides  a  penalty  to  be  imposed  on 
the  conductor  or  manager  for  his  failure  to  discharge 
the  duty  required  of  him.     This  is  not  a  proceeding  to 
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recover  damages  of  the  company  for  a  wrongful  act  of 
its  agent  or  employee.  It  is  a  penal  prosecution,  to 
impose  a  fine  against  the  company  for  the  alleged  viola- 
tion of  a  statute.  The  company  cannot  be  fined  for  an 
act  of  those  whom  it  puts  in  charge  of  a  train  because 
they  may  have  violated  a  penal  statute.  The  failure  to 
furnish  the  coaches  for  the  transportation  of  white  and 
colored  passengers  of  the  kind  required  by  the  statute 
is  an  affair  of  the  company.  A  failure  to  assign  the 
white  and  colored  passengers  to  their  respective  coaches 
or  compartments  is  an  offense  of  such  conductor  or 
those  in  charge  of  the  train.  For  the  offense  of  the 
company  the  conductor  cannot  be  convicted  and  fined, 
neither  can  the  company  be  convicted  and  fined  for  the 
offense  of  the  conductor  or  those  in  charge  of  the  trains, 
as  is  the  result  of  this  prosecution.  The  court  should 
have  told  the  jury  to  find  for  the  defendant.  The  case 
is  reversed,  for  proceedings  in  conformity  with  this 
opinion. 


Hedges  eL  al. 

V. 

West  Shore  R.  Co.  et.  al. 

{Court  of  Appeals  of  New  York^  October  6,  i8g6J) 

Rights  of  Riparian  Owners — Illegal  Obstruction.* — Land  was  ac- 
quired by  the  plaintiffs,  on  an  inlet  of  a  navigable  river,  between 
which  land  and  the  river  there  was  a  strip  of  land  owned  by  the 
state  over  which  the  owner  of  the  plaintiffs'  land  had  right  of  ac- 
cess to  the  channel  of  the  river.  The  plaintiffs  also  acquired  a 
grant  of  land  from  the  state  adjoining  their  original  purchase.  A 
railroad  company,  had,  before  the  purchase  of  the  land  by  the 
plaintiffs,  condemned  and  acquired  a  right  of  way  over  the  strip  of 
land  owned  by  the  state,  and  constructed  a  bridge  across  the  inlet. 
After  the  plaintiffs  had  used  their  land  for  several  years,  they  en- 
deavored to  dig  a  canal  from  the  channel  of  the  river  up  into  the 
inlet,  and  were  stopped  by  the  railroad  bridge. 

*Note.—See  Rap.  &  Mack's  Dig.  703,  716;  notes  to  29  Am.  &  Eng. 
R.  Cas.  494;  20  Am.  &  Eng.  R.  Cas.  285;   17  Id.  157;  23  Id.  82;  S  Id.  92. 
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Held,  that  such  bridge  was  not  an  unlawful  obstruction  as  aguinst 
the  plaintiffs,  and  that  they  were  not  entitled  to  enjoin  the  opera- 
tion of  the  defendants'  railroad,  or  to  maintain  any  action  against 
the  defendants  for  an  unlawful  injury  to  their  property. 

Appeai^  from  supreme  court,  g-eneral  term,  Second 
department.     Reversed. 

Edward  Winslow  Paig'e,  for  appellants. 
Andrew  Shiland^  Jr.^  for  respondents. 

O'Brien,  J.  This  actioti,  in  its  form,  and  in  the  na- 
ture and  measure  of  the  relief  awarded  by  the  judg- 
ment, is  substantially  the  same  as  the  numerous  cases, 
now  so  familiar  to  the  court,  prosecuted  by  the  owners 
of  property  abutting  upon  streets  in  the  city  of  New 
York,  against  the  elevated  railroads.  The  principle 
upon  which  the  judgment  rests  is  far-reaching  in  its 
operation  and  application,  and  demands  most  careful 
examination. 

There  is  but  little,  if  any,  dispute  with  respect  to  the 
material  facts,  the  controversy  depending  entirely  upon 
the  rule  of  law  that  should  govern  the  rights  of  the 
parties.  The  plaintiffs  are  the  owners  of  certain  up- 
lands on  the  westerly  shore  or  bank  of  the  Hudson 
river,  at  or  near  Cornwall.  They  acquired  the  title  to 
these  lands  by  grant  from  the  executor  of  one  Ward, 
October  25,  1886.  Subsequently,  and  on  September  7, 
1887,  they  acquired,  by  ^rant  from  the  state,  certain 
lands  under  water  adjacent  to  and  in  front  of  the  up- 
lands, which  they  filled  up,  and,  by  construction  of  all 
the  necessary  appliances,  have  converted  the  whole 
property  into  a  brickyard,  where  they  have  ever  since 
been  engaged  in  the  business  of  manufacturing  bricks 
for  sale,  and  transporting  their  product  to  the  market 
by  railroad,  and  also  by  boats  upon  the  river.  All  this 
took  place  with  full  knowledge  on  the  part  of  the 
plaintiffs  of  the  existence  and  operation  of  the  railroad, 
it  having  been  constructed  and  put  into  operation 
several  years  before  the  plaintiff  purchased  the  land, 
the  situation  then  being  the  same  as  when  this  action 
was  commenced.  The  New  York  Central  is  the  lessee 
of  the  West  Shore  Railroad  Company,  the  latter  having 


IX^LEGAL  OBSTRUCTIONS.  649 

Hedges  v.  West  Shore  R.  Co. 

succeeded  to  all  the  rights  and  franchises  of  other  cor- 
porations that  had  constructed  and  put  into  operation 
the  railroad  now  operated  by  the  Central  Company 
along  the  westerly  shore  of  the  river.  The  railroad 
was  constructed  and  put  into  operation  in  the  year  1883. 
The  plaintiffs'  property  is  situated  at  a  point  where  a 
stream  known  as  ''Murderer's  Creek,"  flowing  from 
the  west,  enters  the  Hudson,  and  at  the  junction  of  a 
branch  of  the  railroad  of  the  defendants  which  runs 
from  a  westerly  point,  and  here  intersects  the  main 
line,  running  north  and  south  along  the  westerly  shore 
of  the  Hudson.  In  the  year  1881  the  executors  of 
Ward  granted  to  the  railroad  corporation  considerable 
land  for  the  purpose  of  constructing  the  road  upon  the 
banks  of  the  creek  and  near  the  river,  for  which  the 
railroad  paid  between  four  and  five  thousand  dollars. 
In  the  same  year  the  railroad  company,  exercising  the 
right  of  eminent  domain  under  the  statute,  condemned 
a  strip  of  land  under  water,  99  feet  wide,  across  the 
mouth  of  Murderer's  creek.  This  proceeding  was  for 
the  purpose  of  acquiring  the  title  of  the  state  to  this 
strip,  and,  upon  the  confirmation  of  the  report,  the  rail- 
road company  paid  the  award,  and  proceeded  to  con- 
struct the  road.  At  that  point  the  railroad  structure  is 
a  pile  bridge  across  the  mouth  of  the  creek,  with  open- 
ings of  14  feet  between  the  uprights,  and  of  a  height, 
in  the  clear,  of  8  feet  above  high  tide.  The  easterly 
line  of  the  plaintiffs'  grant  from  the  state  is  a  dock 
which  has  been  constructed  for  the  purpose  of  their 
business,  and  there  intervenes  between  ^he  dock  and 
the  railroad  structure  a  space  100  feet  wide  which  be- 
longs to  the  state. 

The  only  injury  which  it  is  claimed  the  plaintiffs 
have  sustained  is  the  obstruction  which  the  railroad 
structure  constitutes  to  their  access  from  their  uplands 
to  the  channel  of  the  river.  In  the  natural  condition  of 
things,  and  at  the  time  of  the  plaintiffs'  grant,  and  at 
the  time  of  the  construction  of  the  railroad,  the  waters 
of  the  river  at  this  point  were  quite  shallow,  and  navi- 
gable only  with  small  boats;  and  it  is  found  that  at 
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these  times  there  was  no  plax:e  in  the  river  between  the 
plaintiffs'  grant  and  the  railroad  structure,  and  within 
several  hundred  feet  outside  or  easterly  of  it,  where 
there  was  water  enoug-h  to  float  the  barges  or  vessels, 
when  loaded,  which  the  plaintiffs  have  now  in  use  in 
their  business.  It  appears  that  in  1887,  after  the 
plaintiffs  had  prepared  the  brickyard,  they  began  at  the 
westerly  channel  bank  of  the  river  to  dig  a  canal  10 
feet  deep,  and  about  30  feet  wide,  and  continued  this 
canal  westerlv  towards  the  railroad  structure  and  the 
shore,  about  2,800  feet  to  the  easterly  edge  of  the  strip 
acquired  by  the  defendants  from  the  state,  and  upon 
which  the  railroad  was  constructed.  Here  the  plaint- 
iffs were  obliged  to  stop,  as  the  structure  upon  which 
the  railroad  is  operated  became  an  unquestionable  ob- 
struction to  the  further  progress  of  the  work,  so  that 
the  plaintiffs  have  not  been  able  to  complete  the  canal 
up  to  the  brickyard.  This  being  the  situation,  the 
plaintiffs  were  obliged  to  build  a  causeway  from  their 
brick)rard,  easterly  from  their  own  land,  across  the 
space  of  100  feet  belonging  to  the  state,  across  and  un- 
der the  railroad  structure  to  a  dock  outside,  between 
the  railroad  and  the  channel,  where  the  barges  could 
land.  Upon  this  causeway  has  been  placed  a  car  track, 
over  which  the  bricks  are  conveyed  in  cars  for  the 
space  of  about  300  feet  to  the  vessels  in  the  river. 
There  is  some  confusion  and  conflict  in  the  findings 
with  respect  to  the  precise  location  of  the  strip  of  land 
under  water  which  the  defendants  acquired  from  the 
state,  and  upon  which  the  railroad  structure  is  built, — 
whether  it  is  a  part  of  Murderer's  creek  or  of  the  river. 
The  defendants  claim  that  it  is  part  of  the  creek,  and, 
as  they  own  the  banks  and  bed  of  that  stream,  the 
locus  in  quo  is,  in  the  strictest  sense,  private  property. 
The  findings,  however,  sufficiently  show  that  the  pile 
bridge  or  structure  complained  of  is  over  an  inlet  of  the 
river,  formed  by  the  junction  of  the  creek  at  that 
point,  in  waters  where  the  tide  ebbs  and  flows;  and, 
for  all  the  purposes  of  this  discussion,  it  will  be  as- 
sumed that  the  structure  is  in  the  Hudson.     We  have. 
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then,  the  case  of  a  riparian  proprietor  who,  with 
knowledge  of  the  situation,  devotes,  or  attempts  to  de- 
vote, his  property  to  certain  uses  inconsistent  with  the 
existence  of  the  railroad,  and  a  structure  in  a  public 
river,  some  200  feet  below  high- water  mark,  and  be- 
tween the  plaintiflFs'  property  and  the  navigable  chan- 
nel, constructed  under  the  circumstances  stated,  consti- 
tuting an  obstruction  to  the  plaintiffs'  access  from  their 
property  to  the  channel,  in  the  manner  and  to  the  ex- 
tent that  they  now  claim  and  assert  as  a  legal  right. 
This  is,  practically,  the  physical  situation  upon  which 
the  plaintiffs'  judgment  rests. 

It  should  be  observed  here  that,  in  the  numerous 
cases  in  this  court  where  actions  of  this  character  have 
been  sustained  by  property  owners  against  the  ele- 
vated railroads  in  New  York,  a  fundamental  fact  was 
always  assumed  or  found,  namely,  that  the  railroad 
structure  in  the  street  was,  as  to  the  abutting  property 
owner,  unlawful,  and  a  trespass  upon  his  property 
rights.  Story's  Case,  90  N.  Y.  122;  Lahr's  Case,  104 
N.  Y.  287,  10  N.  E.  528;  American  Bank  Note  Co.'s 
Case,  129  N.  Y.  252,  29  N.  E.  302;  Odell's  Case,  130 
N.  Y.  690,  29  N.  E.  998;  McGean's  Case,  133  N.  Y.  9, 
30  N.  E.  647. 

In  this  case  the  learned  trial  judge  has  found,  as  con- 
clusions of  law,  that  the  defendants  have  wrongfully 
and  without  lawful  right,  as  against  the  plaintiffs,  con- 
structed and  maintained  said  railroad  structure,  across 
the  waters  of  said  river,  between  the  plaintiffs'  said 
lands  and  premises  and  the  navigable  waters  of  said 
river,  and  have  wrongfully  obstructed  the  plaintiffs' 
access  from  their  property  to  the  channel,  and  so  have 
injured  the  plaintiffs  in  their  propertv  rights.  This 
finding  suggests  the  important  principle  involved  in 
the  case,  and  that  is  whether  the  defendants  have  in 
fact  or  in  law  invaded  any  right  of  property  which  the 
plaintiffs  acquired  under  the  grants  mentioned.  In 
order  to  get  a  clearer  view  of  the  question,  it  may  be 
well  to  go  back  to  the  condition  of  things  that  existed 
before  the  railroad  was  built  and   inquire   what  the 
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rights  of  the  parties  then  were,  and  how  these  rights 
have  been  affected  by  subsequent  events.  The  owner- 
ship of  the  plaintiffs'  upland  was  then  in  Ward,  or  his 
executor,  under  the  will,  and  the  title  to  the  strip  of 
land  upon  which  the  railroad  structure  now  stands  was 
in  the  state,  subject  to  an  easement  in  favor  of  the  then 
owner  of  the  plaintiffs'  lands,  to  pass  over  it  upon  the 
water  to  the  navigable  channel  of  the  river,  and  to 
enjoy  such  riparian  rights  as  were  incidental  to  the 
ownership  of  the  shore  and  bank  of  the  river.  Rum- 
sey's  Case,  133  N.  Y.  79,  30  N.  B.  654;  Saunders' 
Case,  144  N.  Y.  87,  38  N.  E.  992.  There  is  no  ques- 
tion in  the  case,  of  course,  concerning  easements  of  light 
and  air,  since  it  is  not  claimed  that  these  rights  have 
been  at  all  affected  by  the  acts  of  the  defendants.  The 
plaintiffs'  case  rests  entirely  upon  the  proposition  that 
the  defendants  have  invaded  and  obstructed  the  right 
of  access  to  the  navigable  highway.  In  the  original 
condition  of  things,  the  strip  of  land  under  water, 
where  the  defendants'  railroad  now  is,  was  affected 
with  two  distinct  rights  and  interests  that  were 
liable  to  conflict  with  each  other,  and  this  litigation  is 
really  the  result  of  such  conflict.  It  arises  largely,  we 
think,  from  a  misconception,  on  the  part  of  the  ripa- 
rian owners,  with  respect  to  the  nature,  character, 
and  extent  of  their  rights.  The  riparian  owner  had 
nothing  but  a  natural  easement  or  right  of  access  over 
this  strip  of  land,  as  an  incident  of  his  ownership  of 
the  uplands.  On  the  other  hand,  the  sovereign  owned 
the  land,  subject  to  such  easement,  and  had  the  right  to 
put  the  land  to  any  use  consistent  with  the  exercise  of 
the  easement  on  the  part  of  the  riparian  proprietor. 
The  owner  of  the  banks  and  shore  could  not  so  exer- 
cise his  right  of  passage  or  access  to  the  channel  as  to 
destroy,  or  unreasonably  interfere  with,  the  right  of 
the  sovereign  to  put  its  own  land  to  such  use  as  it  thought 
proper.  Where  two  such  rights  or  interests  exist, 
with  respect  to  the  same  portion  of  the  earth's  surface, 
each  must  be  exercised  and  enjoyed  in  a  reasonable 
way.     Each  right  or  interest  in  such  a  case  is  always 
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subject  to  the  qualification  that  it  cannot  be  exercised 
or  enjoyed  in  such  a  way  as  to  destroy  the  other.  At- 
kins V.  Bordman,  2  Mete.  (Mass.)  457;  Perly  v. 
Chandler,  6  Mass.  454;  Gerrish  v.  Shattuck,  132 
Mass.  235. 

The  owner  of  the  uplands  cannot  exercise  his  ease- 
ment or  right  of  access  to  the  channel  in  such  a  way  as 
to  prevent  other  parties,  to  whom  the  sovereign  has 
granted  the  bed  of  the  river,  or  some  portion  of  it> 
from  using"  their  own  property  in  a  reasonable  way. 
The  rights  of  the  parties  in  these  respects  are  governed 
by  the  general  rules  of  law  applicable  to  easements  and 
servitudes  generally.  Washb.  Easem.  c.  1,  §  1;  Id.  c. 
3,  §  1 ;  Id.  c.  2t  §  5.  The  sovereign — that  is  to  say , the  state 
— could  have  built  a  railroad  upon  the  strip  of  land  while 
it  was  the  owner  of  it,  and  the  then  owner  of  the  plaint- 
iffs' uplands  could  not  complain,  provided  he  was  given 
suitable  and  reasonable  means  of  access  to  the  channel. 
Instead  of  doing  this,  it  has  chartered  a  corporation  for 
that  purpose,  and  this  corporation  has  acquired  the  title 
of  the  state  to  the  piece  of  land,  and  has  constructed  the 
railroad,  and  is  operating  it  as  a  public  common  carrier. 
The  corporation  constructed  the  road  upon  its  own 
land,  under  legislative  authority,  and  provided  for  pass- 
ageway, over  the  water  beneath  the  structure,  spaces 
14  feet  in  width  and  8  feet  in  height  at  high  tide.  The 
easement  of  access  to  the  river  by  the  owner  of  the  lands 
on  the  shore  was  respected.  It  could  still  be  enjoyed 
and  exercised  in  a  reasonable  way,  and  in  practically 
the  same  way  that  it  had  been  enjoyed  before,  or  was 
capable  of  enjoyment  in  its  natural  state.  Hence  the 
defendants  or  their  predecessors  in  title  invaded  no 
property  right  of  the  riparian  owner.  The  railroad 
company  could  have  appropriated  the  easement  upon 
making  compensation,  in  the  exercise  of  the  right  of 
eminent  domain,  or  so  constructed  its  works  as  to  per- 
mit its  future  enjoyment  and  exercise  in  a  reasonable 
and  suitable  manner.  It  elected  to  take  the  latter 
course,  and,  therefore,  the  structure  was  placed  where 
it  now  is  under  lawful  authority.     The  rights  of  the 
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state  to  the  land  had  been  acquired  in  pursuance  of  law, 
and  the  easement  of  the  upland  owner  had  not  in  any 
legal  sense  been  disturbed.  If  it  was  a  lawful  struc- 
ture when  placed  in  the  river  where  it  now  is,  it  could 
not  become  unlawful  in  consequence  of  any  changes 
that  may  have  since  taken  place.  Any  other  rule  would 
make  it  impossible  for  a  railroad  to  perfect  its  right  to 
cross  an  inlet  of  a  public  river,  since  the  right  would 
then  be  subject  to  any  and  all  changes  that  might  take 
place  in  the  use  of  the  lands  upon  the  shore,  or  to  the 
enlargement  of  the  means  of  access  by  the  upland 
owner,  as  the  development  of  his  property  might 
require.  We  do  not  hold  that  he  is  to  be  limited  to 
such  means  of  access  as  exist  or  are  in  use  at  the  time 
of  the  construction  of  the  railroad.  He  may  insist  at 
all  times  upon  the  enjoyment  of  the  right  of  access  in  a 
reasonable  manner,  but  not  in  such  a  wav  as  would  be 
inconsistent  with  the  rights  of  the  owner  of  the  land 
which  is  subject  to  that  right.  In  determining,  in  such 
cases,  whether  the  property  rights  of  the  riparian  owner 
have  been  invaded,  we  must  bear  in  mind  that  these 
rights  were  not  originally  absolute,  but  qualified  by 
other  rights  in  the  owner  of  the  land  in  the  bed  of  the 
stream,  and  that  they  cannot  be  enlarged  at  will  or 
according  to  his  convenience  or  necessity.  So  long  as 
the  natural  condition  of  things  is  left  practically  un- 
changed, and  opportunity  afforded  at  all  times  for  rea- 
sonable modes  of  access,  the  owner  of  the  lands  upon 
the  shore  has  no  just  grounds  of  complaint.  Lyon  z\ 
Fishmongers'  Co.,  1  App.  Cas.,662,  676;  Orr  v.  Colqu- 
houn,  2  App.  Cas.  839,  861. 

The  plaintiffs  in  this  action  have  no  greater  or  more 
extensive  right  of  access  than  their  grantors  had  when 
the  structure  was  placed  by  the  railroad  company  where 
it  now  is.  When  they  took  title  to  the  uplands,  the 
railroad  was  where  it  now  is,  with  lawful  right  in  the 
defendants  to  maintain  and  operate  it  there.  The  fact 
that  the  plaintiffs  purchased  the  lands  on  the  shore,  and 
proposed  to  use  them  for  a  purpose  for  which  they  had 
never  been  used  before,  did  not  enlarge  or  change  their 
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rights  as  riparian  owners.  The  fact  that  it  then  be- 
came more  convenient  or  profitable  for  them  to  have 
access  to  the  channel  throug*h  an  artificial  canal  30  feet 
wide  and  10  feet  deep  could  not,  and  did  not,  make  the 
structure  in  the  river  unlawful  which  was  lawful  be- 
fore. The  plaintiffs  had  no  right  to  an  artificial  mode 
of  navigating"  the  waters  that  was  destructive  of  the 
right  of  the  defendants  to  use  their  own  lands  for  the 
purposes  of  a  railroad.  If  the  defendants  had  obstruct- 
ed the  plaintiffs'  access  by  a  solid  embankment,  a  very 
different  question  would  then  be  presented.  It  could 
then  be  said  that  they  had  used  their  land  in  such  a  way 
as  to  obstruct  the  plaintiffs  in  the  exercise  of  their 
rights,  just  as  it  can  now  be  urged  that  the  latter  are 
insisting  upon  such  a  use  of  their  easement  as  to  inter- 
fere with  the  rights  of  the  owner  of  the  land  under 
water. 

The  right  which  the  plaintiffs  assert  is  not  a  natural 
or  necessary  incident  of  their  ownership  of  the  uplands, 
but  much  more.  It  is  the  right  to  construct  and  main- 
tain a  deep  water  course  from  their  brickyard,  3,000 
feet  to  the  main  channel  of  the  river,  and  not  to  the 
navigation  of  the  waters  in  their  natural  state.  They 
claim  the  right  for  that  purpose,  not  only  to  cross  the 
land  of  the  defendants,  but  also  the  intervening  land  of 
the  state,  for  the  space  of  100  feet,  and  then  across  the 
bed  of  the  river  to  the  channel,  through  the  lands  of 
the  state,  some  2,800  feet  more.  This  is  substantially 
a  claim  on  the  part  of  the  plaintiffs  that,  as  an  incident 
of  their  ownership  of  the  shore,  they  can  make  such 
changes  in  the  bed  of  the  river,  and  divert  the  waters 
of  the  channel,  as  their  convenience  or  necessities  may 
require.  The  defendants'  railroad  structure  is,  doubt- 
less, an  obstruction  to  the  exercise  of  such  an  extensive 
claim  of  right,  and  it  is  only  in  that  sense  that  it  has 
been  found  to  be  unlawful.  If  the  plaintiffs'  rights  are 
as  broad  as  claimed,  it  is  obvious  that  the  railroad 
structure  cannot  lawfully  be  maintained.  The  judg- 
ment, we  think,  rests  upon  an  erroneous  view  of  the 
nature  and  character  of  the  plaintiffs'  rights  as  riparian 


656  ILI^EGAL  OBSTRUCTIONS. 

Hedgfes  v.  West  Shore  R.  Co. 

owners.  It  virtually  treats  them  as  owners  of  the  bed 
of  the  river,  as  well  as  the  uplands,  and  denies  to  the 
defendants  the  right  to  use  their  land  without  the  con- 
sent of  the  owners  on  the  shore,  or  without  in  some  way 
extingriishing  the  easement  of  access.  The  principle 
for  which  the  plaintiffs  contend  would,  when  carried  to 
its  logical  results,  be  productive  of  very  serious  con- 
sequences to  public  interests  and  private  rights  based 
upon  the  ownership  of  the  bed  of  the  river  and  the  soil 
under  water,  below  high  water  mark.  If  the  plaintiffs* 
easement  of  access  comprehends  the  right  to  dig  and 
use  an  artificial  canal,  in  order  to  approach  their  docks, 
then  every  other  owner  on  the  same  side  of  the  river, 
and  the  opposite  side  as  well,  has  the  same  right,  which, 
if  exercised,  might  seriously  impair  the  public  right  of 
navigation  and  the  private  right  by  the  grantees  of  the 
state  to  a  reasonable  use  of  their  property.  It  may  be 
true  that,  if  the  plaintiffs  have  invaded  a  public  right 
only,  the  state  alone  can  actively  interfere.  But  since 
they  have  shown  no  right  to  the  mode  of  access  claimed, 
as  against  the  defendants'  structure,  save  their  owner- 
ship of  the  uplands,  that,  we  think,  is  not  sufficient  to 
warrant  the  conclusion  that  it  is  unlawful.  The  plaint- 
iffs have  not  been  deprived  of  a  reasonable  mode  of 
access,  under  all  the  circumstances,  and  hence  their 
riparian  rights  have  not  been  invaded  in  any  legal  sense. 
If  they  require  more  extensive  facilities  for  landing  or 
for  conducting  their  business  than  their  grant  carried 
with  it,  they  cannot  acquire  them  by  enjoining  the  de- 
fendants from  operating  their  railroad.  The  defend- 
ants' rights  were  established  when  the  title  of  the  land 
was  acquired  from  the  state,  and  a  reasonable  and  suit- 
able mode  of  access  provided  for  the  plaintiffs;  and 
they  cannot  be  impaired  by  the  fact  that  the  plaintiffs 
have  devoted  their  property  to  uses  that  may,  for  the 
purpose  of  greater  convenience,  require  other  modes  of 
access. 

The  right  of  access  and  of  navigation  which  the  law 
secures  to  the  riparian  owner  as  one  of  the  incidents  of 
his   title  to  the  uplands  does   not  include  any  right 
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arising"  from  the  use  of  the  land  under  water  or  the  bed 
of  a  tidal  river,  below  high-water  mark.     In  the  pres- 
ent case  the  plaintiffs'  rights,  as  the  owners  of  the 
bank,  were  enlarged  by  a  subsequent  grant  from  the 
state  of  lands*  under  water  ;  but  their  right  to  use  the 
bed  of  the  river  is  limited  by  the  boundaries  of  this 
grant.     It  is  true  that  they  have  assumed  to  use  the: 
bed  of  the  river  for  the  construction  of  a  deep  artificial, 
channel  to  their  property  for  private  purposes,  but  this, 
is  not  a  right  flowing  from  or  incidental  to  their  grant,, 
but  something  quite  independent  of  their  riparian  rights.. 
Whether  such  use  of  the  bed  be  lawful  or  unlawful,  it: 
is  quite  clear  that  it  cannot  be  made  the  basis  of  an  at- 
tack upon  the  defendants'  structure.     The  defendants 
have  shown  that  they  have  the  title  to  that  portion  of 
the  bed  of  the  river  where  their  structure  stands,  but 
the  plaintiffs  have  shown  no  title  whatever  to  the  land 
where  they  have  dug  the  canal.      Under  such  circum- 
stances, it  is  quite  difficult  to  suggest  or  imagine  any 
principle   of  law  or   justice  that  would   warrant  the 
plaintiffs  in  insisting  that  the  defendants'  railroad  must 
be  put  out  of  the  way  in  order  to  enable  them  to  use  the 
canal.     Such  a  claim  cannot  be  justified  except  upon 
the  broad  ground  that  the  plaintiffs  have  the  right  to 
make  such  changes  in  the  natural  bed  of  the  river  from 
time  to  time  as  they  may  consider  necessary  in  order  to 
land  at  their  brickjrard  with  large  vessels  ;  and,  when- 
ever the  defendants'  structure  stands  in  the  way  of 
such  changes,  it  becomes  unlawful,  and  can  be  removed. 
It  is  obvious  that  such  a  principle  cannot  be  defended 
or  upheld. 

Nor  can  it  be  claimed  that  a  structure  such  as  this, 
placed  in  a  public  river  under  such  circumstances,  and 
by  such  authority,  is  per  se  unlawful  as  against  the 
riparian  owner,  without  regard  to  the  effect  upon  the 
right  of  access.  So  Jong  as  that  right  in  the  natural 
condition  of  the  river  and  the  shores  is  not  interfered 
with  or  obstructed,  or,  at  least,  so  long  as  the  sover- 
eign or  its  grantees  provide  for  a  reasonable  and  suit- 
able mode  of  access  under  all  the  circumstances  and  at 
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all  times,  the  riparian  owner  has  no  ground  of  com- 
plaint, because  the  sovereign  has  made  reasonable  use 
of  its  own  property,  or  the  right  to  such  use  has  been 
acquired  by  an  individual  or  a  corporation.  It  is  not 
found  or  claimed  that  the  defendants  have  obstructed 
or  interfered  with  the  plaintiffs'  easement  of  access 
otherwise  than  so  far  as  it  prevents  them  from  dig-g-ing* 
and  maintaining  an  artificial  waterway  from  their  prop- 
erty to  the  channel  of  the  river  for  the  floating-  of 
large  vessels.  That  is  an  enlargement  of  the  ripht  of 
access  existing  or  capable  of  enjoyment  in  the  natural 
state  of  the  waters,  and,  under  the  circumstances,  un- 
reasonable, and,  therefore,  not  a  natural  or  necessary  in- 
cident of  the  plaintiffs'  grant.  The  pile  bridge  or  rail- 
road structure  of  the  defendants,  built  upon  lands  which 
they  acquired  from  the  state  in  pursuance  of  legfislative 
authority,  without  obstructing*  or  interfering  with  the 
plaintiffs'  natural  or  reasonable  easement  over  the  wa- 
ters to  the  navigable  channel,  is  not  an  unlawful  inter- 
ference with  any  of  the  plaintiffs'  property  rig'hts. 

Upon  the  undisputed  facts  as  they  appear  in  the 
record,  the  plaintiffs  were  not  entitled  to  enjoin  the 
operation  of  the  defendants'  railroad,  or  to  maintain  any 
action  against  the  defendants  for  an  unlawful  injury  to 
their  property.  There  are  other  questions  in  the  case 
that  have  been  discussed  upon  the  briefs  of  counsel, 
but,  in  the  view  that  we  have  taken  with  respect  to 
what  seems  to  be  the  fundamental  principle  involved, 
they  need  not  be  considered.  The  judgment  should  be 
reversed,  and  a  new  trial  granted  ;  costs  to  abide  the 
event.     AH  concur.     Judgment  reversed. 


STREET  RAILWAYS — PAVING  OF  STREETS.     659 
City  of  Philadelphia  v.  Hestonyille,  M.  &  F.  R.  Co. 


City  of  Phu^adelphia 

V. 

Hestonville,  M.  &  F.  R.  Co. 

{Supreme  Court  of  Pennsylvania^  OcLSt  iSg6,) 

Street  Railway  Companies — Paving  of  Streets. — The  charter  of  a 
street  railway  company  provided  that  it  should  be  subject  to  such 
ordinances  as  councils  might  from  time  to  time  adopt  for  the  estab- 
lishment of  regulations  in  regard  to  paving,  repairing,  grading, 
culverting  of,  and  laying  gas  and  water  pipes  in  and  along  said 
streets,  and  to  prevent  obstructions  thereon.  Heldy  that  such  pro- 
vision does  not  authorize  the  city  council  to  require  the  street  rail- 


way company  to  pave  the  streets  on  which  it  has  its  line. 

Sa 
quir 
that  such  provision  did  not  require  it  to  replace  the  pavement  in 


ame. — A  provision  in  the  charter  of  a  street  railway  company  re- 
quired it  to  keep  the  streets  occupied  by  it  in  good  repair.      Held^ 


such  streets  with  a  new,  improved,  and  more  expensive  style  of  ' 

pavement  whenever  the  city  shall  so  direct. 

Appeai^  from  Philadelphia  county  court  of  common 
pleas.     Reversed. 

Russell  Duane  and  J.  Bayard  Henry ^  for  appellant. 
John  L.  Kinsey^  City  Sol.,  and  E,  Spencer  Miller 
^tA  James  Alcorn^  Asst.  City  Sols.,  for  appellee. 

Wiiri^iAMS,  J.  The  defendant  company  was  incor- 
porated by  a  special  act  of  assembly,  approved  on  the 
6th  day  of  April,  1859.  There  was  at  that  time  no 
system  of  g-eneral  laws  regulating-  the  creation,  and  de- 
fining* the  duties  and  obligations,  of  such  corporations. 
We  must  look,  therefore,  to  the  legislative  ^^  ^^^^ 
action  by  which  the  new  corporation  was 
created  for  a  statement  of  its  powers  and  privileges, 
and  for  the  extent  to  which  it  was  subjected  to  munici-  \ 

pal  burdens  in  excess  of  those  that  fall  upon  all  tax- 
payers alike.  Turning  to  this  act,  we  find  that  the 
company  was  required  to  obtain  the  consent  of  councils 
to  the  use  of  the  bridge  on  Bridge  street,  which  was  in 
the  line  of  its  prospective  railway;  to  conform  to  the 
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established  grade  of  the  streets  it  should  occupy;  to 
keep  the  said  streets  in  "perpetual  g-ood  repair,"  at  its 
own  expense;  and  to  be  subject  to  such  ordinances  as 
councils  might  from  time  to  time  adopt  for  the  estab- 
lishment of  regulations  "in  regard  to  paving,  repairing, 
grading,  culverting  of,  and  laying  gas  and  water  pipes 
in  and  along  said  streets,  and  to  prevent  obstructions 
thereon."  It  was  not  subjected  to  existing  ordinances 
regulating  the  terms  upon  which  the  street  railways 
were  permitted  to  occupy  the  streets  of  the  city,  but 
the  legislature  laid  out  its  route,  named  the  streets  to 
be  occupied,  and,  by  virtue  of  its  paramount  authority, 
gave  to  its  creature  permission  to  enter  upon  these 
streets,  and  construct  its  line  of  railway,  upon  terms 
named  by  it  in  the  act  of  incorporation. 

The  city  seeks  to  recover  for  the  cost  of  repaving 
portions  of  certain  streets  which  the  defendant  was  re- 
quired to  keep  in  good  repair.  The  defendant  denies 
its  liability  for  new  paving,  while  admitting  its  obliga- 
tion to  repair.  The  question  thus  raised  depends  upon 
the  proper  construction  of  the  act  of  1859,  creating, 
and  defining  the  powers  and  duties  of,  the  defendant 
company.     We  are  referred  by  the  city,   in  support  of 

its  position,  to  that  clause  of  the  act  subject- 
«fr»rt  E»iiw»y  CO"- ing  the  company  to  such  regulations  as 
Staraete.    ^ "'  *    might  be  made  by  city  councils  in  regard  to 

paving,  repairing,  grading,  culverting,  and 
laying  gas  and  water  pipes  in  the  streets  over  which  the 
tracks  of  the  company  might  extend,  as  aflFording  the 
authority  for  charging  the  cost  of  repairing  to  the  de- 
fendant. But  this  provision  does  not  mean  that  the 
railway  company  may  be  required  to  pave,  to  repair,  or 
grade,  or  lay  water  or  gas  pipes  along  all  the  streets  it 
traverses  with  its  railway,  but  that  it  shall  not  get  in 
the  way  of  the  city,  and  obstruct  it,  in  the  prosecution 
of  municipal  improvements  upon  the  city  streets.  It 
requires  the  railway  company  to  conform  to  all  regnla- 
tions  made  by  the  city  council  having  for  their  object 
the  protection  and  facilitation  of  the  work  of  the  city  in 
improving  its  streets,  extending  its  system  of  water 
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supply,  or  improving  its  system  of  drainage.  When, 
in  any  such  direction,  the  control  of  the  city  over  its 
streets  conflicts  with  the  exercise  of  the  franchise  of 
the  railway  company  on  and  over  the  same  streets,  the 
latter  must  give  way.  The  superior  right  of  the  city 
over  its  streets,  as  between  it  and  any  person  or  cor- 
poration doing  business  upon  them,  is  thus  recognized, 
and  the  corporation  created  by  the  act  is  by  express 
words  made  subject  to  it.  This  precaution  may  not 
have  been  necessary,  but  it  was  wise.  In  1859  the  re- 
lations of  the  municipality  and  the  street  railway  were 
not  as  well  settled  as  they  now  are,  and  without. this 
provision  there  was,  at  least,  room  for  controversy  over 
the  right  of  the  city  to  interrupt  the  exercise  of  a  cor- 
porate franchise  in  its  streets,  without  liability  to  a 
claim  for  compensation.  This  provision  removes  all 
doubt.  The  street  railway,  like  the  drayman,  occupies 
the  street  subject  to  municipal  control  so  far  as  this 
may  become  necessary  for  the  public  safety  or  the  pro- 
secution of  municipal  improvements. 

The  other  ground  on  which  a  recovery  is  sought  is 
that  the  railway  was  required  by  the  law  incorporating 
it  to  keep  the  streets  occupied  by  it  in  good  repair. 
The  phrase  *'to  keep  the  streets  in  good  repair"  means 
to  uphold,  to  maintain,  or  preserve  them  in  good  condi- 
tion. It  presupposes  that  they  are  in  some 
fair  degree  of  repair  when  the  obligation  to 
keep  them  so  begins  to  operate.  In  this  connection  it 
should  be  noted  that  the  requirement  is  not  that  the 
defendant  shall  put  the  streets  in  good  repair,  but  that 
it  shall  "keep  them"  in  good  repair.  Whatever  the 
style  of  paving  might  be  at  the  time,  the  mode  of  repair 
must  conform  to  it ;  and  under  the  recent  case  of  City 
of  Philadelphia  t;.  Ridge  Ave.  Pass.  Ry.  Co.,  143  Pa. 
St.  444,  22  Atl.  695,  it  may  be  said  that,  when  the  city 
repairs  a  street  with  a  new  and  improved  pavement, 
the  duty  to  repair  relates  to  the  pavement  so  put  in 
place,  and  requires  that  the  repairs  shall  be  adapted  to 
the  style  of  pavement  which  the  city  has  placed,  or 
causes  to  be  placed,  upon  the  particular  street  upon 
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which  repairs  are  necessary.  The  duty  to  repair  is  a 
continuous  one.  It  is  for  all  time.  It  is  not  intended 
to  perpetuate  in  each  street  of  the  city  the  style  of 
pavement  in  use  upon  it  when  the  railway  company  en- 
tered upon  it  with  its  tracks.  On  the  contrary,  the 
general  supervisory  control  of  the  city  over  its  streets 
is  recog-nized,  and  its  rig-ht  t6  make  such  regulations  in 
regard  to  paving",  repairing",  g-rading",  culverting-,  and 
laying"  g'as  and  water  pipes  along*  them  as  may  be  desi- 
rable to  facilitate  its  work,  and  to  require  obedience 
thereto  by  passeng-er  railway  companies,  as  well  as  the 
cartman  and  footman,  is  clearly  written  into  the  charter 
of  this  company.  The  rigfht  of  the  city  is  to  determine 
what  pavement  shall  be  used,  and,  when  it  shall  g-o 
down  upon  a  g-iven  street ;  the  duty  to  repair  is  upon 
the  company  wherever  its  tracks  extend.  A  covenant 
to  repair  in  a  lease  makes  it  the  duty  of  the  lessee  to 
keep  the  building's  to  which  it  relates  in  substantial  re- 
pair, having  regard  to  their  age  and  condition  at  the 
time  the  covenant  became  operative.  It  may  sometimes 
require  the  restoration  of  an  inclosure  or  other  struct- 
ure taken  down  or  removed  by  the  maker  of  the  cove- 
nant, but  in  every  case  it  refers  to  a  previously  existing 
condition,  the  restoration  or  preservation  of  which  is 
the  purpose  of  the  covenant.  This  was  substantially 
said  as  early  as  McClenachan  v.  Curwin,  3  Yeates, 
362.  It  is  the  doctrine  of  all  our  cases.  What  is  now 
asserted  is  that  the  duty  to  repair  includes  the  duty  to 
replace  with  a  new,  an  improved,  and  more  expensive 
style  of  pavement  whenever  the  city  shall  so  direct ; 
and  City  of  Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co., 
143  Pa.  St.  444,  22  Atl.  695,  and  City  of  Philadelphia 
V.  Thirteenth  Si  Fifteenth  Sts.  Pass.  Ry.  Co.,  169  Pi. 
St.  269,  33  Atl.  126,  are  cited  in  support  of  this  propo- 
sition. In  neither  of  these  cases  was  the  question  in- 
volved. In  the  latter  case  the  company  was  subject  to 
the  ordinance  of  1857,  which  expressly  required  it  **to 
be  at  the  cost  and  expense  of  maintaining,  paving,  and 
repairing"  the  streets  occupied  by  it.  The  same  is 
true  of  the  former  or  Ridge  Avenue  Case.     The  Girard 
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Note. 

College  Passenger  Railway  Company  was  by  the  act 
of  April  15,  1858,  made  subject  to  the  ordinance  of 
1857.  It  was  merged  into  the  Ridg-e  Avenue  Company, 
and  this  provision  became  a  part  of  the  law  of  the  con- 
solidated company,  and  was  held  to  be  binding  upon  it. 
The  question  was  presented  in  Norristown  v*  Norris- 
town  Pass.  Ry.  Co.,  148  Pa.  St.  87,  23  Atl.  1060,  and 
decided  in  favor  of  the  position  of  the  appellant,  by  the 
affirmance  of  the  judgment  appealed  from,  in  a  short 
j^er  curiam.  The  error  of  the  learned  judge  of  the 
court  below  in  this  case  was-  in  holding  that  the  duty 
to  repair  was  imposed  by  the  provision  in  the  defena- 
ant's  charter  that  recognized  the  right  of  the  city  to 
establish  regulations  in  regard  to  paving,  repairing, 
grading,  culverting,  and  laying  gas  and  water  pipes  in 
the  streets.  In  so  doing,  he  followed  what  he  believed 
to  be  the  fair  effect  of  the  Ridge  Avenue  and  Thir- 
teenth &  Fifteenth  Streets  Cases,  above  referred  to  ; 
but  in  this  he  was  mistaken. 

The  first  assignment  of  error  is  sustained.  Por  the 
same  reason,  the  answer  made  to  the  first,  second,  and 
third  points  of  the  defendant  was  erroneous.  The  law 
of  this  case  is  fairly  stated  in  defendant's  fourth  point. 
The  extent  of  the  liability  of  the  defendant  under  its 
charter  of  incorporation  is  for  the  cost  of  repairs,  prop- 
erly made,  to  such  style  of  pavement  as  may  have  been 
upon  the  several  streets  along  which  its  railways  ran 
when  the  notice  to  repair  was  given.  The  duty  to  re- 
pave  was  not  imposed  by  the  act  of  1859.  The  judg- 
ment is  reversed,  and  a  venire  facias  de  novo  awarded. 


NOTB. 

Street  Railway  Companies — Paving  of  Streets. — See  also  23  Am. 
&  Bug.  Kncy.  of  Law  983.  At  the  same  time  with  the  principal 
case  two  other  similar  decisions  were  handed  down.  In  the  first  of 
these,  Philadelphia  v.  Bmpire  Pass.  R.  Co.,  35  Atl.  721,  it  was  held 
that,  where,  by  the  terms  of  the  charter  of  a  street  railway  com- 
pany, the  construction  of  its  lines  is  under  the  authority  of  the 
state  and  free  from  municipal  control,  the  operation  of  such  line 
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being*  subject  to  municipal  control,  such  company  is  not  liable  for 
the  cost  of  street  paving*. 

In  the  second,  City  of  Philadelphia  v,  Philadelphia  City  Pass.  Ry. 
Co.,  35  Atl.  720,  the  court  held: 

1.  When  the  extent  of  the  liability  of  a  street  railway  company  to 
a  municipality  for  taxes  or  street  repairs  has  been  fixed  by  the 
legislature  in  the  charter  granted  to  such  street  railway  company, 
the  city  has  no  power  to  enlarge  it. 

2.  Where  a  city  ordinance  was  passed  authorizing  and  directing 
the  repaving  of  a  street  with  an  improved  material,  and  a  contract 
was  made  for  the  repaving-  of  the  street  as  a  whole,  without  reg-ard 
to  street  intersections,  the  old  material  being-  taken  up  and  used 
elsewhere  in  paving  streets,  a  street  railway  which  was  required  by 
its  charter  to  pave  the  x>ortion  of  the  street  between  its  tracks  is 
not  liable  for  the  cost  of  replacing  with  the  improved  material  the 
paving  between  its  tracks  at  the  intersections  of  the  streets  on  which 
its  line  is  laid  with  the  street  ordered  to  be  repaved. 


Roberts 
Delaware  &  H.  Canai^  Co. 

{Supreme  Court  of  Pennsylvania^  Oct.  5,  i8g6») 

Open  Safety  Gates. — Safety  gates,  which  should  be  closed  in  case 
of  danger,  if  standing  open,  are  an  invitation  to  the  traveler  on  the 
highway  to  cross  ;  and  while  the  fact  that  such  gates  are  open  does 
not  relieve  him  from  the  duty  of  exercising-  care,  it  is  a  fact  for  the 
consideration  of  the  jury  in  determining  whether  he  exercised  care 
according-  to  the  circumstances. 

ApPEAiy  from  Lackawanna  county  court  of  common 
pleas.    Affirmed. 

W.  If.  Jessupy  Horace  E.  Hand^  and  W.  H.  Jessup^ 
Jr. ,  for  appellant. 

J.  Alton  Davis ^  John  R.  Edwards^  Everett  Warren^ 
and  Henry  A.  Knajypy  for  appellee. 

SterrETT,  C.  J.  In  any  view  that  can  be  reason- 
ably taken  of  the  testimony  that  was  properly  before 
the  jury,*  this  was  clearly  a  case  for  them  on  questions 
of  fact,  involving  the  defendant  company's  negligence. 
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and  also  the  alleged  contributory  negligence  of  plaint- 
iff's husband,  since  deceased.  The  testimony,  covering 
over  350  pages  in  all,  is  too  voluminous  to  admit  of  any- 
thing more  than  a  general  reference  to  its  character 
and  effect.  A  careful  examination  of  it,  as  a  whole, 
has  convinced  us  that  any  attempt  to  do  more  would 
subserve  no  useful  purpose.  Without,  therefore,  re- 
ferring even  to  its  salient  points,  relating  to  said  ques- 
tions of  negligence  and  contributory  negligence,  it  is 
sufficient  to  say  that  it  was  of  such  a  character  that  it 
became  the  manifest  duty  of  the  learned  trial  judge  to 
submit  it  to  the  jury,  with  proper  instructions  as  to 
the  law  applicable  to  the  facts  that  might  be  found  by 
them  therefrom.  That  was  accordingly  done,  in  a 
clear,  well-guarded,  and  adequate  charge,  in  which  we 
find  no  substantial  error.  The  controlling  questions 
of  fact,  on  which  plaintiff's  right  to  recover  depended, 
were  definitely  settled  by  the  verdict  in  her  favor.  It 
necessarily  implies  a  finding  to  the  effect  that  the  de- 
fendant company  was  guilty  of  negligence,  which  was 
the  proximate  cause  of  the  desLth  of  plaintiff's  husband, 
and  that  no  negligent  act  of  his  contributed  thereto. 
That  such  a  finding  was  fully  warranted  by  the  testi- 
mony cannot  be  doubted. 

It  follows  from  what  has  been  said  that  the  judg- 
ment should  not  be  disturbed.  A  careful  considera- 
tion of  the  record  with  reference  to  each  of  the  specifi- 
cations of  error  has  satisfied  us  that  neither  of  them 
should  be  sustained.  The  first  challenges  the  correct- 
ness of  the  court's  answer  to  defendant's  fifth  point. 
In  view  of  the  evidence  before  the  jury,  there  was  no 
error  in  saying  that  it  was  for  them  to  ascertain  whether 
the  decedent  in  this  case  could  not  have  had  a  proper  view 
of  the  track  without  getting  out  of  the  wagon.  An  un- 
qualified affirmance  of  the  point  would  have  been  error. 

The  next  five  specifications  complain  of  the  refusal 
of  the  court  to  affirm  defendant's  points  recited  therein 
respectively.  We  find  no  error  in  the  learned  judge's 
answers  to  either  of  these  points,  nor  do  we  think  there 
is  anything  in  them  that  requires  discussion. 
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The  subject  of  complaint  in  the  seventh  specification 
is  the  affirmance  of  plaintiff's  second  point,  viz.: 
"Safety  gates  which  should  be  closed  in  case  of  dan- 
ger, if  sfcinding  open,  are  an  invitation  to  the  traveller 
on  the  highway  to  cross;  and,  while  this  fact  does  not 
relieve  him  from  the  duty  of  exercising  care,  it  is  a  fact 
for  the  consideration  of  the  jury  in  determining  whether 
he  exercised  care  according  to  the  circumstances."  It 
requires  no  argument  to  show  that  this  proposition  is 
correct,  especially  in  view  of  the  evidence  in  this  case, 
and  hence  there  was  no  error  in  affirming  it. 

Considered  in  connection  with  other  portions  of  the 
general  charge,  we  fail  to  discover  any  error  in  the  ex- 
cerpts recited  in  the  ninth  and  tenth  specifications;  nor 
are  we  convinced  that  there  was  any  error  in  overrul- 
ing defendant's  motion  to  strike  out  the  evidence  of 
Thomas  Gordon,  referred  to  in  the  eleventh  specifica- 
tion.    Judgment  affirmed. 


NOTBS. 

An  Open  Gate  is  an  Invitation  to  Cross. — Where  the  gate  shutting- 
a  railway  off  from  travel  is  ox>en,  it  is  an  invitation  to  the  traveUing 
public  to  come  on,  and  an  intimation  to  them  that  they  may  do  so 
safely.  If  they  are  thereby  put  off  their  guard,  and  injured  by  a 
train  which  they  do  not  see,  there  is  evidence  of  neg'lig'ence  on  the 
part  of  the  company.  To  this  effect  see  note  in  39  Am.  A  Eng.  R. 
Cas.  637,  State  v.  Boston  &  M.  R.  Co.,  35  Am.  &  Eng.  R.  Cas.  356, 
80  Me.  430, 15  Atl.  Rep.  36 ;  Evans  v.  Lake  Shore  A  M.  8.  R.  Co.,  88 
Mich.  442,  50  N.  W.  Rep.  386 ;  Lindeman  v.  New  York  C.  A  H.  R.  R. 
Co.,  11  N.  Y.  S.  R.  837,  46  Hun  679 ;  Palmer  v.  New  York  C.  A  H.  R. 
R.  Co.,  112  N.  Y.  234;  Fitzgerald  v.  I<ong  Island  R.  Co.,  21  N.  Y.  S. 
R.  942,  3  N.  Y.  Supp.  230,  50  Hun  605,  mem.;  affirmed  in  117  N.  Y. 
653,  mem.,  22  N.  E.  Rep.  1133,  27  N.  Y.  S.  R.  980 ;  f  eeney  v.  Irong 
Island  R.  Co.,  39  Am.  &  Eng.  R.  Cas.  639,  116  N.  Y.  375,  22  N.  E. 
Rep.  402,  26  N.  Y.  S.  R.  729,  5  I^.  R.  A.  544 ;  affirming  42  Hun  657,  5 
N.  Y.  S.  R.  63;  Oldenburg  v.  New  York  C.  A  H.  R.  R.  Co.,  124  N. 
Y.  414,  26  N.  E.  Rep.  1021 ;  Cleveland,  C.  C.  A  I.  R.  Co.  v.  Schneider, 
35  Am.  &  Eng.  R.  Cas.  334,  45  Ohio  St.  678,  17  N.  E.  Rep.  321 ;  Con- 
way V.  Philadelphia,  W.  A  B.  R.  Co.,  17  Phila.  (Pa.)  71 ;  North 
Eastern  R.  Co.  v.  Wanless,  43  I^.  J.  Q.  B.  185,  !<.  R.  7  H.  I/.  Cas.  12, 
22  W.  R.  561,  30  L.  T.  275 ;  affirming  L.  R.  6  Q.  B.  481 ;  Stapley  v. 
London,  B.  A  S.  C.  R.  Co.,  4  H.  &  C.  93,  Ir.  R.  1  Ex.  21, 11  Jur.  N. 
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B.  A  O.  R.  Co.  V.  Anderson. 

8.  954,  35  L,.  J.  Ex.  7,  14  W.  R.  132,  13 1^.  T.  406 ;  I^unt  v.  lyondon  & 
N.  W.  R.  Co.,  h.  R.  1  Q.  B.  277, 12  Jur.  N.  S.  409,  35  L.  J.  Q.  B.  105, 
14  W.  R.  497,  14  I^.  T.  225 ;  Fawcett  v.  York  A  N.  M.  R.  Co.,  16  Q.  B. 
610, 15  Jur.  173,  20  L,.  J.  Q.  B.  222 ;  Central  Trust  Co.  v.  Wabash,  St. 
L,,  A  P.  R.  Co.,  27  Fed.  Rep.  159. 

Gate  Opened  by  Stranger. — So  the  companj  has  l>een  held  liable, 
althoug-h  its  gate  was  opened  bj  a  strang'er.  Haywood  v.  New 
York,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  617,  affirmed  in  128  N.  Y.  5%,  dis- 
tinguishing  HeaneT  v,  Long  Island  R.  Co.,  112  N.  Y.  126. 

Stop,  Look  and  Listen. — But  in  the  Lake  Shore,  etc.,  R.  Co.  v. 
Franz,  127  Pa.  St.  297,  39  Am.  A  Eng.  R.  Cas.  628,  it  was  held,  that 
the  fact  that  safety  gates  at  a  highway  crossing  were  up,  did  not  re- 
lease a  x>erson  about  to  cross  a  track,  from  the  necessity  of  stopping, 
looking,  and  listening  for  approaching  trains. 

Gate  not  Used  at  Night. — An  action  was  for  killing  plaintiffs 
intestate  at  a  crossing  where  a  gate  was  maintained,  between  eight 
and  nine  o'clock  in  the  evening,  but  the  evidence  showed  that  the 
gate  was  not  operated  after  seven  o'clock  in  the  evening.  Held, 
that  if  the  deceased  knew  the  time  at  which  the  gate  ceased  to  be 
operated  he  was  not  entitled  to  rely  upon  it  for  protection.  Rainey 
V.  New  York  C.  A  H.  R.  R.  Co.,  23  N.  Y.  Sup.  80,  68  Hun  495. 


Baltimore  &  O.  R.  Co. 

V. 

Anderson. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  July  8, 1896.) 

Defective  Gate— Proximate  Cau«e. — A  boy  passed  under  or  by  the 
gates  of  a  railway  company  placed  at  a  crossing,  one  of  the  arms 
of  the  gates  being  broken  off,  and  attempting  to  cross  the  railway 
track  in  front  of  a  train  which  he  saw  approaching,  caught  his  foot 
on  the  track  and  was  struck  and  injured  by  the  train.  Held,  that 
the  defect  in  the  gate  was  not  the  proximate  cause  of  his  injuries. 

Error  to  the  Circuit  Court  of  the  United  States  for 
the  E^astern  Division  of  the  Northern  District  of  Ohio. 

J.  H.  Collins^  for  plaintiff  in  error. 
G.  M.  Skiles^  for  defendant  in  error. 

Before  Taft  and  Lurton,  Circuit  Judges,  and 
Hammond,  J. 
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Tae*T,  Circuit  Judge.  The  action  below  was 
brought  by  A.  H.  Anderson,  an  infant,  suing  by  his 
next  friend  D.  S.  Anderson,  against  the  Baltimore  & 
Ohio  Railroad  Company,  to  recover  damages  for  a  per- 
sonal injury  caused,  as  it  is  alleged,  by  the  negligence 
of  that  company.  The  plaintiff  was  a  newsboy  in  the 
village  of  North  Baltimore,  Wood  county,  Ohio.  He 
was  12  years  of  age,  and  was  admitted  to  be  a  bright 
boy.  The  line  of  the  defendant  company  passes 
through  this  village,  and  the  plaintiff  was  in  the  habit 
of  selling  newspapers  in  and  about  its  passenger  sta- 
tion. The  main  street  of  the  village  crosses  the  rail- 
way track  at  right  angles,  a  few  feet  away  from  the 
station.  Gates,  as  required  by  law,  are  placed  on  each 
side  of  the  railway  crossing,  to  be  lowered  on  the  ap- 
proach of  trains.  An  arm  of  the  gate  extended  across 
the  sidewalk,  but  this  arm  was  partly  broken  off.  The 
averment  of  the  petition  with  reierence  to  this  was  as 
follows: 

''Plaintiff  avers  that  at  said  time  and  place  (that  is, 
of  the  accident)  said  defendant  negligently  and  care- 
lessly permitted  and  allowed  gates  (to  guard  said 
crossing)  to  be  used,  which  were  defective  in  this,  to 
wit:  That  the  arms  or  portion  of  said  gates  intended  to 
extend  across  the  sidewalks  were  broken  off  to  such  an 
extent  that  they  did  not  extend  more  than  halfway 
across  said  sidewalks,  all  of  which  said  defendant  well 
knew,  or  could  have  known,  had  it  exercised  a  reason- 
able amount  of  care  and  caution  in  the  premises.     *    * 

*  Plaintiff  says  that  said  injuries  were  caused  sole- 
ly by  and  through  the  carelessness,  negligence,  and 
default  of  said  defendant  as  heretofore  described,  and 
without  any  fault  or  negligence  of  his." 

Upon  the  statement  of  the  plaintiff  it  appeared  that 
the  accident  was  caused  in  this  wise:  He  had  crossed 
the  railway  from  the  station,  to  get  some  newspapers 
at  the  postoffice,  and  was  returning  with  them.  He 
passed  under  or  by  the  gate,  and  had  come  within 
seven  or  eight  feet  of  the  railway  track, when  he  looked 
up  the  track  towards  the  station,  and  saw  a  freight 
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train  slowly  coming-  towards  the  crossing".  He  passed 
diag-onally  across  the  street  and  over  the  track  at  the 
middle  of  the  street.  As  he  stepped  over  the  track, 
his  foot,  encased  in  a  new  shoe,  was  caug'ht  in  a  hole  in 
the  boards  which  were  laid  between  the  tracks  to  per- 
mit the  passage  of  vehicles  over  them.  He  strug-gled 
to  release  his  foot  by  getting-  it  out  of  the  shoe,  but 
was  unable  to  do  so  before  the  train  ran  him  down  and 
cut  off  his  foot,  so  injuring  him  that  he  had  to  suffer 
two  amputations  of  his  leg.  There  were  many  other 
charges  of  negligence  than  the  one  before  alluded  to, 
but,  as  the  charge  of  the  court  in  every  other  respect 
was  proper,  except  that  to  which  we  are  now  about  to 
refer,  it  is  not  necessary  more  fully  to  describe  the 
course  which  the  trial  took.  The  court  said,  after 
stating  the  several  acts  of  negligence: 

'*My  first  impression  was  that  I  would  say  to  you 
that  the  charge  of  negligence,  so  far  as  related  to  the 
gates,  was  not  material.  The  gates  were  merely  in- 
tended as  a  warning  to  people  to  keep  them  from  ap- 
proaching the  railroad  track  during  the  time  they  were 
down.  But,  in  view  of  the  decision  in  Hayes  v.  Rail- 
way Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369,  it  is  perhaps 
wiser  that  I  should  say  to  you  that,  if  you  find  from 
the  evidence  in  this  case  that  this  boy  would  have  been 
stopped  and  prevented  from  going  on  that  track  if  this 
arm  had  been  on  the  gate,  as  the  statute  provided,  and 
as  it  was  originally  intended  that  it  should  be,  so  as  to 
prove  a  barrier  to  him,  then  it  was  negligence  in  the 
defendant  in  not  having  that  arm  there.  But  if  you 
find  from  the  evidence  that  he  would  have  passed  by 
the  gate  at  any  rate,  and  that  he  afterwards  had  notice 
of  the  approach  of  the  train,  as  he  himself  says,  then 
this  defect  in  the  gateway  would  not  be  so  material. 
You  may  still  look  at  it,  however,  and  determine 
whether  or  not,  in  your  judgment,  the  accident  would 
not  have  happened  if  that  arm  had  extended  clear  across 
the  sidewalk." 

The  effect  of  this  charge,  in  our  opinion,  was  to  say 
to  the  jury  that,  although  the  plaintiff  knew  that  the 
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train  was  approaching-,  and  saw  it  after  he  had  passed 
the  gate,  nevertheless,  if  he  would  not  have  passed  the 
gate  had  it  extended  entirely  across  the  sidewalk,  they 
might  return  a  verdict  for  the  plaintiff  on  the  g-round 
of  the  failure  of  the  railroad  company  to  repair  the 
gate.  This  part  of  the  charge  was  duly  excepted  to, 
and  the  following  charge  upon  the  subject  was  re- 
quested by  defendant,  and  refused: 

**The  evidence  as  to  the  fact  that  a  piece  of  the  arm 
of  the  north  gate  which  crossed  the  sidewalk  was 
broken  off  or  cut  off  is  not  sufi&cient  to  support  a  ver- 
dict upon  the  g-round  averred  in  the  petition,  and  that 
part  of  the  case  attempted  to  be  made  in  the  petition  is 
not  to  be  considered  by  the  jury  as  a  ground  of  re- 
covery." 

In  our  opinion,  the  defendant  was  entitled  to  the 
charge  as  requested,  and  the  charge  as  given  by  the 
court  left  open  to  the  jury's  consideration  a  charge  of 
negligence  in  the  petition  which  there  was  no  evidence 
to  sustain.  It  is  manifest  that  a  defendant  cannot  be 
held  liable  for  negligence  which  does  not  cause  the 
accident,  and  if,  as  was  admitted  by  the  plaintiff  him- 
self, and  conceded  throughout  the  case,  the  plaintiff 
saw  the  train  coming  after  he  had  passed  the  gate,  and 
before  he  reached  the  track,  then  we  do  not  think  there 
was  any  connection  between  the  failure  to  have  the 
gate  in  proper  condition  and  the  accident  which  subse- 
quently occurred.  The  gate  was  solely  for  the  pur- 
pose of  warning  people  in  an  emphatic  way  of  the  ap- 
proach of  the  train.  It  was  not  the  intention  of  the  law 
that  it  should  operate  as  a  wall  or  fence  to  keep  the 
public  or  cattle  off  the  track.  The  case  referred  to  by 
the  learned  judge  in  support  of  his  charge  is  that  of 
Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369. 
In  that  case  the  railroad  company  had  been  required  in 
running  through  a  city  park  on  the  lake  shore  to  pro- 
vide suitable  walls,  fences  or  other  sufficient  works  to 
prevent  animals  from  straying  upon  or  obstructing  its 
tracks,  and  to  secure  persons  and  property  from  dan- 
ger; said  structure  to  be  of  suitable  material  and  sightly 
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appearance,  and  of  such  height  as  the  common  council 
may  direct.  The  ground  was  a  public  park,  and  a 
playground  for  children,  and  free  to  all  as  a  place  of 
resort.  A  deaf  and  dumb  boy  eight  or  nine  years  of 
age  had  strayed  onto  the  track,  and  was  run  over,  and 
it  was  held  that  the  question  whether  the  absence  of 
the  fence  caused  the  accident  was  a  question  for  the 
jury,  and  that  the  court  was  in  error  in  directing  a  ver- 
dict for  the  defendant.  Mr.  Justice  Matthews, 
in  delivering  the  opinion  of  the  court,  said: 

**It  is  further  argued  that  the  direction  of  the  court 
below  was  right,  because  the  want  of  a  fence  could  not 
reasonably  be  alleged  as  the  cause  of  the  injury.  In 
the  sense  of  an  efficient  cause,  causa  catisans^  this  is, 
no  doubt,  strictly  true;  but  that  is  not  the  sense  in 
which  the  law  uses  the  term  in  this  connection.  The 
question  is,  was  it  causa  sine  qua  notiy — ^a  cause  which, 
if  it  had  not  existed,  the  injury  would  not  have  taken 
place, — ^an  occasional  cause?  and  that  is  a  question  of 
fact,  unless  the  casual  connection  is  evidently  not  proxi- 
mate." 

In  our  opinion,  the  circumstances  of  this  case  and  the 
admission  of  plaintiff  show  plainly  that  the  casual  con- 
nection of  the  defect  in  the  gate  and  the  accident,  as  it 
did  occur,  was  not  proximate.  The  purposes  of  the 
gate  in  this  case  and  the  required  fence  or  wall  in  the 
cases  cited  were  entirely  different.  When  the  gate 
here  gave  notice  to  passers-by  of  the  approach  of  the 
train,  it  served  the  purpose  of  the  statute.  We  cannot 
say  that  this  error  was  not  prejudicial  to  the  defendant, 
even  though  the  evidence  discloses  other  grounds  upon 
which  the  jury  might  well  have  found  a  verdict  for  the 
plaintiff  against  the  defendant.  We  are  obliged,  there- 
fore, to  reverse  the  judgment,  with  directions  to  order 
a  new  trial. 
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Wood 

V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania^  Oct,  5,  i8g6.) 


Proximate  Cause — Body  Struck  by  Engine  Strilcing  Another. — A 
woman  crossing*  a  railway  crossing*  before  a  rapidly  approaching- 
train,  which  failed  to  g'ive  the  proper  signals  for  the  crossing*,  but 
which  could  have  been  seen  plainly  when  two  hundred  yards  away, 
was  struck  by  the  engine,  and  her  body  was  thrown  ag-ainst  the 
plaintiff  who  was  standing  on  the  platform  of  a  station  of  the  rail- 
way fifty  feet  from  the  crossing,  and  injured  him.  Held,  that  the 
iicg*ligence  of  the  railway  company  in  not  giving  the  proper  signals 
for  the  crossing  was  not  the  proximate  cause  of  the  plaintiff's 
injuries. 

Failure  to  Give  Signals. — The  failure  to  give  such  signals  did  not 
contribute  to  the  plaintiff's  injuries. 

Presumption  as  to  Knowledge. — When  all  the  other  witnesses 
with  like  opportunity  either  saw  the  headlight  or  heard  the  rum- 
bling* of  the  approaching  train,  the  presumption  is  that  one  struck 
by  the  train  saw  and  heard  it  also,  and  attempted  to  cross  with 
knowledg*e  of  its  approach. 

Appeal  from  Philadelphia  county  court  of  common 
pleas.     Affirmed. 

Frederick  J.  Knaus  and  Thomas  Leaming-y  for  ap- 
pellant. 

John  Hampton  Barnes  and  Geo.  Tucker  Bispham^ 
for  appellee. 

Dean,  J.  We  take  the  facts  as  stated  by  the  court 
below,  as  follows:  "On  the  26th  of  October,  1893, 
Cam  sttte4         ^^^  plaintiff,  having  bought  a  return  ticket, 

went  as  a  passenger  upon  the  railroad  of  the 
defendant  company  from  Frankford  to  Holmesburg. 
After  spending  the  day  there,  attending  to  some  mat- 
ters of  business,  he  concluded  to  come  back  upon  a 
way  train,  due  at  Holmesburg  at  5  minutes  after  6  in 
the  evening.  While  waiting  for  this  train,  the  plaintiff 
stood  on  the  platform  of  the  station,  which  was  on  the 
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north  side  of  the  tracks,  at  the  eastern  end  of  the  plat- 
form, with  his  back  against  the  wall  at  the  corner.  To 
the  eastward  of  the  s^tion,  a  street  crosses  the  railroad 
at  grade.  How  far  this  crossing"  is  from  the  station 
does  not  appear  from  the  evidence.  It  was  not  so  far 
away,  however,  but  that  persons  on  the  platform  could 
see  objects  at  the  crossing*.  For  at  least  150  jrards  to 
the  eastward  of  the  crossing*  the  railroad  is  straight, 
and  then  curves  to  the  right.  About  6  o'clock  an  ex- 
press train  coming  from  the  east  upon  the  north  track 
passed  the  station,  and  the  plaintiff,  while  standing  in 
the  position  described,  was  struck  upon  the  leg  by 
what  proved  to  be  the  dead  body  of  a  woman,  and  was 
injured.  The  headlight  of  the  approaching  locomotive 
disclosed  to  one  of  the  witnesses  who  stood  on  the  plat- 
form two  women  in  front  of  the  train  at  the  street 
crossing,  going  from  the  south  to  the  north  side  of  the 
tracks.  One  succeeded  in  getting  across  in  safety,  and 
the  other  was  struck  just  about  as  she  reached  the 
north  rail.  How  the  woman  came  to  be  upon  the  track 
there  is  nothing  in  the  evidence  to  show.  There  was 
evidence  that  no  bell  was  rung  or  whistle  blown  upon 
the  train  which  struck  the  woman  before  it  came  to  the 
crossing,  and  some  evidence  that  it  was  running  at  the 
rate  of  from  50  to  60  miles  an  hour.  Upon  this  state 
of  facts,  the  trial  judge  entered  a  nonsuit."  The  court 
in  banc  having  afterwards  refused  to  take  off  the  non- 
suit, we  have  this  appeal. 

Was  the  negligence  of  defendant  the  proximate  cause 
of  plaintiff's  injury?  Judge  Pennyp acker,  ._  ,  .  ^ 
delivering  the  opinion  of  a  majority  of  the 
court  below,  concluded  it  was  not,  and  refused  to  take 
off  the  nonsuit.  Applying  the  rule  in  Hoag  -::;.  Railroad 
Co.,  85  Pa.  St.  293,  to  these  facts,  the  question  on 
which  the  case  turns  is  :  '*  Was  the  injury  the  natural 
and  probable  consequence  of  the  negligence — such  a 
consequence  as,  under  the  surrounding  circumstances, 
might  and  ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act?"  As  concerns  the 
situation  of  plaintiff  at  the  time  of  his  injury,  and  the 

5  (N.  s.)  A.  &  E.  R.  Cas. — ♦! 
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relation  of  that  fact  to  the  cause,  whether  near  or  re- 
mote, we  do  not  consider  it  important.  He  was  where 
he  had  a  right  to  be — on  the  platform  of  the  station. 
That  he  had  purchased  a  ticket  for  passag-e  on  defend- 
ant's road,  and  was  waiting-  on  its  platform  for  his 
train,  has  no  particular  bearing  on  the  question.  The 
duty  of  defendant  to  him  at  that  time  was  to  provide  a 
platform  and  station,  safe  structures,  for  him  and  oth- 
ers who  desired  to  travel.  In  this  particular  its  duty 
was  performed.  The  injury  is  not  in  the  remotest  de- 
cree attributable  to  the  platform  or  the  station.  It  is 
^uflBcient  to  say,  when  there,  he  was  not  a  trespasser 
on  defendant's  property,  and,  therefore,  his  action  does 
not  fail  for  that  reason  ;  but  he  is  in  no  more  favorable 
situation  as  a  suitor  than  if  he  had  been  walking  along- 
side the  railroad,  on  the  public  highway,  or  at  any  oth- 
er place  where  he  had  a  right  to  be.  The  rule  quoted 
in  Hoag  i;.  Railroad  Co.,  supra^  is,  in  substance,  the 
conclusion  of  Lord  Bacon,  and  the  one  given  in  Brown's 
Legal  Maxims.  It  is  not  only  the  well-settled  rule  of 
this  state,  but  is,  generally,  that  of  the  United  States. 
Prof.  Jaggard,  in  his  valuable  work  on  Torts,  after  a 
reference  to  very  many  of  the  cases  decided  in  a  large 
number  of  the  states,  among  them  Hoag  v.  Railroad 
Co.,  comes  to  this  conclusion:  "It  is  admitted  that 
the  rule  is  difficult  of  application.  But  it  is  generally 
held  that,  in  order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong,  is  a  proxi- 
mate cause  of  an  injury,  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circumstances." 
Jag.  Torts,  c.  5.  Judge  Cooley  states  the  rule  thus : 
*'  If  the  original  act  was  wrongful,  and  would  natural- 
ly, according  to  the  ordinary  course  of  events,  prove  in- 
jurious to  some  others,  and  result,  and  does  actually  re- 
sult, in  injury,  through  the  intervention  of  other  causes 
not  wrongful,  the  injury  shall  be  referred  to  the  wrong- 
ful cause,  passing  through  those  which  were  innocent.*' 
Cooley,  Torts,  69.     This,  also,  is  in  substance  the  rule 
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of  Hoag"  V.  Railroad  Co.  All  the  speculations  and  re- 
finements of  the  philosophers  on  the  exact  relations  of 
cause  and  eflFect  help  us  very  little  in  the  determination 
of  rules  of  social  conduct.  The  juridical  cause,  in  such 
a  case,  as  we  have  held  over  and  over,  is  best  ascertain- 
ed in  the  practical  aflFairs  of  life  by  the  application  to 
the  facts  of  the  rule  in  Hoag*  v.  Railroad  Co.  Adopt- 
ing* that  rule  as  the  test  of  defendant's  liability,  how  do 
we  determine  the  natural  and  probable  consequences, 
which  must  be  foreseen,  of  this  act  ?  We  answer  in  this 
and  all  like  cases  :  from  common  experience  and  observa- 
tion. The  probable  consequence  of  crossing  a  railroad  in 
front  of  a  near  and  approaching  train  is  death,  or  seri- 
ous injury.  Therefore,  acting  from  an  impulse  to  self- 
preservation,  or  on  the  reflection  that  prompts  to  self- 
preservation,  we  are  deterred  from  crossing.  Our  con- 
duct is  controlled  by  the  natural  and  probable  conse- 
quence of  what  our  experience  enables  us  to  foresee. 
True,  a  small  number  of  those  who  have  occasion  to 
cross  railroads  are  reckless,  and,  either  blind  to  or  dis- 
regardful  of  consequences,  cross,  and  are  injured,  kill- 
ed, or  barely  escape.  But  this  recklessness  of  the  very 
few  in  no  degree  disproves  the  foreseeableness  of  the 
consequences  by  mankind  generally.  Again,  the  com- 
petent railroad  engineer  knows  from  his  own  experience 
and  that  of  others  in  like  employment  that  to  approach 
a  grade  highway  crossing  with  a  rapidly  moving  train 
without  warning  is  dangerous  to  the  lives  and  limbs  of 
the  public  using  the  crossing.  He  knows  death  and  in- 
jury are  the  probable  consequences  of  his  neglect  of 
duty  ;  therefore,  he  gives  warning.  But  does  any  one 
believe  the  natural  and  probable  consequence  of  stand- 
ing 50  feet  from  a  crossing,  to  the  one  side  of  a  railroad, 
when  a  train  is  approaching,  either  with  or  without 
warning,  is  death  or  injury  ?  Do  not  the  most  prudent, 
as  well  as  the  public  generally,  all  over  the  land,  do 
just  this  thing  every  day,  without  fear  of  danger  ?  The 
crowded  platforms  and  grounds  of  railroad  stations, 
generally  located  at  crossings,  alongside  of  approach- 
ing, departing,  and  swiftly  passing  trains,  prove  that 
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the  public,  from  experience  and  observation,  do  not,  in 
that  situation,  foresee  any  dangler  from  trains.  They 
are  there  because,  in  their  judgment,  although  it  is 
possible  a  train  may  strike  an  object,  animate  or  inani- 
mate, on  the  track,  and  hurl  it  against  them,  such  a 
consequence  is  so  highly  improbable  that  it  suggests  no 
sense  of  danger.  They  feel  as  secure  as  if  in  their 
homes.  To  them  it  is  no  more  probable  than  that  a 
train  at  that  point  will  jump  the  track  and  run  over 
them.  If  such  a  consequence  as  here  resulted  was  not 
natural,  probable,  or  foreseeable  to  anybody  else,  should 
defendant,  under  the  rule  laid  down  in  Hoag  v.  Rail- 
road Co.,  be  chargeable  with  the  consequence  ?  Clear- 
ly, it  was  not  the  natural  and  probable  consequence  of 
its  neglect  to  give  warning,  and,  therefore,  was  not  one 
which  it  was  bound  to  foresee.  The  injury,  at  most, 
was  remotely  possible,  as  distinguished  from  the  nat- 
ural and  probable  consequences  of  the  n^lect  to  give 
warning.  As  is  said  in  Railroad  Co.  v.  Trich,  117  Pa. 
St.  399,  11  Atl.  627  :  * 'Responsibility  does  not  extend 
to  every  consequence  which  may  possibly  result  from 
negligence."  What  we  have  said  thus  far  is  on  the  as- 
sumption the  accident  was  caused  solely  by  the  negli- 
gence of  defendant,  or  by  the  concurring  negligence  of 
defendant  and  the  one  killed  going  upon  the  track  with 
a  locomotive  in  full  view.  This  being  an  action  by  an 
innocent  third  person,  he  cannot  be  deprived  of  his 
remedy  because  his  injury  resulted  from  the  concur- 
rent negligence  of  two  others.  He  fails  because  his  in- 
jury was  a  consequence  so  remote  that  defendant  could 
not  reasonably  foresee  it. 

But  there  is  another  view  which  may  be  taken  of  this 
evidence.     Assuming  defendant  was  negligent,  did  that 

negligence  contribute  in  any  degree  to  the 
SSK.**  "'*  result  ?  The  uncontradicted  evidence  show- 
ed the  train  could  be  seen  from  150  to  200 
yards  distant.  Plaintiff  himself  testifies  he  heard  it 
coming,  although  he  heard  no  whistle  or  bell ;  and  all 
his  witnesses  had  notice  of  it.  Even  those  sitting  in 
the  waiting  room  got  up  to  go  out,  supposing  it  was 
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their  train.  Some  heard  the  rumbling ;  some  saw  the 
headlight.  Assume,  then,  the  fact  to  be  that  no  warn- 
ing was  given  by  bell  or  whistle,  and  in  that  particular, 
defendant,  in  its  general  duty  to  the  public,  was  negli- 
gent, was  this  the  cause  of  the  injury  ?  To  so  find, 
we  must  presume  the  deceased  and  her  companion  fail- 
ed to  hear  or  see  what  all  the  others  saw  or  heard. 
There  is  no  reason  for  such  presumption.  While,  in 
the  absence  of  any  evidence  on  the  question, 
the  presumption  would  be  that  the  two  wo-  illJfilJS!" "  ** 
men,  before  crossing,  stopped,  looked,  and 
listened,  and  then,  because  no  warning  was  given,  they, 
without  apprehension  of  danger,  attempted  to  cross, 
still,  when  all  the  other  witnesses  with  like  opportunity 
either  saw  the  headlight  or  heard  the  rumbling  of  the 
approaching  train,  the  reasonable  presumption  is  they 
saw  and  heard  it  too.  If  this  be  so,  they  attempted  to 
cross  with  the  same  knowledge  of  the  same  peril  they 
would  have  had  if  the  bell  had  been  rung  and  whistle 
blown.  Therefore,  the  sole  cause  of  the  injury  was 
not  the  negligence  of  defendant,  but  the  negligence  of 
deceased.  In  such  case  there  could  have  been  no  re- 
covery by  the  representatives  of  the  deceased  woman, 
for,  whatever  might  have  been  the  negligence  of  de- 
fendant, it  was  no  more  the  cause  of  the  accident  than 
if  it  had  neglected  to  give  warning  at  some  other  cross- 
ing. The  case  could  not  have  reached  the  jury  unless 
they  had  been  permitted  to  infer  she  had  neither  seen 
nor  heard  the  same  warnings  that  all  plaintiff's  wit- 
nesses saw  and  heard.  If  the  companion  of  deceas- 
ed, or  other  witnesses,  had  testified  they  neither  saw 
nor  heard  the  approaching  train,  the  case  would  have 
been  altogether  different ;  but,  as  it  stood,  there  was 
no  proof  that  the  alleged  negligence  of  defendant  con- 
tributed to  the  death  of  the  woman.  In  this  view  the 
negligence  was  not  even  concurrent.  True,  there  was 
negligence,  but  the  same  result  followed  as  if  defend- 
ant had  exercised  care.  Therefore,  the  injury  was  attri- 
butable to  her  sole  negligence.  While  the  proper  warn- 
ing on  approaching  a  crossing  is  the  sound  of  a  whistle 
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or  the  ring-ing-  of  a  bell,  no  accident  can  be  properly 
said  to  be  the  consequence  of  the  neglect  to  give  such 
warning  if  the  public  be  apprised  of  the  danger  by  oth- 
er sounds  or  signals.  The  injury^  then  is  caused  solely 
by  the  neglect  of  the  injured  person  to  heed  the  dan- 
ger. 

On  both  grounds  we  think  the  nonsuit  was  properly 
entered.     The  judgment  is  affirmed. 


NOTE. 

Proximate  Cause — Person  Struck  by  Body  Thrown  by  an  Engine 
from  the  Track  of  a  Railroad  Company. — In  Alabama,  etc.,  R.  Co.  v. 
Chapman,  31  Am.  &  Bng*.  R.  Cas.  394,  80  Ala.  615,  upon  a  very  simi- 
lar state  of  facts,  the  court  arrived  at  a  different  conclusion  from 
that  reached  in  the  principal  case.  The  head  note  in  that  case  is  as 
follows  :  "Where  plaintiff  was  struck  and  injured,  while  walking* 
along-  a  path  by  the  side  of  a  railroad  track,  by  a  cow  which  was 
thrown  from  the  track  by  the  engine,  and  which  fell  against  plaint- 
iff after  striking  the  ground,  the  injury  is  the  proximate  conse- 
auence  of  the  engine  striking  the  cow,  and  the  railroad  company  is 
liable  on  account  of  it,  if  there  was  negligence  on  the  part  of  the 
engineer,  although  he  was  guilty  of  no  negligence  towards  the 
plaintiff  personally."  The  court  said:  **It  is  insisted  that  the  act 
of  defendant  was  only  the  remote  cause  of  the  injury.  When  the 
cow  was  thrown  by  the  engine  it  struck  the  ground,  bounced,  and 
fell  against  plaintiff.  The  bounce  and  fall  of  the  cow  was  the  im- 
mediate cause,  but  it  was  merely  incidental,  and  was  not  an  inde- 
pendent agency,  which  had  no  connection  with  the  act  of  the  de- 
fendant. The  direct  cause  was  put  in  operation  by  the  force  of  the 
engine,  which  continued  until  the  injury  ;  and  injuries  directly  pro- 
duced by  instrumentalities  thus  put  in  operation  and  continued,  are 
proximate  consequences  of  the  primary  act,  though  they  may  not 
have  been  contemplated  or  foreseen.  The  relation  of  cause  and  ef- 
fect between  the  primary  cause  and  the  injury  is  established  by  the 
connection  and  succession  of  the  intervening  circumstances.  If  the 
cow  was  thrown  from  the  track  by  the  negligence  of  defendant,  the 
Injury  cannot  be  regarded  as  a  purely  accidental  occurrence,  for 
which  no  action  lies.  Bast  Tenn.  V.  &  6.  R.  R.  Co.  v,  L/Ockhart,  79 
Ala.  315;  Ala.  Gt.  So.  R.  R.  Co.  v,  Arnold,  ante  p.  600."  See  gen- 
erally note  on  proximate  cause,  1  Am.  St.  Kng.  R.  Cas.  N.  S.  XIX. 
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CONSOUDATED  TrACTION  Co. 

V, 

Hone. 

{Supreme  Court  of  New  Jersey ,  November  s^  i8g6,) 

Suit  by  Administrator  of  Minor — Negligence  of  Father. — When  a 
father  sues  as  the  administrator  of  his  deceased  son,  who  was  killed 
bj  the  neg-lect  of  the  defendant,  the  fact  that  the  death  was  in  part 
occasioned  by  the  contributory  carelessness  of  the  father  cannot  be 
set  up  in  defense  of  the  action. 

Damages — Funeral  Expenses. — The  funeral  expenses  being*  part 
of  the  pecuniary  damag^es  resulting^  from  the  death  of  the  son,  and 
which  had  been  paid  by  the  father,  can  be  recovered  in  the  action 
by  the  father  as  the  administrator  under  the  statute. 

Error  to  Hudson  county  circuit  court.     Affirmed. 

Argued  June  term,  1896,  before  Beasi^ey,  C.  J., 
and  Magie  and  Garrison,  J  J. 

Depue  &  Parker  and  Warren  Dixon^  for  plaintiff  in 
error. 

Thomas  F,  Noonan^  Jr.^  for  defendant  in  error. 

Beasi^EY,  C.  J.  This  is  a  suit  brought  by  Henry 
Hone,  as  the  administrator  of  the  estate  of  his  deceased 
son,  who  was  a  minor,  and  was  killed  by  the  ^^  ^^^^^ 
carelessness  of  the  servants  of  the  plaintiff 
in  error,  the  Consolidated  Traction  Company,  in  the 
management  of  one  of  their  cars.  The  statute  lying 
at  the  basis  of  the  suit  provides  :  "  That  whenever  the 
death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect  or  default,  is 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who,  or  the  corporation  which,  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to 
an  action  of  damages  notwithstanding  the  death  of  the 
person  injured,"  etc.  Revision,  p.  294.  The  follow- 
ing section  directs  that  the  action  shall  be  brought  by 
and  in  the  name  of  the  personal  representatives  of  the 
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deceased  person,  and  that  the  amount  recovered  shall 
be  for  the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  such  deceased  person;  and  that  in  every  such 
action  the  jury  may  g-ive  such  damages  as  they  shall 
deem  fair  and  just,  with  reference  to  the  pecuniary  in- 
jury resulting-  from  such  death  to  the  wife  and  next  of 
kin  of  such  deceased  person,  etc.  From  these  extracts 
from  the  statute,  it  will  be  at  once  perceived  that  in 
this  suit,  founded  upon  it,  as  in  all  others  of  the  same 
class,  but  two  questions  are  raised,  and  but  two  can  be 
raised  upon  the  record,  viz.:  First,  could  the  deceased, 
if  he  had  survived,  have  maintained  an  action?  And, 
second,  this  being*  so,  what  pecuniary  loss  has  fallen 
on  his  next  of  kin  by  reason  of  his  death  ?  These  are 
the  facts  constituting-  the  issue  to  be  tried,  and  no  sub- 
ject for  trial  can  be  more  clearly  defined.  Notwith- 
standing this,  it  is  contended  in  this  case  by  the  coun- 
sel of  this  traction  company  that  they  have  the  rig-ht  to 
defeat  the  action  if  they  can  show  that  the  death  in 
question  was  the  result  in  part  of  the  neg-ligent  con- 
duct of  the  next  of  kin,  although  such  negligent  con- 
duct is  not  to  be  imputed  to  the  infant  who  is  deceased. 
The  plaintiff  in  the  present  case  is  not  only  the  per- 
sonal representative,  but  is  likewise  the  next  of  kin, 
and  it  is  insisted  that,  as  the  damages  that  may  be  re- 
ceived will  inure  exclusively  to  his  benefit,  he  should, 
in  justice,  not  be  allowed  to  recover  them  if  he  was  in 
fact  the  cause  of  their  production.  But  it  is  to  be 
remembered  that  the  legal  doctrine  that  bars  a  party 
injured  by  the  unintentional  misconduct  of  another  by 
reason  of  his  having  himself  been,  in  a  measure,  the 
occasion  of  the  resulting  damage,  is  rather  an  artificial 
rule  of  the  law  than  a  principle  of  justice,  for  its  effect 
generally  is  to  cast  the  entire  loss  ensuing  from  the 
joint  fault  upon  one  of  the  culpable  parties,  and  often- 
times upon  him  who  is  but  little  to  blame.  Such  a 
legal  regulation  has  no  claim  to  extension,  and  to  apply 
it  as  is  now  insisted  on  would  be  to  use  it  in  a  novel 
way.  The  question  whether  the  deceased  was  negli- 
gent is  within  the  issue  formed  by  the  pleading;  while 
the  question  whether  a  third  person,  who  in  his  indi- 
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vidual  capacity  has  no  connection  with  the  suit,  was 
neglig'ent,  has  nothing*  whatever  to  do  with  such  issue. 
In  the  legal  practice  of  this  state  it  is  the  established 
course  to  exclude  everything-  that  is  not  embraced  in 
the  issue  as  the  parties  have  framed  it,  and  as  it  ap- 
pears upon  the  record.  On  the  trial  of  this  case  the 
inquiry  whether  the  father  of  the  deceased 
mmor  had  by  his  want  of  care  been  mstru-  tnurtf  nitr- 
mental  in  the  production  of  the  accident  FSSln****' 
was  a  matter  utterly  irrelevant  to  the  sub- 
ject then  submitted  to  judicial  inquiry.  The  statute 
of  Iowa  relating  to  this  subject  and  our  own  are  sim- 
ilar, and  in  Wymore's  Case,  78  Iowa,  3%,  43  N.  W. 
265,  the  court  of  that  state  expressed  very  distinctly 
what  is  deemed  the  correct  view  of  this  topic  in  these 
words  :  "If,"  says  the  opinion,  " his  parents,  by  their 
neg-ligence,  contributed  to  his  death,  that  does  not 
seejn  to  be  a  sufficient  reason  for  denying*  his  estate 
relief.  Such  negligence  would  prevent  a  recovery  by 
the  jarents  in  their  own  right.  *  *  *  It  is  claimea 
that,  *  *  *  since  they  inherited  his  estate,  the 
rule  ihat  would  bar  a  negligent  parent  from  recovering 
in  such  case  in  his  own  right  ought  to  apply^.  But  the 
plaintff  seeks  to  recover  in  right  of  the  child,  and  not 
of  the  parents.  It  may  be  that  a  recovery  in  this  case 
will  nsult  in  conferring  an  undeserved  benefit  upon 
the  fatler,  but  that  is  a  matter  which  we  cannot  inves- 
tigate. If  the  facts  are  such  that  the  child  could  have 
recovered  had  his  injuries  not  been  fatal,  his  adminis- 
trator can  recover  the  full  amount  of  damag-es  which 
the  estate  of  the  child  sustained."  The  subject  will 
be  found  illustrated  by  a  reference  to  many  cases  in  4 
Am.  &  Eag.  Ency.  Law,  p.  88.  My  conclusion  is  that 
there  is  nc  fault  to  be  found  with  the  trial  of  this  case 
in  reference  to  this  point. 

Another  objection  is  that  proof  was  admitted  to  show 
that  the  father  had  paid  the  funeral  expenses  of  his  de- 
ceased son,  and  the  amount  of  such  pay- 
ments.    Bit  as  the  father,  who  is  next  of  FMeS^EipMie^ 
kin,  was   legally  responsible  for  such  ex- 
penses, the  payments  in  question  constituted  part  of 
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the  pecuniary  loss  specified  in  the  statute,  and  were 
consequently  assessable  as  part  of  the  damages  to  be 
awarded.  The  conduct  of  the  trial  was,  also,  in  this 
respect,  unobjectionable.  Let  the  judgment  be  af- 
firmed. 

NOTES. 

Imputable  Negligence. — As  to  whether  a  father  can  recover  for 
the  death  of  a  child  where  his  (the  father's)  carelessness  has  con- 
tributed to  the  accident,  see  4  Am.  &  Eng-.  Ency.  of  Law  87,  2  Rap. 
&  Mack's  Dig.  801,  notes  to  31  Am.  &  Eng^.  R.  Cas.  420,  IS  Id.  406,  36 
Id.  68,  Tiffany's  Death  by  Wrong^ful  Act,  section  68. 

Funeral  Expenses. — Funeral  expenses  are  part  of  the  damag-es  re- 
sulting- from  the  death  of  a  child  which  may  be  recovered,  see  Pa. 
etc.,  Co.  V,  Lilly,  4  Am.  &  Eng*.  R.  Cas.  540,  73  Ind.  252 ;  Raines  ;'. 
St.  Louis,  etc.,  R.  Co.,  5  Am.  &  Eng.  R.  Cas.  610,  71  Mo.  164 ;  Little 
Rock,  etc.,  R.  Co.  v.  Barker,  33  Ark.  350 ;  Kennedy  v.  New  York, 
etc.,  R.  Co.,  35  Hun  (N.  Y.)  186 ;  Cleveland,  etc.,  R.  Co.  v.  Row»n, 
66  Pa.  St.  393 ;  Petrie  v,  Columbia,  etc.,  R.  Co.,  35  Am.  &  Eng.  R. 
Cas.  430,  29  S.  Car.  303 ;  Murphy  v.  New  York,  etc.,  R.  Co.,  8  Am.  & 
Eng.  R.  Cas.  490,  88  N.  Y.  445 ;  but  see  Dalton  v.  Southeaster*  R. 
Co.,  4  C.  B.  N.  S.  296 ;  Holland  v.  Brown,  13  Sawyer  (U.  S.)  284 
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V. 
MONEYHUN. 

(Supreme  Court  of  Indiana,  Oct.  21,  i8g6») 

Injuries  to  Passengers— Power  of  Guardian  to  Sue. — Vhere  it  is 
provided  by  statute  that  a  father  may  maintain  an  actbn  for  the 
injury  or  death  of  a  child,  and  a  guardian  for  the  injury  or  death  of 
his  ward  ;  but  when  the  action  is  brought  by  the  guaWian  for  an 
injury  to  his  ward,  the  damages  shall  inure  to  the  beaeiit  of  the 
ward.  Held,  that  it  authorizes  a  guardian  to  bring  an  iction  to  re- 
cover for  an  injury  to  his  ward,  whether  the  ward's  fatier  be  living 
or  not. 

Riding  upon  Steps  of  Car — Contributory  Negligeice. — A  boy, 
thinking  that  he  was  going  to  be  nauseated,  left  a  cowded  car,  in 
which  there  was  standing  room  only,  and  got  upon  th<  lower  step  of 
the  platform,  while  the  train  was  going  at  a  rapid  rate,  and  leaned 
out,  holding  to  the  railing.  While  he  was  there  the  steam  was  sud- 
denly applied,  causing  a  jerk  which  threw  him  f ron  the  train  and 
injured  him.  Held,  that  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 
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Appeai^  from  Madison  county  superior  court.      JRe- 
versed. 

Lovett  &  Ryan  and  Elliott  &  Elliott^  for  appellant. 
Goodykoontz  &  Ballard^  for  appellee. 

Jordan,  J.  This  action  wias  commenced  and  pros- 
ecuted in  the  lower  court  by  appellee,  William  T. 
Moneyhun,  as  gfuardian  of  Charles  Money-  ^  ^ 
hun,  a  minor  under  the  ag-e  of  21  years. 
The  action  arises  out  of  injuries  sustained  by  said 
ward,  while  a  passenger  upon  a  train  of  cars  operated 
by  the  appellant,  by  reason  of  the  alleged  negligence 
of  the  latter.  Upon  the  trial  there  was  a  special  ver- 
dict returned  by  the  jury,  and  upon  the  facts  therein 
found  the  court  adjudged  that  appellee  was,  as  such 
guardian,  entitled  to  recover  damages  for  the  said  in- 
juries for  the  benefit  of  the  ward,  and  rendered  judg- 
ment accordingly  against  appellant  for  $5,000,  the 
amount  mentioned  in  the  verdict.  The*  legul  proposi- 
tions submitted  by  the  parties  to  this-appeal  arise  under 
the  facts  embraced  in  the  special  finding  of  the  jury. 
The  following  facts  are  all  which  we  deem  it  necessary 
to  set  out  in  order  to  present  the  mooted  questions  of 
law  herein  involved :  Appellee  is  the  father,  and  the 
duly-appointed  guardian  of  Charles  Moneyhun ;  the 
latter  having  no  estate,  either  real  or  personal.  This 
ward  at  the  time  he  sustained  the  injuries  in  question 
was  a  boy  of  average  size,  intelligence,  and  education 
for  one  of  his  age,  being  at  the  time  nearly  15  years  of 
age.  On  June  9,  1895,  after  advertising  the  same,  the 
railroad  company  (appellant  herein)  ran  an  excursion 
train  over  its  road  from  Anderson,  Ind.,  to  Benton 
Harbor,  Mich.,  and  return  ;  the  train  being  composed 
of  two  sections,  and  the  cars  thereof  being  vestibuled. 
Appellee's  ward,  Charles  Moneyhun,  with  the  knowl- 
edge and  consent  of  his  father,  purchased  a  ticket  and 
boarded  said  train  as  a  passenger,  at  Anderson,  for  the 
purpose  of  being  carried  as  such  to  Benton  Harbor. 
He  entered  one  of  the  coaches  of  the  second  division, 
and  seated  himself  therein.      When  said  train  arrived 
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at  Alexandria,  a  station  about  12  miles  from  Anderson, 
the  coach  in  which  said  Moneyhun  was  seated  was  de- 
tached from  the  train,  and  left  upon  a  side  track,  be- 
cause of  a  hot  box,  which  wbs  occasioned  by  reason  of 
the  box  being"  worn  and  not  properly  packed.  The 
passengers  in  this  coach,  including  young  Moneyhun, 
were  informed  by^  the  conductor  in  charge  of  the  train 
that  they  must  leave  this  car  and  go  into  others.  On 
entering  the  car  to  which  he  and  other  passengers  had 
been  transferred,  he  found  all  of  the  seats  occupied 
and  the  aisle  thereof  and  other  places  therein  filled 
with  passengers  who  were  standing,  and  he  was 
unable  to  find  a  seat  upon  the  train,  and  for 
this  reason  accepted  standing  room  in  the  car  which  he 
entered.  After  detaching  the  car  from  the  train  for  the 
reason  stated,  appellant  did  not  replace  it  by  another  in 
order  to  accommodate  the  passengers  on  the  train  with 
seats.  Moneyhun,  after  standing  in  the  aisle  of  the  car 
until  the  train  was  near  the  city  of  Warsaw,  Ind.,  be- 
came sick.  What  made  him  sick,  however,  is  not  dis- 
closed by  the  verdict.  Believing  that  he  would  be 
compelled  to  vomit,  by  reason  of  nausea,  and  in  order 
to  avoid  soiling  the  car  and  persons  standing  near  him, 
he  voluntarily  left  the  car  in  which  he  was  riding,  and 
passed  out  through  the  door  of  the  vestibule,  and  went 
down  on  the  lower  step  of  the  steps  leading  from  the 
ground  to  the  car,  and  stood  upon  this  lower  step  for  a 
short  time,  holding  to  the  railing.  While  so  standing 
upon  this  step  his  back  was  towards  the  platform  of  the 
car,  and  his  head  was  leaning  forward  and  outward. 
The  train  at  the  time  he  left  the  car,  and  while  he  was 
standing  upon  said  step,  was  running  at  a  speed  of  25 
miles  per  hour  ;  and  while  so  standing  he  was  thrown 
off  the  train,  by  reason  of  the  engineer  suddenly,  un- 
necessarily, and  without  warning,  applying  steam, 
which  caused  the  car  to  give  a  sudden  jerk.  By  being 
thrown  from  the  train  in  the  manner  stated,  Moneyhun 
was  severely  injured,  being  the  same  injury  complained 
of  by  appellee.  The  jury  also  find  that  there  was 
ample  room  in  the  car  where  he  was  for  him  to  ride. 
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without  going"  upon  the  platform  or  steps,  and,  had  he 
remained  upon  the  inside  of  the  coach  in  which  he  was 
riding,  he  would  not  have  been  injured ;  that  it  was 
not  safe,  but  dangerous,  for  him  to  leave  the  car  and 
'*  go  onto  and  stand  upon  the  car  step,"  as  he  did,  while 
the  train  was  running  at  the  rate  of  25  miles  per  hour. 
The  jury  further  found  that  "  it  was  not  safe  for  a  per- 
son to  stand  where  he  did,  even  if  the  train  ran  smooth 
and  did  not  jerk."  The  cars  were  so  vestibuled  as  to 
render  it  safe  for  a  passenger  to  pass  from  one  car  to 
another,  and  on  the  car  door  there  was  a  printed  notice 
forbidding  passengers  to  ride  upon  the  platform  of  the 
car,  but,  owing  to  the  door  being  at  the  time  swung 
back,  it  was  thereby  obscured  from  view.  The  injuries 
sustained  by  appellee's  ward  consisted  of  several  frac- 
tures of  both  the  right  and  left  leg,  and  dislocation  of 
his  left  ankle.  These  injuries  are  found  to  be  per- 
manent. 

The  inquiries  arising  under  the  above  facts  embraced 
in  the  special  verdict  are  those  which  usually  arise 
under  the  issues  in  actions  based  upon  negligence: 
First,  is  the  injury  in  question  the  result  of  the  negli- 
gence of  appellant?  Second,  is  the  ward  of 
appellee  chargeable  with  contributory  negli-  iiU«riM  u  ?»•■• 
gence?.  At  the  very  threshold  of  these  SwrdiM'tlVie. 
questions  counsel  for  appellant  challenge  the 
right  of  the  guardian  to  maintain  this  action,  upon  the 
ground  that  it  could  be  brought  only  in  the  name  of  the 
infant,  by  his  next  friend,  under  sections  256,  257,  Rev. 
St.  1894  (sections  255,  256,  Rev.  St.  1881).  Section  29 
of  the  Code  of  1881  (section  267,  Rev.  St.  1894,  and 
section  266,  Rev.  St.  1881),  provides  that  **a  father,  or 
in  case  of  his  death  or  desertion  of  his  family,  or  im- 
prisonment, the  mother  may  maintain  an  action  for  the 
injury  or  death  of  a  child,  and  a  guardian  for  the  injury 
or  death  of  his  ward.  But  when  the  action  is  brought 
by  the  guardian  for  an  injury  to  his  ward,  the  damages 
shall  inure  to  the  benefit  of  his  ward."  In  the  case  of 
Railway  Co.  r.  Goodykoontz,  119  Ind.  Ill,  21  N.  B. 
472,  this  court,  on  page  113,  119  Ind.,  and  page  472,  21 
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N.  E.,  interpreted  this  section  as  follows:  "If  a  minor 
under  guardianship  sustains  an  injury  to  his  person 
from  the  wrongful  conduct  of  another,  his  guardian 
may  maintain  an  action  and  recover  for  the  benefit  of 
the  ward  precisely  as  the  latter  might  have  recovered 
through  the  intervention  of  a  prochain  ami  in  case  he 
had  not  been  under  guardianship.  This  is  so  whether 
the  ward's  father  or  mother  be  living  or  not.  The  pain 
and  suffering  endured  and  the  permanent  injury  result- 
ing from  the  wounding  or  maiming  of  a  minor  are  per- 
sonal to  himself,  and  damages  for  such  pain  and  in- 
juries are  always  recoverable  for  his  benefit."  We 
yield  adherence  to  the  above  interpretation  of  the 
statute,  and  are  of  the  opinion  that  it  clearly^  authorizes 
a  guardian  of  an  infant  who  has  received  a  personal  in- 
jury as  the  result  of  a  wrongful  act  of  omission  or  com- 
mission by  another  to  sue  and  recover  from  the  wrong- 
doer such  damages  as  are  personally  sustained  by  his 
ward.  The  contention  of  appellant  upon  this  proposi- 
tion must,  therefore,  be  denied,  and  the  action  of  the 
appellee  in  instituting  this  suit  as  the  guardian  of  the 
injured  minor  is  sustained. 

The  special  verdict  does  not  find  that  the  ward  of 
appellee  was  without  fault,  or  free  from  contributory 
negligence  upon  his  part,  at  the  time  the  injury  occurred. 
As  freedom  from  fault  or  negligence  at  the  time  of  the 
accident  upon  the  part  of  the  latter  is  an  essential  fac- 
tor which  must  exist  in  order  to  entitle  the  appellee  to 
recover  in  this  action,  we  may,  therefore,  assume,  with- 
out deciding,  that  appellant,  under  the  circumstances, 
is  chargeable  with  actionable  negligence,  and  address 
our  inquiry  first  to  the  question  of  contributory  negli- 
gence, which  counsel  for  appellant  so  strenuously 
insist,  under  the  facts,  must  be  imputed  to  appellee's 
ward.  It  is  conceded  by  appellee  that,  under  the  facts, 
his  ward  must  be  deemed  to  have  been,  at  the  time  he 
sustained  the  injury,  capable  of  being  guilty  of  contrib- 
utory negligence.  The  absence  of  contributory  negli- 
gence upon  the  part  of  the  injured  party  at  the  time  he 
received  his  injuries  was  in  issue,  as  well  as  the  alleged 
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negfligence  of  the  appellant,  and  the  burden  rested  upon 
the  appellee  to  establish  inter  alia  both  of  these  requi- 
site facts  before  he  would  be  entitled  to  a  recovery. 
The  rule  is  firmly  settled  that,  if  the  special  verdict  of 
the  jury  or  a  special  finding*  of  the  court  omits  to  find 
any  fact  essential  to  support  the  judg-ment  below,  the 
latter  cannot  be  sustained.  No  presumptions  or  intend- 
ments are  available  in  favor  of  a  special  verdict,  and  the 
omission  to  find  a  fact  in  favor  of  the  party  upon  whom 
the  07itis  of  proving  it  is  cast  is  equivalent  to  finding* 
such  fact  against  him.  As  a  legal  rule,  that  which  is 
not  proven  is  the  same  as  that  which  does  not  exist. 
See  Housworth  v.  BloomhuflF,  54  Ind.  487  ;  Buchanan 
V.  Milligan,  108  Ind.  433,  9  N.  E.  385  ;  Town  of  Albion 
V.  Hetrick,  90  Ind.  545 ;  Dixon  v.  Duke,  85  Ind.  434 ; 
Vinton  v.  Baldwin,  95  Ind.  433  ;  Improvement  Co.  v. 
Loehr,  124  Ind.  79,  24  N.  E.  579 ;  Mitchell  v.  Braw- 
ley,  140  Ind.  216,  39  N.  E.  497  ;  2  Elliott,  Gen.  Prac. 
§  933.  It  is  also  a  well-settled  proposition  in  this  state 
that  whenever,  under  the  facts  disclosed  by  a  special 
verdict,  the  question  is  presented  either  as  to  the  negli- 
gence of  the  defendant,  or  as  to  whether  the  plaintiff 
was  without  fault,  and  two  inferences  may  reasonably 
be  drawn  as  to  either  of  said  ultimate  facts, — one  in  favor 
and  the  other  against, — ^then  the  determination  of  such 
fact  is  within  the  province  of  the  jurors,  and  their  find- 
ing* will  be  accepted  by  the  court  as  controlling*.  Rail- 
road Co.  V.  Collarn,  73  Ind.  261  ;  Railroad  Co.  v. 
Grames,  136  Ind.  39,  34  N.  E.  714 ;  Rush  v.  Mining* 
Co.,  131  Ind.  135,  30  N.  E.  904 ;  Woolery  v.  Railroad 
Co.,  107  Ind.  381,  8  N.  E.  226  ;  Smith  v.  Railroad  Co., 
141  Ind.  92,  40  N.  E.  270 ;  Railroad  Co.  v.  Costello,  9 
Ind.  App.  462,  36  N.  E.  299  ;  City  of  Bloomiugton  v. 
Rog*ers,  13  Ind.  App.  121,  41  N.  E.  395.  But,  if  the 
facts  found  are  such  that  the  court  can  adjudge  as  a 
matter  of  law  that  the  injured  party  was  or  was  not 
guilty  of  contributory  negligence,  then  the  finding  of 
such  ultimate  fact,  whatever  it  may  be,  will  be  disre- 
garded by  the  court.     Smith  v.  Railroad  Co.,  supra. 
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Iif  the  case  at  bar,  however,  there  is  but  one  reasonable 

inference  to  be  deduced  from  the  facts  rela- 
iiiiu  »iHHi  »•»•  tive  to  the  acts  of  appellee's  ward  at  the  time 
ury  lefiifracef'    he  Sustained  his  injuries,  and  that  is  to  the 

eflFect  that  his  own  neglig'ence  contributed  to 
said  injuries  ;  hence  a  finding*  by  the  jury  that  he  was 
free  from  fault  could  not  have  aflFected  the  legal  result. 
It  is  manifest,  we  think,  from  the  facts  shown,  that  the 
ward  of  appellee  was  thereunder  chargeable  with  con- 
tributory negligence.  While  it  is  true  that  it  was  a  duty 
incumbent  upon  the  railroad  company  to  furnish  a  seat 
within  its  car  for  each  passenger  taken  aboard  of  its 
train,  and  not  merely  standing  room  in  the  aisle  of  the  car, 
the  mere  fact,  however,  that  he  was  compelled  to  accept 
standing  room,  would  not  justify  him  in  voluntarih'- 
leaving  a  place  of  safety  and  going  to  one  of  peril. 
The  jury  found  that  there  was  ample  room  in  the  car  in 
which  he  was  riding,  and  in  other  cars  upon  the  train, 
and  that  there  was  no  necessity  for  him  to  go  upon  the 
platform  or  car  steps,  and  that,  had  he  remained  inside 
of  the  car,  he  would  not  have  sustained  the  injuries 
which  he  did ;  that  it  was  unsafe  and  dangerous  for  him 
to  leave  the  car  when  the  train  was  running  at  the  rate 
of  25  miles  per  hour,  and  stand  upon  the  steps  as  he 
was  doing  when  the  accident  happened.  The  jury 
further  found  that  the  place  where  Moneyhun  stood 
when  injured  was  not  a  safe  place  to  stand,  "even  if  the 
train  ran  smooth  and  did  not  jerk."  He  was  not  con- 
tent to  stop  on  the  platform,  but  went  upon  the  lower 
step,  and  stood  there  with  his  back  towards  the  plat- 
form, and  his  head  leaning  outward,  as  it  is  expressly 
shown  by  the  verdict.  We  are  of  the  opinion  that  the 
facts  disclose  a  clear  and  undoubted  case  of  contributory 
negligence  upon  the  part  of  appellee's  wurd,  which  can 
not  be  controverted  from  any  legal  standpoint.  While 
it  may  be  said,  in  the  sense  of  decency,  that  it  w^as 
proper  for  this  boy,  when  admonished  of  the  fact  that  he 
was  about  to  vomit,  to  make  an  effort  to  avoid  befouling 
his  fellow  passengers,  yet  even  under  this  view  the  law 
would  not  justify  him  in  exposing  himself  to  peril,  or 
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excuse  or  mitigate  his  neglig-ence  when  he  seeks  redress 
in  an  action  for  injuries  sustained.  The  authorities 
cited  by  the  learned  counsel  for  appellee  are,  under  the 
facts,  distinguishable  from  the  case  at  bar,  and  lend 
but  little,  if  any,  support  to  his  contention  upon  the 
question  involved.  The  conclusion  reached  is  in  har- 
mony with  and  supported  by  the  following  authorities  : 
Goodwin  v.  Railroad  Co.,  84  Me.  203,  24  Atl.  816 ; 
Worthington  v.  Railroad  Co.,  64  Vt.  107,  23  Atl.  590  ; 
Railroad  Co.  v.  Hoosey,  99  Pa.  St.  492  ;  Fisher  v.  Rail- 
road Co.,  39  W.  Va.  366, 19  S.  E.  578  ;  Railroad  Co.  v. 
Hawk,  72  Ala.  112  ;  Jackson  v.  Crilly,  16  Colo.  103,  26 
Pac.  331 ;  Paterson  v.  Railroad  Co.,  85  Ga.  653,  11  S. 
E.  872  ;  Bemiss  v.  Railroad  Co.  (La.)  18  South.  711 ; 
Wendell  v.  Railroad  Co.,  91  N.  Y.  420  ;  Hayes  v.  Nor- 
cross,  162  Mass.  546,  39  N.  E.  282 ;  Wallace  v.  Rail- 
road Co. ,  165  Mass.  236,  42  N.  E.  1125 ;  Krenzer  v. 
Railroad  Co.  (Ind.  Sup.)  43  N.  E.  649 ;  Lewis  v.  Rail- 
road Co.,  38  Md.  588;  Shirk  v.  Railroad  Co.  (Ind. 
App.)  42  N.  E.  656  ;  Reynolds  v.  Railroad  Co.,  58  N. 
Y.  248;  Lofdahl  v.  Railroad  Co.,  88  Wis.  421,  60  N. 
W.  795;  Butler  v.  Railroad  Co.,  139  Pa.  St.  195,  21 
Atl.  500;  Ecliff  z/.  Railroad  Co.,  64  Mich.  196,  31  N. 
W.  180 ;  Patt.  Ry.  Ace.  Law,  §  272  ;  Railroad  Co.  v. 
McClain  (Ind.  Sup.)  44  N.  E.  306 ;  Railroad  Co.  v. 
Rice  (Tex.  Civ.  App.)  29  S.  W.  525  ;  Scheiber  v.  Rail- 
road Co.  (Minn,)  63  N.  W.  1034 ;  Railroad  Co.  v.  Car- 
roll, 5  111.  App.  201 ;  Railroad  Co.  v.  Wingate.  143 
Ind.  125,  37  N.  E.  274,  and  42  N.  E.  477.  It  follows 
that  the  court  erred  in  denying  the  appellant's  motion 
for  judgment  in  its  favor  on  the  special  verdict.  The 
judgment  is,  therefore,  reversed  and  the  cause  remand- 
ed, with  instructions  to  the  lower  court  to  sustain  this 
motion  and  render  judgment  upon  the  special  verdict  in 
favor  of  appellant. 

5  (K.  s.)  A.  &  B.  R.  Cas. — i2 
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Rahilly 

V. 

St.  Paui.  &  D.  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Nov,  6,  i8g6») 

Mileage  Book — Acceptance  of  Conditions — Transfer. — The  defend* 
ant  issued  to  D.  a  mileagce  ticket  or  book,  which  expressly  provided 
that  it  was  to  be  used  only  by  D.,  **  whose  sig-nature  appears  on  the 
last  pag^e."  The  ticket  also  provided  that  it  was  '*  subject  to  the 
conditions  named  in  the  contract,  and  made  part  hereof.**  One  of 
these  conditions  was  that  the  ticket  was  not  transferable,  and,  if 
presented  by  any  other  than  the  original  holder,  '*  whose  signature 
is  hereon,**  the  conductor  would  take  it  up,  and  collect  full  fare. 
The  ticket  was  never  signed  by  D.  Plaintiff,  having  purchased  the 
ticket  from  a  broker,  presented  it  in  payment  of  his  fare  on  one  of 
def endant*s  trains.  The  conductor  took  it  up,  and  refused  to  return 
it  to  the  plaintiff,  whereupon  plaintiff  refused  to  pay  his  fare  unless 
the  conductor  would  return  the  ticket.  Held^  that  plaintiff  was  not 
entitled  to  ride  on  the  ticket ;  that  the  fact  that  it  was  not  signed  by 
the  original  purchaser  was  immaterial,  since,  by  accepting*  the 
ticket,  he  accepted  all  the  terms  and  conditions  therein  contained. 
Also  that  plaintiff  had  no  right  to  refuse  to  pay  his  fare,  unless  the 
conductor  would  return  the  ticket.  Even  if  the  conductor  had  no 
right  to  take  it  up,  it  was  plaintiff's  duty  to  leave  the  train  or  pay 
his  fare,  and  then  pursue  his  remedy  against  the  defendant  for 
wrongfully  withholding  the  ticket. 

Appeai^  from  Hennepin  county  district  court.     -4/" 
firmed. 

F.  D.  Larrabeey  for  appellant. 
Hadley  &  Armstrong-^  for  respondent. 

MiTCHEi^Lr,  J.  This  action  was  brought  to  recover 
damages  for  the  alleged  wrongful  act  of  defendant's 
servants  in  attempting  to  remove  him  from  one  of  its 
passenger  trains  while  he  was  on  his  way  from  St. 
Paul  to  Duluth.  The  undisputed  evidence  is  that 
plaintiff  bought  what  is  known  as  a  *'  mileage  book," 
or  "mileage  ticket,"  from  a  broker  or  scalper,  who  was 
a  stranger  to  the  defendant,  and  had  no  authority  from 
it  to  sell  its  tickets.  The  following  is  a  copy  of  this 
ticket,  so  far  as  here  material  :  ''Mileage  Ticket  No. 
3051.  To  be  used  only  by  Mr.  A.  O.  Dunk  [in  writ- 
ing], whose  signature  appears  on  the  last  page.     Gk)od 
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for  1000  miles  travel  and  transportation  of  regulation 
amount  of  baggage  when  officially  stamped  subject  to 
the  conditions  named  in  the  contract  attached  to  and 
made  part  hereof.  *  *  *  [Signed]  W.  A.  Rus- 
sell, Gen.  Pass.  Agent."  Stamped:  "(St.  Paul  & 
Duluth  R.  R.  Pass.  &  Ticket  Office.)"  Then  fol- 
lowed the  coupons,  one  for  each  mile  of  travel, 
there  being  499  in  the  book ;  and  on  the  inside  of  the 
back  cover  is  the  following:  "Contract.  The 
conditions  under  which  this  mileage  ticket  is  sold  by 
the  St.  Paul  &  Duluth  R.  R.  Company  and  purchased 
and  used  by  the  person  named  in  this  ticket  are  :  (I)  It 
is  positively  not  transferable,  and,  if  presented  by  any 
other  than  the  original  holder,  whose  signature  is 
hereon,  or  after  date  of  expiration,  the  conductor  will 
take  it  up,  and  collect  full  fare.  [Then  follow  nine 
other  conditions,  not  now  material.]  I  understand  the 
above  conditions,  and  do  hereby  agree  to  the  same." 
As  a  matter  of  fact.  Dunk's  signature  was  not  attached. 
The  plaintiff  boarded  defendant's  train,  and,  when  the 
conductor  called  for  his  fare,  handed  him  this  mileage 
book.  The  conductor,  on  ascertaining  that  plaintiff's 
name  was  not  the  one  written  in  the  book,  told  him  that 
he  could  not  ride  on  it,  that  nobody  could  ride  on  it  ex- 
cept the  man  whose  name  was  written  in  it,  and  that 
the  book  had  been  stolen  from  the  man  to  whom  it  was 
issued.  The  plaintiff  thereupon  offered  to  pay  his  fare, 
provided  the  conductor  would  return  him  the  mileage 
book.  This  the  conductor  refused  to  do,  informing 
him  that  his  orders  and  the  rule  of  the  company  were 
to  take  up  the  mileage  book  if  presented  by  any  other 
person  than  the  one  whose  name  was  written  in  the 
book.  The  plaintiff,  however,  persisted  in  refusing  to 
pay  his  fare,  except  on  condition  that  the  conductor 
would  return  him  the  mileage  book.  Then  followed 
the  acts  of  the  defendant's  servants  complained  of, 
attempting  to  put  plaintiff  off  the  train.  Whether  in 
so  doing  they  used  any  more  force  than  was  reasonably 
necessary  was  a  question  for  the  jury,  and  is  not  in- 
volved in  this  appeal. 

The  entire  argument  of  plaintiff's  counsel  may  be 


692  MILEAGE  TICKETS. 

Note. 

summed  up  in  two  legal  propositions :  (1)  That  the 
mileage  ticket  was  assignable,  and  good  for  the  trans- 
portation of  anybody,  because  it  had  never  been  signed 
by  Dunk  ;  (2)  that,  even  it  was  not  transferable,  and 
was  not  good  for  plaintiff's  fare,  the  conductor  had  no 
right  to  take  it  up,  and  that  plaintiff  had  a  right  to  in- 
sist on  its  return  to  him  as  a  condition  precedent  to 
paying  his  fare.  Neither  of  these  positions  is  tenable. 
The  fact  that  the  ticket  was  not  signed  by  the  original 
purchaser  is  immaterial.  On  its  face  it  stated  that  it 
could  be  used  only  by  Dunk,  and  the  purchaser,  in  ac- 
cepting the  ticket,  accepted  all  the  terms  and  conditions 
therein  expressed.  Drummond  v.  Railway  Co. ,  7  Utah, 
118,  25  Pac.  733.  See,  also,  Railway  Co.  v.  McGown, 
65  Tex.  640  ;  Railway  Co.  v.  Read,  37  111.  484.  A 
majority  of  the  court,  including  myself,  are  of  opinion 
that  the  conductor  had  a  right  to  take  up  the  ticket 
whenever  presented  by  a  person  other  than  the  one  to 
whom  it  was  issued,  because  the  conditions  attached  to 
and  made  part  of  the  ticket  expressly  so  provided.  Some 
members  of  the  court  are  not  prepared  to  assent  to  this 
proposition,  but  we  are  all  agreed  that,  even  if  the  con- 
ductor had  no  right  to  take  up  the  ticket,  this  would 
not  give  the  plaintiff  any  right  to  refuse  to  pay  his  fare 
until  and  unless  the  ticket  was  returned.  Having  no 
right  to  ride  on  the  ticket,  it  was  his  duty  to  pay  his 
fare  or  leave  the  train,  and  then  pursue  his  remedy 
against  the  defendant  for  wrongfully  withholding  the 
ticket  from  him.     Order  affirmed. 


NOTE. 

Nontransferable  Tickets. — See  generally  25  Am.  &  ^^J**  f^ncy.  of 
Law  1091,  but  in  Post  v,  Chicag-o,  etc.,  R.  Co.,  9  Am.  &  Bng-.  R.  Cas. 
345,  14  Neb.  110,  it  was  held^  where  a  nontransferable  ticket  contain- 
ed the  condition  that,  "I,  failing  to  comply  with  this  agreement, 
either  of  these  companies  may  refuse  to  accept  this  ticket,**  that  this 
did  not  give  the  conductor  the  right  to  take  it  up,  but  merely  to  re- 
fuse to  receive  it.  It  was,  however,  held^  in  that  case,  in  accordance 
with  the  principal  case,  that  a  party  holding  such  a  ticket,  who  re- 
fused to  pay  his  fare,  and  was  expelled  from  the  cars,  could  not  re- 
cover damages  for  the  expulsion,  but  only  for  the  conductor's  wrong- 
ful act  in  taking  up  the  ticket,  and  such  damages  would  not  exce^ 
the  value  of  the  ticket. 
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1.  AGENCY.  itial    carrier   in   apparent    good 

order,  and  contracting'  to  deliver 
Ratification  of  Agents. — A  de-  them  in  like  good  order  is  an  ac- 
tective  was  employed  by  the  local  knowledgment  by  the  connecting 
freight  agent  of  a  railway  compa-  carrier  that  the  wire  was  deliv- 
ny  to  aid  in  detecting  a  thief,  ered  to  the  initial  carrier  in  ap- 
working  in  co-operation  with,  and  parent  good  order.  Golf,  etc.,  Ry. 
being  recognized  by,  a  special  de-  Co.  v,  Jones,  (Ind.  T.  1896),  37  S. 
tectiye  of  the  company.  The  W.  Rep.  208. 
freight  agent  acting  upon  infor- 
mation furnished  by  such  detect-  

ive,  apprehended  the  thief.  It 
was  held  in  an  action  of  the  de- 
tective to  recover  payment  for  .  ...  •* 
services,  that  the  fact  that  the  Instructions— Assault  upon  Pas- 
agent  made  use  of  the  informa-  senger— Error.  — Where,  on  the 
tion,  and  that  the  special  detective  trial  of  an  action  against  a  rail- 
of  the  company  co-operated  with,  ^^^ad  company  for  an  alleged  as- 
and  recognized  the  detective  so  s^ult  and  battery  by  its  station 
hired,  did  not  constitute  a  ratifi-  agent  upon  the  plaintiff,  one  of 
cation  by  the  company  of  the  con-  ^^^  defenses  was  that  the  plaint- 
tract  of  the  freight  agent.  Som-  iff  had,  without  sufficient  provoca- 
erville  v.  Wabash  R.  Co.,  (Michi-  *ion,  used  to  the  agent  opprobn- 
gan  1896)  67  N.  W.  Rep.  320.              o^s  and  insulting  language,  ac 

companied  with  sneers  and  con- 
temptuous    gestures,    and    there 

was  evidence  to  support  this  de- 
2.  BILL  OF  LADING.  fense,    it   was    error   to   charge, 

without  qualification :    "  Sneers, 

Construction  of  Bill  of  Lading. —  looks,  or  contemptuous  gestures 

A  bill  of  lading  executed  by  a  will  not  justify  an  assault  by  an 

connecting  carrier  acknowledging  agent  of  a  railroad  company  upon 

the  receipt  of  goods  from  the  in-  one  who  has  a  ticket,  and  has  be* 
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come  entitled,  under  the  contract,  the    judge.      Killian    v.    Georgia 

to  courteous  treatment  until  the  Ry.,  etc.,  Co.  (Ga.  1896),  25  S.  E. 

contract  was  fully  carried  out  by  Rep.  384. 

the  railroad  company  or  its  Same  —  Negligence. — Where  a 
agents."  A  similar  charge  was  passenger  on  a  train  standing 
held  not  to  be  erroneous  in  Rail-  upon  a  track  at  a  station  whence 
way  Co.  V.  Fleetwood,  15  S.  E.  it  was  to  be  started,  went  into  the 
778,  90  Ga.  23;  but  in  that  case  baggage  car  for  the  purpose  of 
the  plaintiff  below  was  a  passen-  seeing  the  conductor  upon  legiti- 
ger  actually  riding  upon  the  de-  mate  business  connected  with  the 
fendant*s  train,  and  entitled  to  passenger's  journey,  and  while 
protection  at  the  hands  of  the  con-  there  was  thrown  down  and  in- 
ductor who  assaulted  him,  and  the  jured  by  the  sudden  bumping  of 
facts  were,  in  other  resx>ects,  another  car  against  the  standing 
wholly  different  from  those  of  the  car,  whether  or  not,  in  view  of  aU 
present  case.  Georgia  R.,  etc.,  the  evidence  submitted  the  pas- 
Co.  V,  Richmond  (Ga.  18%),  25  S.  senger  was  rightfully  in  the  bag- 
E.  Rep.  565.  gage  car,  and  whether  or  not  the 

Expulsion    of  Trespasser   with  injury  resulted  from    the   negli- 

Unnecessary  Violence.  —  Even    a  gence  of  the  company,  and  wheth- 

trespasser  who  intrudes   upon  a  er  or  not  such  injury  might  have 

freight  train  under  a  fraudulent  been  avoided  by  the  exercise  of 

arrangement  with  an  inferior  em-  ordinary  diligence  on  the  part  of 

ployee  who  has  no  authority  in  the  passenger,  were  all  questions 

the  premises,  is  entitled  to  pro-  for  determination  by  the  jury,  and 

tection  against  violence    on   the  not  for  final  solution  by  the  trial 

part  of  the  conductor,  wantonly  judge.     It  was  accordingly  error 

and    unnecessarily    exercised    in  in  such  a  case  to  grant  a  non-suit, 

expelling  him  from  the  train  ;  and  Gardner  v.  R.  Co.  Waycross,  etc., 

for  injuries  to  his  person  resulting  Ry.  Co.  (Ga.  1895),  25  S.  E.  Rep. 

from  such  violence  the  railroad  334. 

company    is    liable.     Higgins    v.  Riding  in  Freight  Car. — InSchil- 

Southern  Ry.  Co.  (Ga.),  25  S.  E.  ling    v,    Winona,     etc.,     R.    Co., 

Rep.  837.  (Minn.)  68  N.  W.  Rep.  1083,  it  was 

Liability  of  Railroad  for  Act  of  held  following  Oviatt  v.  Railway 

Its  Conductor. — A    railroad    con-  Co.,  45  N.  "W.  Rep.  430,  43  Minn, 

ductor  represents  the  company  by  300,  that,  when  a  passenger  volun- 

which  he  is  employed  in  determin-  tarily  takes  passage  in  a  freight 

ing  what  persons  are  entitled  to  car  in  a  freight  train,  he  assumes 

ride  upon  trains  committed  to  his  all  risks  and  inconveniences  rea- 

care ;    and    his    act  in  expelling  sonably  and  necessarily  incident 

from  a  train  a  person  not  entitled  to  that  method  of  transportation, 

to  ride  thereon   as  a   passenger.  In   such    case  the  carrier   has  a 

being  one  performed  by  him  in  right  to    discharge  the  duty  im- 

the  line  of  his  duty,  is  in  law  the  posed  by  law   upon  it  as  to  the 

act  of  the  company.     Higgins  v.  safety  of  the  passenger  with  ref- 

Southern  Ry.  Co.  (Ga.),  25  S.  E.  erence  to  the  nature  and  purposes 

Rep.  837.  of  the  particular  car  and  train  so 

Question  for  Jury. — Whether  or  selected,  but  it  is  bound  to  exer- 
not  a  passenger  about  to  alight  cise  the  highest  degree  of  care  for 
from  a  train  and  encumbered  with  the  safety  of  the  passenger  con- 
hand-baggage  or  parcels,  was,  si  stent  with  the  practical  opera- 
under  the  circumstances,  afforded  tion  of  such  train. 
by  the  company  reasonable  time  Action  for  Personal  Injuries — 
and  opportunity  to  leave  the  train  Admissibility  of  Evidence  as  to 
in  safety,  is  a  question  for  deter-  Train  Being  behind  Time. — One  of 
mination  by  the  jury,  and  not  by  the  questions  in  issue  being  as  to 
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how  long    a   train  stopped  at  a  which  was  used  as  a  station  ware- 

g-iven  station,  the  plaintiff  con-  house,  had  been  left  "unchocked" 

tending  that  the  stop  was  not  suf-  and  "unbraked"  upon  a  side  track 

ficiently  long  to  allow  him  time  to  having  a  slight  downward  grade, 

alight  safely  from  the  train,  and  and,  upon  being  put  in  motion  by 

the  defendant  insisting  that  the  a  sudden  storm  of  wind,  ran  over 

stop   was    long    enough   for  this  and  killed  the  railroad  agent,  who 

purpose,  evidence  that  the^  train  at  the  time  was  crossing  the  side 

was  behind  time  was  admissible  track,  holding  an  umbrella  over 

as  tending  to  show  the  existence  himself,  inclined  towards  a  blow- 

of  a  reason  or  motive  for  making  ing  rain,  so  as  to  obstruct  from 

only  a  short  stop,  and  therefore  his    view    the  approaching  cars, 

as  supporting  the  plaintiff's  con-  the  railroad  company  was  not  lia- 

tention.    Killian   v,  Georgia  Ry.  ble  for  the  homicide,  it  apx>earing 

etc.,  Co.,  (Ga.  1896)  25  S.  E.  Rep.  that  the  deceased  was  the  sole  em- 

384.  ployee  of  the  company  at  this  sta- 

tion,    having    at     the    time    full 

4.  CONIiECTING  CARRIERS.  cYi^rge  of  the  locating   of   these 

cars  upon  the  side  track  m  ques- 

Injuries  to  Goods  —  Burden  of  tion;  that  on  this  particular  occa- 

Proof. — In  an  action  against  a  sion  they  were  left  exactly  as  he 

railway  company  delivering  goods  directed  ;    that  he  actually  knew 

injured    in    transportation    over  that    the    car   by  which    he   was 

several  connecting  carriers,  where  stricken  had  not  been  "chocked" 

a  bill  of  lading  was  introduced  by  or    "braked,"    and    that    it    was 

the   defendant   which   effectuallv  within   the  scope  of  his  duty   to 

established  the  fact  that  the  ini-  know  whether  or  not  the  other  car 

tial  carrier  received  the  goods  in  (it  being  the  warehouse  car)  had 

good  order,  it  was  held  that  the  also  been  left  in  this  condition.  If 

burden  was  then  cast  upon  the  de-  leaving  the  cars  without  "chock- 

fendant  of  proving  that  the  goods  ing"   or  applying  brakes  to  the 

were  not  injured  while  in  its  pos-  same    was,     under     the    circum- 

session,  or  that  they  came  into  its  stances,  an  act  of  negligence,  it 

possession  in    an    injured  condi-  was  negligence  attributable  to  the 

tion.    Gulf,  etc.,  Ry.  Co.  v.  Jones,  agent  himself.  Brunswick,  etc.,  R. 

(Ind.  T.  18%),  37  S.  W.  Rep.  208.  Co.  v.  Smith,  (Ga.  18%)  25  S.  E. 

Liability  for  Defective  Cars.— It  Rep.  759. 
is  the  duty  of  a  railway  company  Contributory  Negligence —  In- 
to provide  cars  reasonably  fit  for  gtructions— Drunkenness.— In  an 
the  conveyance  of  the  particular  action  against  a  railway  company 
class  of  goods  it  intends  to  carry,  to  recover  damages  for  injuries 
and  it  is  not  relieved  from  this  alleged  to  have  been  inflicted 
duty  by  transporting  the  goods  upon  the  plaintiff  by  the  defend- 
over  its  own  line  in  the  car  of  the  ant  running  an  engine  over  him 
connecting  carrier  in  which  it  re-  while  he  was  standing  on  the 
ceived  them.  If  it  uses  the  cars  track  in  the  performance  of  his 
of  the  connecting  carrier,  it  adopts  duties,  the  defendant  made  a 
and  makes  them  its  own  for  the  special  plea  that  the  plaintiff 
purpose  of  conveying  the  goods,  should  not  recover,  because  at  the 
Shea  et  aL  v,  Chicago,  R.  I.  &  P.  time  of  the  injury  he  was  in  a 
Ry.  Co.,  (Minn.)  68  N.  W.  Rep.  608.  state    of    voluntary    intoxication 

which  so  proximately  contributed 

towards  his  injury,  that,  but  for 

6.  CONTRIBUTORY  NEGLIGENCE.        **»?  same  he  would  not  have  been 

injured,  and  there  was  evidence 

Contributory    N  e  g  I  i  g  e  n  c  e. —   tending  to  support  this   plea  of 

Where  two  freight  cars,   one  of   contributory    negligence,    and  it 
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was  held  that  it  was  error  for  the  other,    or    to     make    a    contract 

court  to  refuse  to  grivc  a  charg-e,  whereby  its  road  will  be  operated 

"if  the  jury  believe  from  the  tes-  by  another  as  its  ag-ent.    St.  Jo- 

timony  that  at  the  time  of  the  ac-  seph,  etc.,  R.  Co.  v,  St.  Louis,  etc., 

cident,  plaintiff  was  in  a  state  of  Ry.  Co.  (Mo.   1896),  36  S.  W.  Rep. 

intoxication,  and  that  such  state  602. 

of  intoxication  placed  him  in  such  Operating  Contract. — The  de- 
a  condition  that  he  was  unable  fendant  railway  company  coven- 
and  failed  to  exercise  that  caution  anted  to  take  from  the  W.  Railway 
and  care  required  of  him  under  Co.  the  lines  of  the  W.  Company, 
the  instruction  heretofore  gfiven  including  a  line  leased  from  the 
and  that  by  reason  of  such  condi-  plaintiff  company,  and  to  operate 
tion,  he  was  injured,  then,  in  such  them,  to  receive  and  collect  the 
event,  he  cannot  recover,"  and  tolls  and  freight  charges  from 
that  such  error  was  not  cured  by  such  operation,  and  to  apply  the 
an  instruction  defining  contribu-  said  revenues  to  repairing*  and 
tory  negligence,  and  stating  that  betterments  ;  to  paying  insurance 
intoxication  was  no  excuse  for  and  taxes ;  to  paying  the  neces- 
such  nef^'ligence,  and  informing  sary  expenses  of  maintaining  the 
the  jury  that  such  negligence  on  organization ;  to  the  payment  of 
the  part  of  the  employee  was  a  de-  the  interest  on  the  bonds  of  the 
fense  to  his  action,  that  upon  the  rents  and  other  charges  contract- 
issue  as  to  its  existence,  they  ed  by  the  W.  Company,  and  such 
might  consider  his  intoxication  other  charges  as  the  W.  Company 
which  imposes  ux>on  him  the  might  direct  to  be  paid ;  to  pay 
burden  of  showing-  its  non-exist-  any  surplus  to  the  W.  Company, 
ence.  Mo.,  etc.,  Ry.  Co.  v»  Mc-  and  to  keep  an  account  of  the  re- 
Glamory  (Tex.  18%)  35  S.  W.  Rep.  ceipts  and  expenses  of  the  opcra- 
1058.  tion  of  the  lines  of  the  W.  Compa- 
Care  to  Be  Exercised  by  the  ny,  to  be  at  all  times  subject  to 
Blind. — The  blind  have  as  much  the  examination  of  such  company, 
right  to  frequent  railroad  depots,  and  to  furnish  monthly  and  semi- 
public  crossings,  and  other  places  annually  statements  of  all  the 
of  danger  as  any  other  of  the  gen-  business  receipts  and  expendi- 
eral  public  ;  but  when  they  do  so,  tures. 

due  care  dictates  that  they  must  Held^  that  such  contract  was 
provide  themselves  with  such  sur-  not  a  lease  or  sub-lease,  but  an 
roundings  while  there  as  are  reas-  operating  contract.  St.  Joseph, 
onably  necessary  to  avoid  upon  etc.,  R.  Co.  v.  St.  Louis,  etc.,  Ry. 
their  part  all  the  known  dangers  Co.  (Mo.  1896)  36  S.  W.  Rep.  602. 
that  encompass  the  place.  Flori- 
da, etc.,  R.  Co.  V,  Williams,  (Fla.                             

1896),  20  So.  Rep.  558.  ^    CROSSINGS. 


Statutory  Signals — Contributory 
6.  CONTRACTS.  Negligence.— In  an  action  to  re- 
cover   damages    for    injuries   re- 
Power  of  Railroads  to  Contract  ceived    at     a    railway     crossing 
with  Each  Other. — Under  a  statu-  through  the  alleged  negligence  of 
tory  provision  that  *' all  railroad  the  defendant  railway  company  in 
corporations    may  contract  with  failing  to  give  the  signals  required 
each  other,  or  with  other  corpora-  by  statute,  it  appeared  that  the 
tions  in  any  manner  not  inconsist-  plaintiff  was  driving  on  the  public 
ent    with    the    scope,  object  and  highway  toward  a  crossing  on  a 
purpose    of    their    creation    and  cloudy  morning  when   snow  and 
management,"  a  railway  company  rain  were  falling  ;  that  the  plaint- 
has  power  to  lease  its  road  to  an-  iff  stopped  twice  before  reaching 
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the  crossing*,  the  last  stop  being-  the  train  in  approaching-  a  public 
within  thirty  feet  of  the  crossing  ;  crossing,  and  it  appearing  that  the 
that  his  view  was  obstructed  by  crossing  in  question  was  one 
shrubbery  covered  with  snow ;  where  the  track  of  the  railway 
that  when  within  ten  feet  of  the  company  crossed  the  public  high- 
crossing  he  glanced  up  and  down  way  upon  a  bridge  or  trestle  above 
the  track.  By  the  verdict  of  the  the  latter,  there  was  no  error  in 
jury,  it  was  found  that  the  def en-  granting  a  nonsuit,  the  section  in 
dan t  company  had  failed  to  blow  question  being  applicable  to  grade 
the  whistle  and  ring  the  bell  of  crossings  only.  McElroy  v,  Geor- 
the  locomotive  as  required  by  gia,  &c.,  R.  Co.  (Ga.),  25  S.  W. 
statute.     Held,  that   the  plaintiff  Rep.  439. 

was  not  gtiilty  of  contributory  diates  at  Crossings — Unreason- 
negligence.  Harper  v.  Barnard  able  Ordinance. — An  ordinance  of 
(Iowa,  18%),  68  N.  W.  Rep.  599.  a  township  requiring*  a  railroad 

Statutory   Signals. — One    cross-  company  to  place  gates  and  flag- 

ing  a  railroad  track  at  a  highway  men  at  crossing's  which  are  not 

crossing  has  a  right  to  proceed  dangerous,  is  unreasonable,  and 

upon    the    assumption    that    the  should  be  set  aside.  State  v,  Com- 

sig-nals  prescribed  by  statute  for  mittee  of  Tp.  of  Bloomfield  (N.  J. 

highway  crossings  will  be  given  1896),  35  Atl.  Rep.  158. 

by   locomotives.    Harper  v.  Bar-  

nard  (Iowa,  18%),  68  N.  W.  Rep. 

599.  8.  DAMAGES. 

Road  not  Public. — The  provi- 
sions of  section  708  of  the  Code  of  Ascertainment  of  Damages  for 
Georgia  have  no  application  ex-  Death.— While  juries  in  determin- 
cept  to  crossings  where  a  public  ing  Ihe  pecuniary  injury  occa- 
road  established  pursuant  to  law  sioned  by  the  death  of  a  person  to 
crosses  the  track  of  a  railroad  ;  his  next  of  kin,  under  our  statute, 
and,  consequently,  the  statutory  may  be  obliged,  to  some  extent,  to 
duties  of  blowing  the  whistle  of  form  their  estimate  of  damages 
the  locomotive,  and  checking  the  on  conjectures  and  uncertainties, 
speed  of  the  train,  are  not  incum-  yet,  when  the  evidence  furnishes 
bent  upon  an  engineer  when  ap-  some  standard  for  the  calculation 
proaching  the  intersection  with  a  of  damages,  a  verdict  disregard- 
railroad  of  a  road  which,  though  ing  such  standard,  and  awarding 
to  a  greater  or  less  extent  used  by  damages  in  excess  of  any  possible 
the  public,  has  never  been  estab-  calculation  based  thereon,  will  not 
lished  as  a  public  road  in  the  man-  be  permitted  to  stand.  Jackson  v. 
ner  pointed  out  bylaw.  It  follows  Consolidated  Traction  Co.,  (N.  J., 
that  no  one  has  a  right  to  assume  18%,)  35  Atl.  Rep.  754. 
that,  in  approaching  a  crossing  of  Exemplary,  Punitive,  or  Vindic- 
the  kind  last  indicated,  an  engi-  tive  Damages  will  not  be  awarded 
neer  will  observe  these  statutory  unless  there  is  proof  going  to  show 
requirements,  and  that  the  omis-  a  wrongful  purpose  or  reckless  in- 
sion  to  do  so  is  not,  in  law,  negli-  difference  of  consequences,oppres- 
^^nc^  perse.  Comer  z/.  Shaw  (Ga.  sion,  insult,  rudeness,  caprice, 
18%),  25  S.  E.  Rep.  733.  willfulness,    or    other    causes    of 

Signals    at     Crossings — Negli-  aggravation  in  the  act  or  omission 

gence.— The  only  negligence  al-  causing  the  injury,  or  because  the 

leged  against  the  defendant  rail-  injury  was  inflicted  maliciously, 

way  company  being  the  failure  of  wantonly,  or  under  circumstances 

its  servants  to  observe  the  require-  of  contumely  or  indignity,  or  l)e- 

ments  of  section   708  of  the  Code,  cause  the  circumstances  show  a 

as  to  blowing  the  whistle  of  the  reckless  indifference  to  duty,  and 

engine  and  checking  the  speed  of  to  the  security  of  the  lives  and 
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limbs  of  persons,  or  their  property,  the  original  legatees  and  the  exec- 
f  rom  which  malice  might  well  be  utors  had  died  since  the  payment 
inferred,  or  imputed  to  the  de-  into  court,  and,  for  the  pur- 
fendant.  Atchison,  etc.,  R.  Co.  v,  pose  of  obtaining  payment  out. 
Chamberlain,  (Okl.,  1896,)  46  Pac.  letters  of  administration  were 
Rep.  499.  taken  out  to  the  estates  of  all  the 

Same  —  Instructions.  —  An  in-  deceased  beneficiaries, 
struction  to  the  jury,  directing  //eld,  folloyving  Ejtr  parie  Kelly, 
them  that  they  may  "assess  such  31  L.  R.  137,  and  Ex  parte  Rorke, 
additional  sum  as  they  may  see  (1894)  1 1.  R.  146,  that  the  company 
proper,  under  all  the  circum-  must  pay  the  costs  of  taking  out 
stances,  as  exemplary  damages,  the  letters  of  administration.  In 
against  the  defendant,  for  the  re  Lloyd  and  Railway  Act,  1861, 
wfongs  complained  of  in  the  com-  (18%)  2  Ch.  397. 
plaint,"  if  they  find  that  such  Assessment  of  Damages.— While 
damages  resulted  from  the  care-  the  jury  should  not,  in  assessing 
lessness  and  negligence  of  the  de-  damages,  in  favor  of  a  property 
i^ndant,  and  without  fault  on  the  owner,  upon  the  appropriation  of 
part  of  the  plaintiff,  and  which  land  for  right  of  way  purx>oses  by 
does  not  explain  to  the  jury  upon  a  railroad  company,  take  into  con- 
what  conditions  negligence  would  sideration  as  a  distinct  element  of 
have  entitled  the  plaintiff  to  dam-  damage  such  remote  contingencies 
ages,  is  erroneous.  Atchison,  etc.  as  the  frightening  of  horses  and 
R.  Co.  V,  Chamberlain,  (Okl.  1896)  injury  to  persons  and  property  by 
46  Pac.  Rep.  499.  passing  trains,  such  matters  are 

Upon  an  instruction  given  by  proper  subjects  of  inquiry  in  de- 
the  trial  court  to  the  jury,  that,  in  termining  to  what  extent,  if  at  all, 
addition  to  compensation  for  ac-  the  value  of  the  property  in  ques- 
tual  damages  they  may,  if  they  tion  has  been  impaired  by  the 
see  proper,  also  assess  jin  amount  construction  and  operation  of  the 
for  punitive  or  exemplary  dam-  road.  Chicago,  etc.,  Ry.  Co.  v, 
ages,  it  is  error  in  the  trial  court  Shaf  er  (Nebr.  18%)  68  N.  W.  Rep. 
to  reject  special  interrogatories  re-  342. 

quested  by  the  defendant  from  the  Rights  of  Land  Owners  in  Con- 
jury,  requiring  them  to  state  what  demnation  Proceedings.  —  Where 
amounts  they  find  as  actual  dam-  condemnation  proceedings  have 
ages,  and  what  amounts  they  been  conducted  in  strict  con- 
assess  as  punitive  damages.  At-  formity  with  the  requirements  of 
chison,  etc.,  R.  Co.  v.  Chamber-  the  law,  a  compensation  for  the 
lain,  (Okl.  1896)  46  Pac.  Rep.  499.    land  appropriated  as  right  of  way 

having  been  secured  by  the  deposit 

of  money  with  the  county  treasu- 

9.  EMINENT  DOMAIN.  r«r  of  the  county  where  the  land 

is  situated,  and  the  owner  of  the 

Compulsory  Taking  of  Land  by  land  failing  to  appeal  or  take  any 
Railway  Company. — I^easeholds,  legal  action  in  the  matter,  until 
which  stood  limited  by  will  to  one  the  completion  and  operation  of 
for  life,  and  subject  thereto,  to  a  the  railroad,  he  is  then  estopped 
class  of  children  and  grandchild-  from  maintaining  an  action  in 
ren  of  the  testator  absolutely,  ejectment  to  evict  the  railroad 
were,  during  the  life  tenancy,  company  from  the  right  thus  ac- 
taken  compulsorily  by  a  railway  quired.  Kansas,  etc.,  Ry.  Co.  v. 
company  and  the  purchase  money  Phipps.  (Kan.  App.,  18%,)  45  Pac. 
paid  into  court.     On  the  death   of    Rep.  926. 

the  tenant  for  life  the  fund,  which  Notice  of  Condemnation  Pro- 
was  divisible  into  eleven  shares,  ceedings.— Condemnation  proceed- 
was  ordered  to  be  distributed.  All   ings  under  the  statutes  are  essen- 
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tially  proceedings  in  rem,  and  land  on  all  sides  except  along  the 
when  commissioners  have  been  side  abutting  against  such  rail- 
duly  appointed  and  qualified  and  road,  and  when  such  owner  of  such 
given  notice  by  publication  that  tract  of  land  shall  have  completed 
they  will  proceed,  at  a  given  time  his  x>ortion  of  the  fence  about  such 
and  place,  to  commence  the  con-  proposed  inclosure,  he  shall  give 
demnation  to  the  right  of  way  for  notice  of  its  completion  to  the 
a  railroad  company  through  the  railroad  company  upon  whose  line 
country,  it  is  the  duty  of  all  per-  said  tract  is  situated,  and  that,  if 
sons  owning  prox>erty,  that  is  such  railroad  company  shall  neg- 
liable  to  be  affected  by  such  appro-  lect  or  refuse  to  comply  with  the 
priation,  to  take  notice  of  all  requirements  of  the  act,  such  rail- 
future  proceedings,  and  thereby  road  company  shall  be  liable  for 
protect  their  rights.  Kansas,  etc.,  'all  damages  accruing  by  reason  of 
Ry.  Co.  V,  Phipps.  (Kan.  App.  such  neglect  or  refusal,  it  is  held 
1896,)  45  Pac.  Rep.  926.  that  such  railroad  company  is  not 
Payment  of  Awards. — The  con-  liable  for  damages  for  the  killing 
demnation  of  the  right  of  way  of  stock  by  its  locomotives  and 
for  a  railroad  company,  and  the  upon  its  track,  unless  it  is  shown 
assumption  of  the  land  appropri-  in  the  pleading,  and  is  also  proven 
ated  for  railroad  purposes,  and  in  evidence,  that  the  claimant  for 
the  assumption  of  damages  to  the  damages  is  an  abutting  owner, 
residue  of  the  tract  of  land  from  and  that  he  has  constructed  his 
which  it  is  taken,  and  the  money  fence  and  given  the  notice  re- 
deposited  in  the  county  treasury,  quired  in  the  act,  and  that  the 
in  accordance  with  the  rex>ort  of  railroad  company  has  neglected  to 
the  commissioners,  represent  the  comply  with  the  requirements  of 
whole  right  of  way  and  interest  of  the  statute.  McCook  v,  Bryan 
every  person  concerned  in  the  (Ok.)  46  Pac.  Rep.  506. 
land,  and  the  money  deposited  Pleading  and  Evidence. — In  this 
with  the  county  treasurer  becomes  territory  an  action  for  damages 
in  law  the  property  of  the  party  against  a  railroad  company  for  in- 
entitled  to  it,  and  is  subject  to  a  juries  sustained  by  cattle  upon  the 
disposal  by  court,  having  jurisdic-  right  of  way  of  such  railroad  com- 
tion  to  determine  the  rightful  pany  is  founded  ux>on  statute  and 
owner  thereto.  Kansas,  etc.,  Ry.  upon  specific  conditions,  and  the 
Co.  V.  Phipps.  (Kan.  App.  18%,)  conditions  must  be  shown  in  the 
45  Pac.  Rep.  926.  pleading  and   appear  in  the  evi- 

dence  in  order  to  entitle  the  plaint- 
iff to  recover.     McCook  v,  Bryan 

10.  FENCES.  ^^^')  ^  I'aC'  Rep.  506. 

Obligation  of  Railway  Company 

Duty  to  Fence. — There  is  no  ob-  to  Maintain  Fence. — By  s.  68  of  the 

ligation  in  common  law  upon  a  Railway  Clauses  Act,  1845,   '*the 

railroad    company    to    fence  its  company    shall  make   and  at  all 

track.      It  has  the  right  to  enjoy  times  thereafter  maintain  the  fol- 

its  right  of  way  free  from  intru-  lowing  works  for  the  accomnioda- 

sion  or  trespass,  like  other  occu-  tion  of  the  owners  and  occupiers 

pants  and  owners  of  real  estate,  of  lands  adjoining    the  railway, 

except    as    provided    by    statute,  {inter  alia)  sufficient    ♦     ♦     ♦     ♦ 

McCook   V.   Bryan   (Ok.)  46  Pac.  fences    for    separating    the   land 

Rep.  506.  taken  for  the  use  of  the  railway 

Statute. — ^When  the  statute  pro-  from  the  adjoining  lands  not 
vides  that  when  the  owner  of  any  taken,  and  protecting  ♦  ♦  ♦  ♦ 
tract  of  land  abutting  upon  a  rail-  the  cattle  of  the  owners  or  occu- 
road  shall  construct  a  good  and  piers  thereof  from  straying  there- 
sufficient  fence  about  such  tract  of  out."      By  s.   73.   ''the  company 
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shall  not  be  compelled  to  make  any  Measure  of  Damages. — ^In  Watt 

further  or  additional  accommoda-  v,  Nevada,  etc.,  R.  Co.,  (Nev.  18%) 

tion  works   *  *  after   ♦    *    *   five  46  Pac.  Rep.  52,  it  was  held  that 

years  from    ♦    ♦    ♦    the  opening-  the  measure  of  damagres  for  the 

of  the  railway  for  public  use."  destruction  of  hay  by  fire,  caused 

In  consequence  of  the  defective  by  a  railway  company,  was   the 

condition  of  a  fence  belong-ing^  to  value  of  the  hay  at  the  nearest 

the  defendants,    a  railway   com-  market  less  the  cost  of  transporta- 

pany,   and  separating-  their  rail-  tion  thereto,  in  the  absence  of  a 

way  from  land  in  the  occupation  showing  that  it  had  any  greater 

of  the  plaintiff,  a  colt  of  the  plaint-  market  value  where  it  was  situ- 

iff  escaped  from  that  land  through  ated. 
the  fence  on  to  the  land  of  the  de- 
fendants,   where,    owing    to  the 

t^ii?^j.^^::;:'''^^rt^^ik  «•  "«™8tate commerce. 

question  was  first  erected  by  the  Construction  of  Interstate  Corn- 
defendants  more  than  five  years  merce  Law— Charges.— In  Detroit, 
after  the  opening  of  the  railway  etc.,  R.  Co.  v.  Interstate  Com- 
for  oubhc  use.  merce  Commission,  74  Fed.  Rep. 
Held,  that  s.  73  did  not  relieve  803,  it  was  held  that  in  the  provi- 
the  defendants  from  the  obliga-  sion  in  the  first  section  of  the  In- 
tion  to  maintain  the  fence  in  a  terstate  Commerce  Law  that  "all 
suflScient  state  of  repair.  Dixon  charges  made  for  any  service  ren- 
r.  Railway  Co.  (18%)  2  Q.  B.  333.  dered    or  to  be  rendered  in  the 

transportation  of  passengers   or 

property  as  aforesaid,  or  in  con- 

11.  FIRES  CAUSED  BY  RAILWAY.  nection  therewith,  or  for  receiv- 
ing, delivering,  storage,  or  hand- 
Jurisdiction  of  Justice's  Court,  ling  of  such  property,  shall  be 
— A  justice's  court  has  no  juris-  reasonable  and  just,  and  every  un- 
diction  of  an  action  for  damages  just  and  unreasonable  charge  for 
alleged  to  have  been  occasioned  such  service  is  prohibited  and  de- 
by  the  negligence  of  a  railway  clared  to  be  unlawful,"  the  word 
company  in  setting  fire  to  and  ''charges"  is  used  in  the  technical 
burning  fences  inclosing  the  sense  of  segregated  items  of  ez- 
plaintin's  land,  and  causing  dam-  pense  or  dues,  which  are  to  be  de- 
age  to  his  pasture  and  to  a  crop  of  manded  by  the  carrier  for  any  ser- 
unmatured  cotton  growing  in  his  vice  in  connection  with  the  trans- 
field.  Bagley  v,  Columbus,  etc.,  i)ortation,  or  with  the  receiving, 
Ry.  Co.,  (Ga.  1896)  25  S.  K.  Rep.  delivering,  storage,  or  handling, 
638.  of  the  goods ;  and  while  the  words 
Special  Verdict  —  Contributory  "  receiving,"  **  delivering,"  "stor- 
Negligence. — In  an  action  against  age,"  and  *'  handling,"  which  de- 
a  railway  company  to  recover  scribe  **  accessorial  service,"  in- 
damages  caused  by  a  fire  alleged  eluding  cartage,  are  not  repeated 
to  have  been  set  by  an  engine,  a  in  sections  2  and  3  of  the  law,  in 
special  verdict  for  the  plaintiff  reading  those  sections  the  segre- 
which  fails  to  find  any  facts  from  gation  of  the  first  section  should 
which  the  court  can  adjudge,  as  a  not  be  overlooked, 
conclusion  of  law,  that  the  dam-  Discrimination— Circumstances- 
ages  resulting  from  the  fire  were  Question  for  Jury. — The  grouping 
caused  without  contributory  neg-  by  a  railroad  company  of  two  cities 
ligence  of  the  plaintiff  is  insuf-  which  are  some  distance  apart  at 
ficient.  Louisville,  etc.,  Ry.  Co.  an  equal  rate  is  not  to  be  treated 
V,  Porter,  (Ind.  18%)  44  N.  B.  Rep.  as  a  conclusive  admission  by  the 
1112.  railroad  company  that  the  trans- 
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portation  to  such  cities  is  under  prohibits  carriers  from  making  a 
substantially  similar  circum-  lower  ag-greg-atecharg-eforalong'- 
stances  and  conditions,  becauseof  er  haul  than  for  a  shorter  haul, 
which  it  follows  necessarily  that  provides  that  this  prohibition 
if  the  rate  at  one  city  includes  a  shall  not  be  held  to  authorize  an 
charge  for  cartage  which  is  not  equal  aggregate  charge.  Held^ 
furnished  at  the  other  as  well,  the  that  such  provision  means  that 
cost  of  that  service  being  deduct-  the  aggregate  charge  may  be  equal 
cd,  the  interstate  commerce  law  only  when  the  circumstances  and 
is  violated,  but  the  substantial  conditions  justify,  and  that  it 
similarity  or  dissimilarity  of  the  must  be  equal  in  fact  as  well  as 
circumstances  and  conditions  is  in  form ;  but,  when  it  appears  to 
always  a  question  of  fact.  be  equal  in  form,  it  will  be  taken 

Detroit,  etc.,  Ry.  Co.  v.  Inter-  to  be  so  in  fact,  until  it  is  shown 
state  Commerce  Commission,  74  to  be  colorable  and  unlawful  by 
Fed.  Rep.  803.  him  who  challenges  it. 

Long  and  Short  Hauls. — The  Detroit,  etc.,  R.  Co.  v.  Inter- 
fourth  section  of  the  interstate  state  Commerce  Commission,  74 
commerce  law  authorizes  carriers  Fed.  Rep.  803. 
to  apply  to  the  interstate  com-  Equahty  of  Rates — Difference  in 
merce  commission  for  leave  to  Population  and  Traffic.  —  When 
charge  a  less  rate  for  a  longer  there  are  two  stations  grouped  un- 
haul  than  a  short  haul.  Held,  der  the  same  rates,  the  smaller 
that  under  such  section  prelimi-  one,  a  town  of  6,000  with  a  trafific 
nary  permission  by  the  commis-  of  55,000  tons,  being  a  shorter  haul 
sion  to  charge  such  less  rate  is  not  than  the  larger  one,  a  city  of  70,- 
essential  to  the  right  to  make  the  000,  with  500.000  tons  of  traffic,  the 
rate,  if  the  carrier  can  justify  it  difference  in  population  and  traf- 
by  showing  that  the  circumstances  fie  is  a  "circumstance  '*  or  condi- 
and  conditions  arc  dissimilar.  tion  justifying  the  carrier  in  col- 

Detroit,  etc.,  Ry.  Co.  v.  Inter-  lecting  and  delivering  at  its  own 
state  Commerce  Commission,  74  expense  goods  at  the  larger  sta- 
Fed.  Rep.  803.  tion,  so  long  as  its  aggregate  com- 

Aggregate  Charges. — The  fourth  pensation  for  the  whole  service  is 
section  of  the  interstate  commerce  not  greater  for  the  shorter  than 
law  provides  that  carriers  shall  the  longer  haul,  but  is  exactly 
not  receive  a  greater  compensa-   equal. 

tion  in  the  aggregate  for  the  trans-  Detroit,  etc.,  Ry.  Co.  v.  Inter- 
portation  for  a  shorter  than  a  long-  state  Commerce  Commission,  74 
cr  distance.  Held^  that  the  mean-  Fed.  Rep.  803. 
ing  of  such  provision  is  that  all  Custom  a  "  Circumstance." — 
the  rates  or  fares  and  charges  in-  The  long-continued  existence  of 
cidental  to  the  transportation  tak-  the  custom  of  delivering  and  col- 
en  together  shall  not  be  more  for  lecting  goods  free  of  charge  at  a 
the  shorter  haul,  and  that  the  sec-  station  may  be  regarded  as  one  of 
tion  is,  in  its  very  terms,  not  vio-  the  **  circumstances  "  which  are 
lated  when  the  charges  in  the  ag-  to  enter  into  the  decision  of  the 
gregate  are  the  same  for  both  question  of  unjust  and  unfair  dis- 
hauls,  and  a  cartage  service  is  crimination  under  the  interstate 
furnished  to  the  longer  haul  and  commerce  law.  Detroit,  etc.,  Ry. 
not  to  the  shorter.  Co.  v.  Interstate  Commerce  Corn- 

Detroit,  etc.,  R.   Co.   V,   Inter-   mission,  74  Fed.  Rep.  803. 
state  Commerce  Commission,  74       Unjust  Discrimination — Circum- 
Fed.  Rep.  803.  stances  to  be  Considered. — In  the 

Equality  of  Charges — Presump-  decision  of  the  question  of  unjust 
tions. — The  fourth  section  of  the  and  unfair  discrimination  under 
interstate  commerce    law    which   the     interstate     commerce    law, 
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where    a   railroad    company    has  their  readjustment,  was  unlawful, 

long-  furnished  to  a  longer  haul,  Detroit,  etc.,  Rj.  Co.  v.  Interstate 

grouped  under  the  same  schedule  Commerce    Commission,  74    Fed. 

of  rates  as  a  shorter  haul,  free  R^-  803. 

accessorial  service  which  the  Powers  of  Interstate  Commerce 
shorter  haul  does  not  receive,  a  Commission. — ^The  interstate  com- 
condition  or  circumstance  to  be  merce  commission  is  not  clothed 
considered  is  that,  having  long  with  the  power  to  fix  rates.  Inter- 
adopted  this  plan  of  accessorial  state  Commerce  Commission  v, 
service,  and  having  adjusted  its  Lehigh  Valley  R.  Co.,  (Pa.  18%) 
terminal  facilities  to  that  plan,  to  74  Fed.  Rep.  784. 
now  abandon  it,  and,  in  lieu  there-  Interstate  Commerce  Law — Re- 
of,  project  its  lines  of  rails  and  adjustment  of  Rates. — The  method 
new  station  appliances  into  the  of  redress,  by  readjusting*  rates, 
traffic  centers  of  the  city  would  must  always  be  left  to  the  carrier, 
entail  upon  the  carrier  an  enor-  at  least  in  the  first  instance.  De- 
mons cost  for  rights  of  way  and  troit,  etc.,  Ry.  Co.  v.  Interstate 
other  necessaries  of  construction  Commerce  Commission,  74  Fed. 
and  reconstruction.     Detroit,  etc.,  Rep.  803. 

Ry.   Co.  V,  Interstate    Commerce  Interstate   Commerce   Commis- 

Commission,  74  Fed.  Rep.  803,  sion — Power  of  Court  to   Modify 

Discrimination  —  Circumstances  Order. — In  Detroit,  etc.,  Ry.  Co. 

to  be  Considered — Competition. —  v.  Interstate  Commerce  Commis- 

In  the  decision  of  the  question  of  sion,  74  Fed.  Rep.  803,  it  was  held 

unjust  discrimination  the  compe-  that  the  circuit  court  had  no  power 

tition  of  rival  carriers  is  a  cir-  to  modify  or  change  an   order  of 

cum  stance  to  be  considered.    De-  the  Interstate  Commerce  Commis- 

troit,  etc.,  Ry.   Co.    v.   Interstate  sion,  but  merely  to  compel  obedi- 

Commerce    Commission,  74    Fed.  ence  to  a  lawful  order  of  the  com- 

Rep.  803.  mission,  or   to  refuse  to  compel 

Physical      Disadvantage  —  Dis-  obedience, 

crimination. — For  a  carrier  to  pro-  Interstate   Commerce  Commis- 

tect  itself  ag-ainst  a  physical  dis-  sion  —  Orders  —  Enforcement    by 

advantage  it  is  under  in  relation  Courts. — In  Detroit,  etc.,  Ry.  Co. 

to  its  rivals,  is  not  unlawful  dis-  v.  Interstate  Commerce  Commis- 

crimination,  if  it  be  not  used  as  a  sion,  74  Fed.  Rep.  803,  it  was  held 

colorable   device  to  evade  the  in-  that  an  order  of  the  Commission 

terstate  commerce  law.     Detroit,  to  a  carrier  to  discontinue  a  sys- 

etc,  Ry.   Co.   v.  Interstate   Com-  tem  of  delivering  and  collecting 

merce  Commission,  74  Fed.  Rep.  goods  free  of  charge  at  a  station, 

803.  the   enforcement  of  which  would 

Powers  of  Interstate  Commerce  cause  the  carrier  to  lose  its  busi- 

Commission. — Where     an    action  ness   at   such   station,  was  not  a 

had  been  brought  against  a  rail-  lawful  order,  enforceable   by  the 

way  company   before   the    Inter-  circuit  court. 

state  Commerce    Commission  for  Interstate     Commerce       Law — 

unlawful  discrimination  in  that  it  Competition — Discrimination. — In 

furnished   accessorial  or  cartage  Detroit,  etc.,  Ry.  Co.  v.  Interstate 

service  to  a  longer  haul,  grouped  Commerce  Commission,    74    Fed. 

under  the  same  schedule  of  rates  Rep.    803,    Hammond,    J.,     said : 

as  a    shorter  haul,  and   did    not  "But  in  no  case  is  the  effect  of  this 

furnish  it  to  the  shorter  haul,  it  competition  of  rival  lines  a  ques- 

was  held  that  an  arbitrary  and  tion  to  be  settled  by  presumptions, 

peremptory  order    made    by    the  prima  fade  or  conclusive,  as  to 

commission  to  abandon  the  acces-  similarity  or  dissimilarity  of  con- 

sorial  service,  without  regard   to  dition   and  circumstance.     Nor  is 

any  rates,  or  without  option  as  to  it  a  question  of  the  power  of  the 
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commission  to  mitigate  hard  con-  narily  or  not,  and  only  the  legis- 
ditions,  thoug-h  sometimes  it  cer-  lature  can  alter  this  right  of  the 
tainly  cannot  do  that,  as  in  this  company  to  have  the  question  of 
case,  by  any  remedy  it  can  afford,  the  justifying  facts  tried  in  that 
such,  for  example,  as  by  putting  ordinary  way  in  which  such  dis- 
this  company  on  an  equality  with  puted  facts  are  established.  This 
its  competitors  in  the  matter  of  ruling  of  the  commission  on  the 
location  of  its  station  house.  It  is  effect  of  competition,  and  itsoper- 
a  question  of  fact  what  influence  ation  in  practice,  overrules  its 
competition  shall  have  in  justify-  formerly  expressed  views  on  the 
ing  rates,  and  these  rules  of  evi-  subject  of  the  initiative  in  action, 
dence,  one  way  or  the  other,  are,  at  as  laid  down  in  the  case  of  the 
most,  only  means  of  ascertaining  petition  of  the  Missouri  &  T.  R.  T. 
the  fact,  but  not  rules  for  distribu-  &  L.  Co.,  Missouri  &  T.  R.  F.  & 
ting  between  them  the  powers  of  L.  Co.  v.  Cape  Girardeau  &  S.  W. 
the  commission  and  the  railroad  Ry.  Co.,  1  Inter.  St.  Commerce 
company  in  the  matter  of  estab-  Com.  R.  30;  and  it  distinguishes 
lishing  the  rates.  The  statute  the  cases  in  the  courts  which  may 
prescribes  no  such  distinction  be-  be  taken  against  its  new  ruling, 
tween  classes  of  competition  that  and  we  need  not  cite  them.  Nor, 
are  to  justify,  or  not  to  just  if  y,dis-  indeed,  do  we  think  we  are  re- 
crimination in  rates,  nor  to  au-  quired  to  decide  that  point  in  this 
thorize  the  railway  company  to  case,  for  the  reason  already 
act  without  the  sanction  of  the  stated,  and  need  go  no  further 
commission,  as  suggested  ;  and,  if  than  to  say  that  the  circumstance, 
it  may  be  true  that  the  powers  that  the  defendant  company  did 
conferred  on  the  commission  are  not  apply  to  the  commission  to  per- 
broad  enough  to  imply  this  dis-  mit  the  cartage  it  had  so  long 
tinction  based  on  the  potency  of  used,  cannot  be  held  anywhere  to 
its  control,  we  cannot  say  that  it  be  a  presumption  against  it  of 
should  be  implied.  If  congress  similarity  of  conditions  and  cir- 
had  intended  so  important  a  rule  cumstances.  We  try  the  case  in 
of  statutory  construction,  the  the  courts  de  novo,  on  the  facts 
ordinary  method  of  legislation  there  presented,  but  on  the  prima 
requires  that  it  should  not  have  facie  truth  of  the  findings  of  facts 
been  left  to  implication.  Whether  by  the  commission,  which  is  not, 
the  competing  lines  are  within  however,  the  presumption  to 
the  control  of  the  commission,  or  which  we  have  just  adverted.  Nei- 
not,  under  some  peculiar  condi-  ther  before  the  courts  nor  the 
tions,  the  railroad  company  must  commission  is  there  any  presump- 
act  for  itself  in  fixing  rates,  we  tion  against  the  carrier  that  the 
should  think  ;  and,  in  any  case,  if,  conditions  or  circumstances  are 
on  final  adjudication  of  the  fact  similar  or  dissimilar.  Interstate 
of  the  influence  competition  should  Commerce  Commission  v.  Cincin- 
have  in  the  given  case,  the  dis-  nati,  N.  O.  &  T.  P.  R.  Co.,  56  Fed. 
criminationis  justified  by  the  fact,  925;  Interstate  Commerce  Com- 
the  failure  to  apply  to  the  com-  mission  v.  Atchison,  T.  &  S.  F.  R. 
mission  in  the  first  instance  is  Co.,  50  Fed.  295.  Osborne  v.  Rail- 
only  a  misprision  of  administra-  road  Co.,  48  Fed.  49,  was  overruled 
tion  under  the  act,  and  cannot  be  in  the  circuit  court  of  appeals,  but 
held  to  impose  any  penalties  of  without  any  expression  of  opinion 
evidential  presumptions  in  trying  on  this  particular  subject,  or  ref- 
the  fact.  The  trial  of  it  proceeds  erence  to  that  which  is  said  in  the 
in  the  courts  on  the  same  rules  of  court  below  about  it.  Railroad 
evidence  as  to  presumptions,  bur-  Co.  v.  Osborne,  3  C.  C.  A.  347,  52 
den  of  proof,  and  the  like,  whether  Fed.  912." 
the  commission  has  acted  prelimi-  Cost    of    Carriage.^The    mere 
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fact  that  the  cost  of  carriage  of  13.  JOINT  JUDGMENT. 
all  coal  upon  an  entire  railway 

system  from   all  points  of  ship-  I^  an  action  for  damages  for 

ment  to  all  destinations  is  56  per  personal  injuries,  a  judgment  of 

cent,  of  the  gross  receipts  from  all  Joint   liability  recovered  against 

coal,  is  no  reason  for  concluding  two    railroads  will    not    be    sus- 

that  upon  a  particular  line  or  part  tained,  unless  proof  is  made  of  the 

of  the  system  the  cost  of  carriage  Joint  ownership,  joint  operation, 

bears  the  same  ratio  to  the  coal  ^^^  control  of  the  railroad,  but  it 

receipts  from  that  particular  line  will  be  affirmed,   where  the  one 

or  part.  Interstate  Commerce  Com-  company  admits  its  liability  for 

mission  V,  Lehigh  Valley  R.   Co.  whatever    damages    may   be    ad- 

(Pa.  i8%.)  74  Fed.  Rep.  784.  judged,  as  to  auch  company.    Lit- 

Interstate  Commerce  Commis-  tie  Rock,  etc.,  R.  Co.  z;.  Stevenson, 

sion— Enforcement    of    Orders.—  (Ark.  1896)  35  S.  W.  Rep.  787. 

An  order  of  the  interstate  com-  

merce  commission  based  upon  an 

estimate  which  rests  upon  an  er-  ^4,  LIENS, 
roneous  principle  and  is  unrelia- 
ble cannot   be  sustained,   and  is  Right  of  Way — Liens  and  Other 
not  to  be  judicially  enforced.    In-  Interests. — Inchoate  interests  and 
terstate  Commerce  Commission  v.  liens  on  land  are  not  displaced  by 
Lehigh  Valley  R.  Co.  (Pa.   1896.)  the  private  conveyance  of    such 

74  Fed.  Rep.  784.  land  to  a  railroad  company  for  a 
Rate  War — Necessary  Parties  to  right  of  way.  Farrow  v.  Nashville, 

Injunction. — A  railway  company  etc.,  R.  Co.,  (Ala.)  20  S.  Rep.  303. 
leased  its  road  to  two  corporations  The  court  said :  "  The  only  other 
which  assumed  entire  charge  of  action  taken  by  the  court  neces- 
the  rates  on  the  leased  road,  and  sary  to  be  considered  was  the  giv- 
entered  into  a  rate  war  with  a  ing  of  the  affirmative  charge  for 
rival  system.  A  bill  was  filed  by  the  defendant.  It  is  contended 
the  receiver  of  another  railway  for  appellee  that  upon  the  whole 
company  with  the  lessor  road  and  case  the  defendant  was  entitled 
the  rival  system  as  parties  to  the  to  this  instruction,  and  that  the 
bill  to  restrain  them  from  rate  errors  committed  by  the  court,  if 
cutting.  Heldy  that  the  lessee  any  were  committed,  were,  there- 
corporations  were  necessary  part-  fore,  not  prejudicial  to  the  plaint- 
ies  to  the  bill  in  order  to  give  the  iifs,  and  should  not  work  a  re- 
court  jurisdiction  thereof.  Aver-  versal  of  the  judgment.  This 
ill  V,  Southern  Ry.  Co.  et  al,^  75  contention  is  rested  upon  each  of 
Fed.  Rep.  736.  three  propositions :  First.  It  is 
Jurisdiction  of  Federal  Courts —  insisted  that  the  effect  of  Hale's 
Foreign  Corporations. — By  a  stat-  deed  to  the  Tennessee  &  Coosa 
ute  of  the  United  States  it  is  pro-  Company  was  to  vest  the  right  of 
vided  that  no  civil  suit  shall  be  way  in  question  in  that  company, 
brought  before  a  federal  court,  freed  from  all  pre-existing  in- 
against  any  person  by  any  ori-  choate  liens.  We  cannot  concur 
ginal  process  or  proceeding  in  any  in  this  view.  It  may  be  (we  are 
other  district  than  that  whereof  he  prepared  to  admit  that  it  is)  a 
is  an  inhabitant.  Held^  that  cor-  sound  proposition  of  law  that 
X>orations  cannot  be  affected  by  an  when  a  corporation  of  a  public 
order  or  writ  of  injunction  issued  character,  and  with  the  authority 
by  a  federal  court  in  a  state  of  to  exercise  the  right  of  eminent 
which  they  are  not  inhabitants,  domain,  pursues  the  statute  in  the 
Averill  z/.  Southern  Ry.  Co.  et  aL,  taking  and  to  the  condemnation  of 

75  Fed.  Rep.  736.  land,  and  pays  the  owner  the  as- 

sessed compensation  therefor,  the 
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land  or  easement,  as  the  case  may  of  inchoate  rights  on  condemna- 
be,  ,vests  in  the  corporation,  freed  tion  rests  at  all  apply  to  a  private 
from  all  inchoate  liens  and  inter-  barg-ain  and  sale  of  a  roadway, 
ests  existing-  at  the  time  in  third  In  the  former  case  the  law  (the 
persons ;  but  this  is  on  the  theory  same  x>ower)  which  gives  the  in- 
that  all  such  inchoate  rights  are  choate  right  also  provides  for  the 
acquired  with  reference  to  the  destruction  of  that  right  by  a  con- 
statutory  right  in  the  corporation  demnation  proceeding  against  and 
to  acquire  the  land  by  pursuing  payment  of  compensation  to  (not 
the  statutory  provisions,  and  are,  the  holder  of  the  lien  or  other  in- 
therefore,  held  subject  to  the  ex-  choate  interests,  but)  the  owner  of 
ercise  of  the  right,  and  are  dis-  the  land  which  is  subject  to  such 
placed  by  its  exercise,  the  holders  lien  or  interest,  and  these  are, 
of  such  liens  or  interests  not  being  therefore,  held  entirely  subject  to 
the  **  owner,"  as  the  term  is  used  the  exercise  of  the  right  of  con- 
in  the  statute,  to  whom  alone  demnation.  But  there  is  no  stat- 
compensation  is  to  be  made.  But  ute  which  authorizes  the  private 
this  is  not  to  say  that  the  mere  sale  for  any  purpose  whatsoever, 
holder  of  the  legal  title  can  by  public  or  private,  by  the  owner  of 
private  bargain  and  sale  to  a  cor-  property  ux>on  which  another  has 
poration  endowed  with  the  right  a  lien,  so  as  to  cut  off  the  lien  and 
of  eminent  domain,  any  more  than  invest  the  property  in  the  pur- 
to  anybody  else,  cut  off,  destroy,  chaser,  freed  from  all  inchoate  in- 
and  defeat  existing  liens  which,  terests  and  liens ;  and  to  ingraft 
but  for  such  sale,  ripen  by  due  such  a  doctrine  upon  our  law  by 
course  of  legal  procedure  into  full  judicial  decision  would  be  opposed 
legal  estates.  We^re  aware  that  to  the  spirit  of  our  jurisprudence, 
Mr.  Rorer,  in  his  work  on  Rail-  and  to  the  most  elementary  con- 
roads,  says  that  "by  parity  of  ceptions  of  the  sacredness  of 
reasoning     [with     the      doctrine  vested  rights  and  property. 

which  obtains  as  to  the  destruc-  

tion  of  inchoate  liens  where  there 

has  been  a  judicial  condemnation]  15.  MASTER  AND  SERVANT, 
the  same  result  would  follow  the 

acquisition  of  property  or  right  Railway  Companies — Rules  for 
of  way  if  obtained  by  purchase.  Employees —  Negligence.  —  Where 
provided  the  quantity  be  no  the  brakeman  of  a  railway*-  corn- 
greater,  and  the  use  be  the  same,  pany  was  injured  in  a  freight  yard 
as  that  which  might  have  been  through  the  alleged  negligent 
obtained  by  assessment."  The  switching  of  a  train,  rules  of  the 
adjudged  cases  cited  to  this  text  railway  company  designed  to  reg- 
do  not  support  it.  They  merely  ulate  the  responsibilities  and  con- 
hold  that,  however  property  is  ac-  duct  of  engineers,  conductors,  and 
quired  for  public  uses,  whether  by  brakemen  in  the  management  of 
condemnation  or  purchase,  it  is  to  trains  out  upon  the  road  are  not 
be  held  to  such  •  uses,  and  is  enti-  admissible  as  evidence  in  deter- 
tled  to  all  the  immunities  incident  mining  the  negligence  of  the  con- 
to  property  so  held ;  such,  for  in-  ductor  in  charge  of  the  train 
stance,  as  exemption  from  taxa-  which  caused  the  injuries.  Caron 
tion.  Inhabitants  of  Worcester  z/.  v,  Boston,  etc.,  R.  Co.,  (Mass. 
Western  R.  Corp.,  4  Mete.  (Mass.)  1896),  44  N.  E.  Rep.  1085. 
564;  Inhabitants  of  Wayland  z/.  Railways — Injuries  to  Employees 
County  Com*rs  of  Middlesex,  4  — Contributory  Negligence— Plead- 
Gray,  500  ;  Boston  &  M.  R.  Co.  v,  ing. — In  Alabama,  etc.,  R.  Co.  v. 
City  of  Cambridge,  8  Cush.  237.  Roach,  (Ala.  18%),  20  So.  Rep.  132., 
Nor  do  the  considerations  upon  an  action  against  a  railroad  com- 
which  the  doctrine  of  displacement  pany  to  recover  damages  for  per- 

5  (N.  S.)  A.  &  E.  R.  Cas.— 43 
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sonal  injuries,  where  the  com-  Injury  to  Employee — Disregard 
plaint  averred  that  the  plaintiff  of  Custom — Proximate  Cause.— A 
was  an  employee  of  the  defendant,  fireman  of  a  railway  company, 
whose  duty  it  was  to  inspect  cars  contrary  to  the  established  custom 
of  the  defendant,  and  to  perform  between  the  engineers  and  fire- 
this  duty  it  was  necessary  for  him.  men  of  the  company,  went  under 
to  go  underneath  the  cars,  and  his  eng-ine  without  the  knowledge 
that  while  engaged  in  such  em-  of  the  engineer,  and  without  noti- 
ployment  in  the  yard  limits,  a  fying  him.  While  there,  the  fire- 
switch  foreman  of  the  defendant,  man  was  injured  by  the  opening 
in  control  of  an  engine  and  cars  of  the  blow-off  cock  of  the  engine 
of  the  defendant,  negligently  ran  by  the  engineer.  Heldy  that  the 
the  engine  and  cars  against  the  negligence  of  the  fireman  in  dis- 
car  the  plaintiff  was  inspecting,  regarding  the  established  custom 
and  injured  him,  and  that  the  of  notifying  the  engineer  was  the 
foreman  negligently  failed  to  proximate  cause  of  his  injury,  and 
have  a  watchman  on  the  end  of  that  he  could  not  recover  therefor, 
the  cars  towards  where  the  plaint-  Crane  z/.  Chicago,  etc.,  Ry.  Co., 
iff  was  to  signal  the  engineer  that  (Wis.  1896)  67  N.  W.  Rep.  1132. 
there  was  an  obstruction  on  the  Injuries  to  Employees — Transi- 
tract,  it  was  held  that  a  plea  tory  Action — Pleading. — An  action 
averring  in  substance  that  the  by  an  employee  against  a  railroad 
plaintiff,  at  night,  when  he  could  company  to  recover  damages  for 
not  be  seen,  without  putting  out  injuries  received  through  the  al- 
signals  to  give  notice  of  his  pres-  leged  negligence  of  the  railroad 
ence,  and  without  the  precaution  company  is  a  transitory  action, 
of  ascertaining  that  one  knew  of  and  it  is  unnecessary  to  set  forth 
his  presence  who  might  give  in  the  declaration  the  place  at 
notice  to  approaching  trains  of  his  which  the  act  that  caused  the  in- 
presence  and  position,  put  himself  jury  was  done.  Norfolk,  etc.,  R. 
under  a  car  on  a  side  track,  at  a  Co.  v,  Ampey,  (Va.  1896)  25  S.  E. 
time    and  place    when  he    knew  Rep.  226. 

that  cars  were  being  switched  on  Injuries  to  Employees — Question 
the  side  track,  and  probably  a  car  for  a  Jury. — The  plaintiff ,  a  brake- 
would  be  switched  or  run  upon  the  man  on  one  of  the  advance  freight 
side  track  where  he  was  at  work,  trains,  while  engaged  in  attempt- 
is  sufiicient  as  a  plea  of  contribu-  ing  to  uncouple  an  engine  from 
tory  negligence  to  such  complaint,  the  train  while  in  motion,  was  in- 
Alabama  &  C.  R.  Co.,  2  Roach  jured  by  reason  of  the  train  break- 
<Ala.)  20  So.  Rep.  1322.  ing  in  two  and  a  subsequent  coUi- 

Habitual  Disregard  of  Rules  of  sion  between  the  detached  parts. 
Railroad  Conripany — Contributory  Heldj  that  under  the  evidence  it 
Negligence. — The  lact  that  certain  was  a  question  for  the  jury  wheth- 
rules  of  a  railroad  company  have  er  the  "swingman"  who  was  on 
been  habitually  disregarded  by  its  top  of  the  car  next  the  engine  ex- 
employees  is  not  sufiicient  to  free  ercised  reasonable  care  in  watch- 
an  employee,  who  has  been  injur-  ing  the  rear  of  the  train,  and  in 
ed  by  his  failure  to  regard  them,  keeping  a  lookout  in  that  direc- 
f rom  contributory  negligence,  un-  tion  for  signals  from  the  conduc- 
less  it  is  shown  that  such  habitual  tor.  Wood  v,  Chicago,  etc.,  Ry. 
disregard  has  been  brought  home  Co.  (Minn.  18%),  68  N.  W.  Rep. 
to  the  company,  or  to  some  one  462. 

whose  duty  it  is  to  take  action.  Duty    of    Master — Safe     Appli- 

and  is  authorized  to  bind  the  com-  ances. — The  master  cannot  divest 

pany.  himself  of  the  duty  of  furnishing 

Alabama,  etc.,  R.  Co.  v.  Roach  reasonably  safe  appliances  for  his 

(Ala.  18%)  20  So.  Rep.  132.  servants,  nor  relieve  himself  from 
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responsibility  for  its  non perform-  the  station  for  the  purpose  stated, 
ance,  by  delegating*  it  to  any  sub-  and,  if  he  conducted  himself 
ordinate  officer  or  servant.  Nor-  properly,  was  entitled  to  respect- 
folk,  etc.,  R.  Co.  V,  Ampey,  (Va.  f ul  treatment  from,  and  immttnity 
18%)  25  S.  E.  Rep.  226.  from  an  unlawful  assault  by,  the 

Assumption  of  Risk. — A  brake-  agent  while  engaged  in  transact- 
man  about  to  couple  a  car  to  an-  ing  with  him  the  business  men- 
other  which  was  being  backed  to  tioned ;  and  such  an  assault 
it  discovered  that  the  cars  were  in  would,  under  such  circumstances, 
such  a  defective  condition  as  to  en-  give  a  right  of  action  against  the 
danger  any  one  who  coupled  them,  company.  Georgia  R.,  etc.,  Co. 
and  reported  the  condition  to  the  v,  Richmond,  (6a.  1896)  25  S.  E. 
conductor,  asking   him  to  signal  Rep.  565. 

the  engineer  to  come  back  easily.  Same. — If,  however,  the  real 
Theconductororderedhimtomake  purpose  in  returning  to  the  sta- 
the  coupling,  but  failed  to  signal  tiou  was  not  to  look  after  or  ar- 
to  the  engineer,  and  the  brakeman  range  for  the  checking  of  bag- 
in  making  the  coupling  received  gage,  or  to  attend  to  other  legiti- 
injuries.  Held,  that  the  fact  that  mate  business  with  the  agent,  but 
the  brakeman  attempted  to  couple  merely  to  upbraid  him  for  a  real 
the  cars  after  he  knew  of  their  or  supposed  breach  of  duty  occur- 
dangcrous  condition  did  not  bar  ring  at  an  earlier  hour  of  the  day, 
him  from  recovering  from  the  and  a  difficulty  thereupon  ensued, 
railway  company  damages  for  the  the  two  met  as  ordinary  citizens, 
injuries  which  he  sustained.  Nor-  and  the  railroad  company  had  no 
folk,  etc.,  R.  Co.  z/.  Ampey,  (Va.  concern  in  what  passed  between 
18%),  25  S.  E.  Rep.  226.  them.      Georgia  R.,   etc.,   Co.    v. 

Instructions  —  *•  Efficient.  "  — In  Richmond,  (Ga.  18%)  25  S.  E.  Rep. 

an  action  against  a  railway  com-  565. 

pany  to  recover  damages  for  inju-  Unsafe    Appliances — Injury     to 

ries,  it  was  held  that  in   an  in-  Servant — Fellow  servant.  —  If     a 

struction  that  it  was  the  duty  of  servant  is    injured    through  the 

the  defendant  to  provide  efficient  failure  of  the  master  to  provide, 

men  for  its  service,  the  word  "effi-  inspect,  and  keep  in  good  repair 

cient"     was     the    equivalent    of  reasonably  safe  appliances  for  the 

"competent,"   and  that   such   in-  use  of  the  servant  in  his  employ- 

struction  was  not  error.    Norfolk,  ment,  and  such  failure  of  the  mas- 

etc,  R.  Co.  V.  Ampey.   (Va.  18%),  ter  proximately  contributes  to  the 

25  S.  E.  Rep.  226.  injury,   it   is  no  defence  for  the 

Liability    of   Railway    Company  master  that  the  negligence  of  a 

for  Tort  of  Employee. — If  one  who  fellow  servant  also  contributed  to 

had  purchased   a   railroad  ticket,  produce  the  injury.     Norfolk,  etc., 

intending  to  take  a  train  about  to  R.  Co.  v.  Ampey,  (Va.  18%),  25  S. 

arrive,  but  who  failed  to  do  so  be-  E.  Rep.  226. 

cause  he  did  not  succeed  in  getting  Fellow    servants.  —  One     who, 

his  baggage  checked  in  time  to  be  while  acting  as  conductor  of    a 

placed    on    that     train,    left    the  shifting  crew,  undertook  to  act  as 

premises  of  the  railroad  company,  brakeman,  and,  while   so  acting, 

and  registered  at  an  hotel,  intend-  was   injured,  cannot  recover  for 

ing  to  take  a  train  to  his  destina-  such  injury  if  it  was  caused  by  or 

tion  the  next  morning,  and  after-  resulted   from   the   negligence  of 

wards,  on  the  day   he  purchased  the  engineer  or  fireman  of  such 

the  ticket,  returned  to  the  station  crew,  they  being  fellow  servants 

to  make   inquiries  about,    oi^  ar-  of  his.      Eckles'   Adm'x.   v,  Nor- 

rangefor  the  storage  or  checking  folk,  etc.,  R.  Co.,  (Va.  18%),  26  S. 

of,  his   baggage,   he   was    not  at  E.  Rep.  545. 

that  time  a  "passenger,"  but  Telegraph  Operator  and  Train- 
nevertheless  had  the  right  to  goto  men  Fellow  Servants. — In  Oregon, 
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etc.,  Ry.  Co.  v.  Frost,  74 Fed.  Rep.  Ry.  Co.,  (Wis.  1896),  67  N.  W.  Rep. 
965,  it  was  held  that  a  local  tele-   16. 

graph  operator  at  a  station,  who  Negligence. — A  commoii  carrier 
receives  and  delivers  the  orders  of  cannot  exempt  itself  in  a  contract 
the  train  dispatcher  is  the  fellow  for  interstate  carriag-e  from  lia- 
servant  of  the  employees  of  the  bility  for  injuries  caused  by  its 
railroad  company  in  charge  of  a  negligence,  or  by  the  neglig-ence 
train.  of  its  agents  or  employees.    Da- 

vis  V,  Chicago,  etc.,Ry.  Co.,  (Wis. 

1896),  67  N.  W.  Rep.  16 
16.  NEGLIGENCE.  Negligence— Allegation  of  Com- 

plaint.— In  Southern  Ry.  Co.  v. 
Use  of  Roadway  by  Public— ^Neg-  Cunningham,  (Ala.  18%),  20  So. 
ligence. — Where  a  railroad  com-  Rep.  639,  it  was  held  that  a  count 
pany  for  a  long  time  kept  in  a  sounding  in  damages  for  personal 
smooth  and  even  condition  a  space  injuries  resulting  from  the  negli- 
lying  longitudinally  between  its  gence  of  a  person  in  charge  or 
tracks,  this  space  extending  from  control  of  any  signal  point,  loco- 
one  public  street  to  another,  in  a  motive,  etc.,  must  allege  the  name 
much-frequented  part  of  a  town,  of  such  person,  or  that  his  name 
though  its  only  purpose  in  keeping  is  unknown  to  plaintiff.  Railroad 
it  in  such  condition  was  to  enable  Co.  v.  George,  94  Ala.  199 ;  Mc- 
its  passengers  to  safely  alight  Namara  v,  Logan,  100  Ala.  187 ; 
from  and  board  its  trains,  yet  Railroad  Co.  v,  Bouldin  (Ala.),  20 
where  this  space,  with  the  compa-   So.  Rep.  325. 

ny's  knowledgre,  had  for  a  long  Allegation  of  Negligence. — 
period  been  daily,  continuously.  Where  the  complaint  in  an  action 
and  regularly  used  by  the  general  against  a  railroad  company  for 
public  as  a  footway, — '^asmuchso  damages  for  personal  injuries, 
as  any  street  or  way  in  the  town"  alleges  merely  that  the  defendant, 
— so  that  it  could  reasonably  be  **  negligently,  unskillfully  and 
inferred  that,  even  if  the  company  carelessly  managed  their  locomo- 
had  not  dedicated  the  space  in  tive  and  train,  so  as  to  strike, 
question  to  the  public  use,  its  con-  knock  down  and  run  over  the 
duct  at  least  amounted  to  a  license  plaintiff,'*  and  the  defendant  fails 
or  to  an  implied  invitation  to  the  to  make  a  motion  to  have  the  corn- 
public  to  pass  over  the  same,  it  plaint  made  more  definite  and 
would  be  liable  to  one  who,  though  certain,  the  plaintiff  had  the  right 
not  a  passenger,  was  injured  by  to  introduce  any  competent  evi- 
stepping  at  night,  without  any  dence  tending  to  show  negligence 
zicgligence  on  his  part,  into  ahole  on  the  part  of  the  defendant  in 
dug  therein  by  the  company,  and  the  management  of  its  locomotive 
which  was  negligently  left  unpro-  and  train  by  which  the  plaintiff 
tected  and  unguarded,  so  that  one  suffered  the  alleged  injury.  Spires 
using  the  way  would  have  no  v.  South  Bound  R.  Co.,  (S.  C. 
notice  of  its  existence.  Burton  v.  18%)  24  S.  E.  Rep.  992. 
Western,  etc.,  R.  Co.  (Ga.  1896)  25  Negligence— Variance  in  Plead- 
S.  E.  Rep.  736.  ing  and     Proof.— Where  the  evi- 

Contract  of  Exemption — Com-  dence  in  an  action  to  recover  for 
mon  Law. — The  validity  of  a  stip-  injuries  received  by  being  run 
ulation  by  a  common  carrier  for  over  by  a  train  specifies  negli- 
exemption  from  liability  for  per-  gence  on  the  part  of  the  engineer 
sonal  injuries  in  a  contract  for  in-  the  plaintiff  cannot  recover  upon 
terstate  carriage  is  determined  by  showing  negligence  on  the  part  of 
the  common  law,  in  the  absence  of  the  fireman.  Thomas  v.  Louis- 
any  legislation  to  the  contrary  by  ville,  etc.,  Ry.  Co.  (Ky.  18%)  35  S. 
congress.    Davis  v,  Chicago,  etc.,    W.  Rep.  910. 
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Duty  of  Engineer. — The  engineer  posed  by  section  3033  of  the  Code, 
in  charg-e  of  a  railroad  locomotive  was  sufficient  to  carry  the  case  to 
has  the  rig-ht  to  presume  that  an  the  jury,  unless  that  presumption 
adult  person  whom  he  sees  upon  was  fully  rebutted  by  other  evi- 
or  beside  the  track  ahead  of  his  dence.  The  defendant  having*  in- 
approaching-  eng-ine  is  in  posses-  troduced  no  evidence  at  all,  and  it 
sion  of  his  faculties,  and  that  he  not  appearing-  from  the  evidence 
will  obey  the  instinctive  law  of  for  the  plaintiffs  that  this  pre- 
self-preservation  by  g-etting-  off  sumption  was  in  all  respects  com- 
the  track  if  already  on  it,  or  that  pletely  rebutted,  it  was  error  to 
he  will  not  g-et  on  it  if  already  off ;  g-rant  a  nonsuit.  Gammag-e  v, 
and  in  such  case  it  would  not  be  Atlanta,  etc.,  R.  Co.  (Ga.  1895)  25 
neglig-ence  on  the  engineer's  part  S.  E.  Rep.  207. 
if  he  failed  to  attempt  to  stop  his  Negligence — Question  for  Jury, 
eng-ine,  unless  he  knew  the  party,  — In  Nathan  v,  Charlotte  St.  Ry. 
and  that  he  labored  under  some  Co.,  (N.  C.  18%),  24  S.  E.  Rep.  511, 
disability  that  prevented  him  from  an  action  to  recover  damages  for 
knowing  of  his  danger,  or  that  personal  injuries,  Avbry,  J.  said : 
would  prevent  his  getting  or  keep-  ••Where  the  testimony  raises  the 
ing  out  of  the  way,  or  unless  he  question  whether  there  was  any 
sees  evidences  of  such  disability  negligence  on  the  part  of  the  de- 
from  the  party's  actions  or  appear-  fendant  intervening  after  the  al- 
ance,  or  that  he  cannot  or  w^ill  not  leged  contributory  negligence  of 
get  or  keep  out  of  the  way. — Flor-  the  plaintiff,  it  is  better  to  leave 
ida,  etc.,  R.  Co.  v,  Williams,  (Fla.  out  of  the  first  and  incorporate 
1896)  20  So.  Rep.  558.  only  in  the  third  issue  (as  they  are 

Presunnption  of  Negligence —  usually  drawn),  the  inquiry  wheth- 
Burden  of  Proof. — In  an  action  er  the  plaintiff's  negligence  was 
against  a  railway  company  to  re-  the  proximate  cause  of  the  injury, 
cover  for  personal  injuries  where  This  would  make  the  ordinary 
the  injury  complained  of  was  form  of  the  three  issues  in  such 
caused  by  the  running  of  defend-  cases  as  follows :  (1)  Was  the  de- 
ant's  cars,  it  was  not  incumbent  fendant  negligent  ?  (2)  Did  the 
upon  the  plaintiff  to  prove  the  negligence  of  the  plaintiff  contri- 
alleged  negligence  of  the  defend-  bute  to  cause  the  injury  ?  (3)  Not- 
ant  by  a  preponderance  of  the  evi-  withstanding  the  negligence  of 
dence.  Upon  showing  that  he  was  the  plaintiff,  could  the  defendant 
injured  in  this  manner,  the  legal  by  the  exercise  of  reasonable  care 
presumption  arose  that  the  injury  have  avoided  the  injury  ? 
was  due  to  the  company's  negli-  Where  the  testimony  raises  the 
gence,  and  the  law  in  the  Code  re-  question  whether  a  culpable  act  of 
lating  to  such  presumption  of  neg-  the  defendant  intervening  after 
ligence  should  have  been  given  in  the  act  constituting  the  alleged 
charge  as  a  part  of  the  general  contributory  negligence  was  the 
law  of  the  case  without  any  re-  proximate  cause  of  the  injury,  in 
quest  to  the  effect.  Killian  z/.  the  sense  that  it  was  an  omission 
Georgia  Ry.,  etc.,  Co.,  (Ga.  1896)  to  discharge  a  legal  duty,  the  per- 
25  S.  E.  Rep.  384.  formance    of    which   would   have 

Presumption   of     Negligence. —  averted  it,  it  would  be  manifest. 

There  being  evidence  to  warrant  if  the  point  had  never  been  passed 

the  jury  in  finding  that  the  homi-  upon  before,  that  an  issue  in  vol  v- 

cide,  for  which  the  plaintiffs  were  ing  that  specific  inquiry  would  be 

legally  entitled  to  sue,  was  caused  the  one  raised  by  the  general  al- 

by  the  running  of  the  defendant's  legation    that    the     injury     was 

train,  this  evidence,  in  connection  caused  by  the  defendant's  want  of 

with  the  legal  presumption  of  neg-  reasonable  care,  and  the  def  end- 

jigence  against  the  company  im-  ant's  denial  thereof ;  in  contem- 
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plation  of  law,  the  injury  is  not  ISl.  There  was  no  error,  there- 
attributed  to  the  wrongful  act  un-  fore,  in  refusing-  to  strike  out  that 
less  it  is  shown  to  be  the  immedi-   issue.*' 

ate  and  proximate  cause.     So  that  

the  allegation  by  the  plaintiff  that 

the  injury  was  due  to  the  defend-  n.  PROXIMATE  CAUSE. 

ant*s  carelessness,  and  the  denial 

of  that,  coupled  with  the  averment  Injury  to  Passenger — Proximate 
by  defendant  that  the  contributory  Cause — Special  Verdict. — An  ac- 
ncgrligence  of  the  plaintiff  was  tion  was  brought  by  a  passenger 
the  cause,  necessarily  involves  the  against  a  railway  company  to  re- 
question  whether  the  defendant  cover  damages  for  personal  inju- 
negligently  omitted  to  avail  itself  ries  received  through  the  derail- 
of  the  last  clear  chance  to  avoid  ment  of  a  train.  The  plaintiff 
the  accident  by  the  performance  contended  that  the  derailment  was 
of  a  legal  duty.  But  in  Baker  v.  due  to  the  negligence  of  the  def end- 
Railroad  Co.  (decided  at  this  term)  ant  company,  in  that  its  tracks 
24  S.  E.  415,  it  was  /leldf  not  only  bridge,  and  appliances  were  de- 
that  the  court  might  submit  such  fective  and  out  of  repair.  The  de- 
an issue  under  pleadings  like  those  fendant  contended  that  the  inju- 
in  the  case  at  bar,  but  that,  if  the  ries  were  caused  by  an  obstruc- 
plaintiff  could  show  that  by  the  tion  placed  on  the  track  by  some 
refusal  of  the  court  to  submit  it  discharged  laborers  to  derail  the 
the  court  deprived  him  of  the  op-  train.  There  was  evidence  sup- 
portunity  to  present  some  view  of  porting  the  contentions  of  both, 
the  law  arising  out  of  the  evidence  There  was  a  special  verdict  in 
to  the  jury,  then  it  would  be  no  which  the  jury  found  that  ap- 
longer  discretionary  with  the  pliances  of  the  defendant  com- 
judge  whether  he  would  permit  it  pany  were  defective,  and  that  the 
to  be  passed  upon,  but  would  be-  defendant  company  was  guilty  of 
come  the  right  of  the  plaintiff  to  negligence  which  occasioned  the 
demand  that  he  should  be  accord-  injury  to  the  plaintiff.  Heldy 
ed  such  opportunity.  In  Tillett  v.  that  such  special  verdict  was  fa- 
Railroad  Co.  (decided  at  this  term)  tally  defective,  in  that  the  ques- 
24  S.  E.  Ill,  it  was  Adr/rftobewith-  tion  as  to  what  was  the  proximate 
in  the  sound  discretion  of  the  court  cause  of  the  injury  to  the  plaintiff 
to  submit  or  refuse  a  specific  is-  is  not  substantially  answered  by 
sue  involving  the  question  wheth-  it.  Davis  v.  Chicago,  etc.,  Ry. 
er  the  plaintiff  was  a  passenger,  Co.,  (Wis.  1896)  67  N.  W.  Rep.  16. 
because  "the  plaintiff's  right  to  Proximate  Cause. — Though  the 
board  the  train  must  be  necessari-  defendant  may  be  guilty  of  some 
ly  shown  in  order  to  make  out  a  negligence  at  the  time  of  the  acci- 
prima  facie  case  of  negligence."  dent,  yet,  in  order  to  justify  a  re- 
Prior  to  that  time  the  jwwer  of  covery,  it  must  be  made  to  appear 
the  court,  as  a  general  rule,  to  that  the  particular  negligence  of 
determine  whether  one,  two,  or  which  it  was  at  the  time  guilty 
three  issues  should  be  submitted,  was  the  proximate  cause  of  the 
in  cases  like  that  before  us,  had  plaintiff's  injury.  Florida,  etc., 
been  repeatedly  recognized  in  a  R.  Co.  v,  Williams,  (Fla.  18%)  20 
long  line  of    cases.      Pickett   v.    So.  Rep.  558. 

Railroad  Co.,  117  N.  C.  638,  23  S.  Instructions. — Wherein  an  ac- 
E.  264;  McAdoo  v.  Railroad  Co.,  tion  brought  by  a  passenger 
105  N.  C.  140,  11  S.  E.  316 ;  Lay  v,  against  a  railway  company  to  re- 
Railroad  Co.,  106  N.  C.  410,  11  S.  cover  damages  for  injuries  re- 
E.  412 ;  Denmark  v.  Railroad  Co.,  ceived  by  the  derailment  of  a 
107  N.  C.  185,  12  S.  E.  54 ;  Scott  z/.  train  through  the  alleged  negli- 
Railroad  Co.   %  N.  C.  428,  2  S.  E.    gence  of    the  railway  company. 
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the  question  as  to  whether  the  the  authority  of  the  United  States 
nef^'lig'ence  of  the  defendant  was  g'ovemment  which  included  such 
the  proximate  cause  of  the  plaint-  lands  in  the  limit  of  the  Mexican 
iff*s  injury  was  a  vital  question  in  grant.  Held,  that  these  facts  ex- 
dispute,  the  court  in  its  charf^e  to  eluded  the  lands  in  controversy 
the  jury  should  have  stated  that  from  the  categ-ory  of  public  lands 
it  was  not  enough  to  prove  that  and  from  the  grant  made  to  the 
the  injury  of  the  plaintiff  was  the  railroad,  although  it  was  finally 
natural  consequence  of  the  negli-  determined  that  the  contention  of 
gence  of  the  defendant,  but  that  the  claimants  under  the  Mexican 
it  must  also  have  been  the  proba-  grant  was  not  well  founded,  in  a 
ble  consequence,  and  that,  under  suit  which  was  pending  at  the 
all  the  circumstances,  such  an  in-  time  of  the  grant  to  the  railroad, 
jury  might  have  been  reasonably  Southern  Pac.  R.  Co.  v.  Brown,  75 
foreseen  by  a  man  of  ordinary  in-   Fed.  85. 

telligence  and  prudence.  Davis  Construction  of  Statute. — While 
V.  Chicago,  etc.,  Ry.  Co.,  (Wis.  the  language  of  Gen.  St.  1894, 
18%)  67  N.  W.  Rep.  16.  §  2680,  is  broad  enough  to  author- 

ize a  city  to  divert  lands  held  in 
trust  for  a  specific  and  particular 
use  to  another  and  inconsistent 
one,  and  while  the  language  of 


18.  PUBLIC  LANDS. 


Grant  of  Public  Lands— Right  of  Ordinance  286  of  the  city  of  St. 

Way. — An  act  of  congress  invest-  Paul  may  be   equally    broad,    it 

ing  and  empowering    a    railway  does  not  follow  that  either  is  void 

company  with  the  right  of  way  of  in  ioto.     St.  Paul  v,  Chicago,  etc., 

locating,     constructing,    owning,  R.  Co.  68  N.  W.  (Minn.),  458. 

equipping,  operating,  using,  and  Validity     of     Ordinance.  —  The 

maintaining    a  railway   through  operation  of  the   statute  may  be 

and  over  public  land,  and  provid-  restricted    by   construction   to    a 

ing  that  said  company  is  author-  grant  of  authority  to  municipali- 

ized  to  take  and  use,  for  all  pur-  ties  to  grant  to  railway  companies 

poses  of  a  railroad,  a  right  of  way  such  rights  in  public  grounds  as 

over  said  public  land,  is  a  present,  the  legislature  itself  might  have 

absolute  grant.  Churchill  v.  Choc-  granted,   and  the  ordinance,    al- 

taw  Ry.   Co.,  (Okl.   18%)  46  Pac.  though  too  broad,  will  be  valid  to 

Rep.  503.  the  extent  of  such  granted  rights 

Homesteads  —  Construction    of  as    the    city    was    authorized    to 

Railways  —  Damages. — A     home-  grant.     St.  Paul  v,  Chicago,   etc., 

stead    settlement    subsequent    to  R.  Co.,  68  N.  W.  (Minn.)  458. 

such  an  act  is  subject  to  the  rights  Revocation  of  Special  Privileges, 

of  the  railway  company,  although  — A  grant  of  special  privileges  on 

the  line  of  the  road  was  not  defi-  land    dedicated    to    a     particular 

nitely  located  until  after  the  en-  public  use  is  always  subject  to  the 

try,  and  the  settler  cannot  recover  implied  condition  that  it  may  be 

for    damages     necessarily    occa-  revoked  whenever  the    needs    of 

sioned  by  the  building  of  the  rail-  the  public  require,  and  the  state 

way  under  said  act.     Churchill  v.  or  municipality  has  a   large  dis- 

Choctaw  Ry.   Co.,   (Okl.   1896)   46  cretion  in  determining  when  such 

Pac.  Rep.  503.  a  condition  has  arisen  ;   but  such 

Grant  of  Public  Lands. — When  a  a  grant,   rightfully  made,  is  not 

grant     by    Congress     of  certain  revocable  at   the  mere  arbitrary 

lands  to  a  railroad,  took   effect,   a  pleasure  of  the  state  or  munici- 

portion  of  the  lands  were  claimed  pality.     When  such   a   grant   has 

by  the  owner  of  a  Mexican  grant  been  acted  on,   the  licensee  has 

confirmed  by  the  United  States,  vested  rights  in  the  license  which 

and  a  survey  had  been  made  under  are  subject  only  to  the  paramount 
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interests  of  the  public.  St.  Paul  part  of  it,  to  a  railway  company, 
V.  Chicag-o,  etc.,  R.  Co.,  68  N.  W.  as  a  permanent  site  for  its  general 
(Minn.)  458.  freight  warehouse,  without  refer- 

Cause  Remanded.  —  Cause  re-  ence  to  its  traffic  with  craft  navi- 
manded  to  the  court  below  to  try  g'ating'  the  contiguous  waters, 
and  determine  the  issue  whether  would  constitute  a  diversion  of  the 
the  privileges  granted  to  the  de-  property  to  a  use  foreign  to,  and 
fendant  by  Ordinance  286,  consti-  inconsistent  with,  that  to  which  it 
tute,  either  in  whole  or  in  part,  an  was  dedicated.  City  of  St.  Paul 
unlawful  misuse  of  the  property,  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  68 
and  to  modify,  if  necessary,  its    N.  W.  4^. 

order  for  judgment  accordingly.  

St.  Paul  V,  Chicago,  etc.,   R.   Co., 

68  N.  W.  (Minn.)  458.  19  RECEIVERS. 

Dedication  of  Land. —  Where 
land  has  been  dedicated  to  a  spe-  Suit  against  Receiver — Removal 
cific,  limited,  and  definite  public  from  State  Court. — An  action 
use,  the  legislature  has  no  power  against  a  receiver  appointed  by  a 
to  destroy  the  trust,  or  divert  the  federajl  court  which  would  have 
property  to  any  other  purpose  in-  been  cognizable  in  the  federal 
consistent  with  the  particular  use  court  as  ancillary  to  the  action  in 
to  which  it  was  dedicated.  The  which  the  receiver  was  appointed 
state  holds  such  property,  not  in  a  if  it  had  been  orig-inally  brought 
proprietary,  but  in  a  sovereign  there,  is  none  the  less  ancillary 
capacity,  in  trust  for  the  use  to  because  commenced  in  a  state 
which  it  was  dedicated.  While  court,  and  is  removable  from  the 
much  must  be  left  to  the  discre-  state  court  to  the  federal  court, 
tion  of  the  legislature  as  to  the  Carpenter  v.  Northern  Pac.  R.  Co., 
best  manner  of  regulating  that  75  Fed.  Rep.  850. 
use,  yet  its  power  of  control  over  Removal  af  Cause  to  Federal 
such  property  must  be  exercised  in  Court  by  Receiver. — Where  a  suit 
conformity  with  the  purpose  of  not  dealing  with  the  proper  con- 
the  dedication.  City  of  St.  Paul  struction  of  the  constitution  or 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  68  laws  of  the  United  States  is 
N.  W.  458.  brought  ag^ainst    a   receiver    ap- 

Misuse  of  Public  Land. — The  pointed  by  a  federal  court  and  a 
erection  of  a  warehouse  on  land  citizen  of  a  state,  such  suit  cannot 
dedicated  to  public  use  as  a  levee  be  removed  from  a  state  court  to 
is  not  necessarily  a  misuse  of  the  a  federal  court  at  the  instance  of 
property,  as  such  structures  may  the  receiver,  as  his  co-defendant  is 
be  in  aid  of  the  use  for  which  it  not  in  a  position  to  ask  such  re- 
was  dedicated.     City  of  St.  Paul   moval. 

V.  Chicago,  M.  &St.  P.  Ry.  Co.,  68  Jurisdiction  of  Federal  Court— 
N.  W.  458.  Ancillary  Action. — Where  an  action 

Diversion  of  Public  Land. — The  against  a  receiver  of  a  railroad 
legislature  may  also  g'rant,  or  company,  appointed  by  a  federal 
authorize  the  granting,  to  any  court,  has  grown  out  of  the  trans- 
person  or  corporation  having*  actions  of  the  receiver  and  his  em- 
traffic  with  craft  navigating  the  ployees  in  the  operation  of  the 
contiguous  waters,  the  exclusive  railroad,  under  authority  of  the 
use  of  so  much  of  a  public  levee  court  appointing  him,  and  the 
as  is  reasonably  necessary  for  his  receiver,  as  an  officer  of  such 
or  its  business  with  such  'craft,  court,  is  called  upon  to  defend  the 
provided,  and  so  long  as,  it  does  property  in  his  control  and  cus- 
not  unreasonably  interfere  with  tody,  such  action  is  ancillary  to 
the  use  of  the  levee  by  the  public,  the  principal  action-  in  which  the 
But  to  grive  a  public  levee,  or  any   receiver  was  appointed,  and  the 
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jurisdiction  of  the  appointing-  business  of  the  Oreg'ou  Short  Line 
court  embraces  such  ancillary  ac-  &  Utah  Northern  Railway  Com- 
tion,  regardless  of  the  citizenship  pany,  under  their  operation,  an 
of  the  parties,  the  nature  of  the  amount  necessary  to  pay  all  the 
controversy,  or  the  amount  in-  operating-  expenses  of  said  road, 
volved.  Carpenter  v.  Northern  including-  the  petitioner's  claim, 
Pac.  R.  Co.,  75  Fed.  Rep.  850.  and  all  other  claims  of  a  similar 
Judgments. — In  Dillon  v.  Ore-  character;  but  if  it  were  conceded 
gon,  etc.,  Ry.  Co.,  (Oregon,  18%),  that  this  court  would  have  the 
75  Fed.  Rep.  949,  where  a  peti-  right  to  take  the  earnings  of  the 
tioner  intervened  applying  for  an  road  under  the  first  receivership, 
order  requiring  the  receivers  of  and  before  the  commencement  of 
the  Union  Pacific  system  to  pay  a  the  suit  to  foreclose  the  Dillon 
judgment  which  was  rendered  in  mortgage,  and  apply  the  same  to 
his  favor  in  the  court  petitioned,  claims  of  the  character  of  that 
based  upon  the  negligence  of  a  which  is  here  presented,  it  is  im- 
subsidiary  line,  the  Oregon,  etc.,  possible,  under  any  of  the  aver- 
Ry.  Co.,  occurring  prior  to  the  ments  of  the  petition,  to  say  that 
time  when  that  road  went  into  the  there  are  funds  which  may  proper- 
hands  of  receivers,  Gilbert,  Cir-  ly  be  thus  diverted.  The  Union 
cuit  Judge,  said :  **  Without  at-  Pacific  System,  so  operated  by 
tempting  to  pass  upon  the  ques-  said  receivers,  consisted  of  other 
tion  whether  or  not  such  funds  lines  in  addition  to  those  of  the 
would  be  applicable  to  the  pay-  judg-ment  debtor  in  this  case.  Un- 
ment  of  a  claim  of  this  nature,  it  der  such  receivership,  the  Oregon 
is  sufficient  for  the  disposition  of  Short  Line  &  Utah  Northern  Rail- 
this  petition  upon  the  demurrers  way  was  not  operated  as  a  sepa- 
which  are  interposed  to  refer  to  rate  or  distinct  line.  This  is  not 
the  fact  that  it  does  not  appear  the  court  in  which  said  receivers 
from  the  petition,  nor  does  it  ap-  were  first  appointed,  and  it  is  not 
pear  from  the  papers  or  reports  of  the  court  which  has  jurisdiction 
receivers  on  file  in  this  cause,  of  their  final  account.  Under  all 
that  any  funds  have  come  into  the  the  allegations  of  the  petition,  it 
hands  of  the  receivers  from  the  does  not  appear  that  the  petition- 
operation  of  the  Oregon  Short  er's  claim  can  be  adjusted  by  this 
L/ine  &  Utah  Northern  Railway  court,  or  by  any  court  other  than 
Company,  the  judgment  debtor  in  that  which  must  pass  upon  and 
this  case.  The  petition  shows  adjust  the  final  account  of  the  re- 
only  that  upon  the  appointment  of  ceivers.  The  demurrer  must 
receivers  of  the  Union  Pacific  therefore  be  sustained.** 
System,    including    the    Oregon 

Short  Line  &  Utah  Northern  Rail-  

way  Company,  there  were  in  the  ^f^  crnrir 
hands  of  the  officers  and  agents  ^"'  »iui/R. 
of  said  last-named  corporation  Injuries  to  Stock. — In  an  action 
large  sums  of  money,  much  in  ex-  to  recover  double  damages  for 
cess  of  the  amount  necessary  to  the  killing  of  stock  by  a  railway 
pay  the  petitioner's  claim  and  all  campany,  the  plaintiff's  petition 
claims  of  a  similar  character,  and  alleged  that  the  stock  escaped 
all  other  operating  expenses  from  his  possession  and  premises, 
which  were  due  and  unpaid.  There  and  were  given  access  to  the  de- 
is  no  allegation  that  this  money  fendant  railway  company's  track 
went  into  the  hands  of  the  present  by  reason  of  the  failure  of  the 
receivers.  The  petition,  it  is  true,  company  to  maintain  and  keep  in 
contains  the  further  allegation  repair  along  said  track  a  substan- 
that  the  receivers  of  the  Union  tial  fence  as  required  by  law.  The 
Pacific  System  received  from  the  only  material  facts  shown  by  the 
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evidence  on  the  part  of  the  plaint-  Co.  v.  Miller,  95  6a.  738.  Savan- 
iff  were  that  the  colts  went  on  the  nah,  etc.,  Ry.  Co.  v,  Wideman, 
defendant's  right  of  way  and  were  (Ga.  18%),  25  S.  E.  Rep.  400. 
killed  by  a  locomotive.  Heldy  Liability  of  Railway  Companies, 
that  there  could  be  no  recovery  on  — Where  domestic  animals  are  in- 
such  a  showing^.  Schmitt  v,  Chi-  jured  by  a  railroad  train  while 
cag:o,  etc.,  Ry.  Co.,  (Iowa,  18%),  68  trespassing  upon  the  track  of  the 
N.  W.  Rep.  715.  company,  and   the  owner  of  the 

Injury  to  Stock — Negligence. —  animals  is  free  from  negligence 
Where  in  a  case  of  injurj'  to  stock  contributing  to  their  injury,  the 
it  is  shown  that  the  owner  was  company  will  be  liable  for  a  fail- 
bound,  by  contract  with  the  com-  ure  on  the  part  of  those  operating 
pany,  to  inaintain  a  gate  placed  the  train  to  exercise  ordinary  care 
by  him  for  his  convenience  in  the  to  avoid  injury.  Lake  Erie,  etc., 
fence  dividing  his  land  from  that  R.  Co.  z/.  Weisel,  (Ohio  18%)  44  N. 
of  the  company's  right   of  way,    E.  Rep.  923. 

and  the  animals  get  upon  the  Killing  of  Stock — Contributory 
track  by  reason  of  the  neglect  of  Negligence.  —  In  Hutchinson  v, 
the  owner  to  perform  that  duty,  Chicago,  etc.,  Ry.  Co.,  (S.  D.  18%) 
liability  on  the  part  of  the  com-  67  N.  W.  Rep.  853,  it  was  held  that 
pany  arises  only  when  it  is  shown  one  who  left  his  cattle  grazing 
that  the  injury  resulted  from  the  near  a  railroad  track  in  charge  of 
intentional  act  or  gross  careless-  a  fourteen  year  old  girl  was  not, 
ness  of  those  operating  the  train,  as  a  matter  of  law,  guilty  of  con- 
Lake  Erie,  etc.,  R.  Co.  v.  Weisel,  tributory  negligence. 
(Ohio,  18%),  44  N.  E.  Rep.  923.  Measures  of  Dannages  for  Stock 

Stock  Kilting  —  Negligence  —  Killed. — In  an  action  against  a 
Question  for  Jury. — In  Hutchin-  railway  company  to  recover  dam- 
son ^^  Chicago,  etc.,  Ry.  Co.,  (S.  ages  lor  stock  killed  where  evi- 
D.  18%),  67  N.  W.  Rep.  853,  an  dence  was  introduced  as  to  the 
action  to  recover  the  value  of  valueof  the  stock  when  purchased, 
stock,  alleged  to  have  been  killed  and  as  to  its  value  at  the  time  of  the 
by  the  defendant,  there  was  a  killing,  the  failure  of  the  court  to 
substantial  conflict  in  the  evidence  restrict  in  its  charge  the  damages 
as  to  whether  the  engineer  turned  of  the  value  of  the  stock  at  the 
off  steam  and  attempted  to  stop  time  and  the  place  of  the  killing 
the  train  after  the  cattle  were  dis-  is  reversible  error.  Tex.,  etc.,  Ry. 
covered  on  the  track.  Held^  that  Co.  z/.  Billingsby,  Tex.  Civ.  App. 
the  question  as  to  the  engineer's  1896,  37  S.  W.  Rep.  27. 
negligence  was  for  the  jury.  Omission     to     Include    in     the 

Care  to  be  Exercised  by  Rail-  Charge  all  the  Items  of  Damages 
road  Company  —  Instructions. — It  Claimed. — In  an  action  to  recover 
was  error,  upon  the  trial  of  an  damages,  the  omission  of  the  court 
action  against  a  railroad  compa-  to  include  in  its  charge  all  of  the 
ny  for  the  killing  of  live  stock,  to  items  of  damages  claimed  is  not 
charge,  "Whether  the  railroad  error.  Terry  v.  Gulf,  etc.,  Ky. 
company  did  use  reasonable  care,  Co.,  (Tex.  Civ.  App.  1896),  37  S.  W. 
or  ordinary  care  and    diligence,    Rep.  234. 

and  every  effort  to  prevent  the  kill-  Fencing  of  Switch  Limits. — In 
ing  of  the  stock,  is  a  question  for  Texas,  etc.,  R.  Co.  v.  Billingsby, 
the  jury  to  determine  from  the  Tex.  Civ.  App.  18%,  37  S.  W.  Rep. 
evidence."  Requiring  the  compa-  27,  it  was  held  that  where  switch 
ny  to  use  "every  effort'*  to  prevent  limits  extend  beyond  the  require- 
killing  was  imposing  upon  it  a  ments  of  public  necessity,  the 
rule  of  diligence  more  stringent  right  of  way  of  the  railroad  must 
than  the  law  exacts.  Railway  be  fenced  to  relieve  the  company 
Co.  V,  Daniel,  91  Ga.  768 ;  Railway   of  damages  for  killing  stock  in 
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such  limits,  even  where  no  neg"li-  Construction  of  *' Recklessly." — 

gence  is  shown.  Where  a  complaint  alleges  that  a 

Evidence  as  to  Value  of  Stock. —  street  railroad  company  ran   its 

Where  an  action  was  broug-ht  to  cars ''recklessly  and  negligently** 

recover  damages  for  the  loss  of  against    and    over    a    mule    and 

hogs  shipped  over  a  railroad,  it  wagon,    the    word    "recklessly** 

was  held  that  there  was  no  error  means     no     more    than    '*  negli* 

in   refusing  to    hear  evidence  as  gently.*'   Highland,  etc.,  R.  Co.  v. 

to  the    market  value  of  hogs  in  Sampson,  (Ala.  18%)  20  So.  Rep. 

other  markets    than  the    one    to  566. 

which  the  shipment  of  the  hogs  Contributory   Negligence.  —  In 

was  made.    Terry   v.   Gulf,  etc..  Funk  r.  Traction  Co.  (Pa.   18%), 

Ry.  Co.,  (Tex.  Civ.  App.,  18%,)  37  34  Atl.  Rep.  861,  where  a  boy  run- 

S.  W.  Rep.  234.  ning  rapidly  from  a  cross  street 

entered  a  street  on  which  there 
was  a  car  line,  and  attempting  to 

2,.  STREET  RAILWAYS.  ^^^^^^^1^ ^sTrttrcaVan^ 

Abutting  Owners. — Where  a  ma-  was  injured,  Grbbn,  J.,  said  :  '*  It 
jority  of  the  abutting  owners  have  is  not  probable  that  he  was  on  the 
consented  to  the  construction  and  track  in  front  of  the  car,  as  none 
operation  of  a  street  railway,  and  of  the  testimony  places  him  there  ; 
it  subsequently  appears  that  an  but,  whether  he  was  or  not,  he 
intermediate  portion  of  the  pro-  could  not  recover  under  all  our 
posed  line  will  run  over  private  decisions  upon  that  subject.  The 
land  which  has  never  been  dedi-  present  case  is  quite  similar  in  its 
cated  as  a  street,  and  consent  can-  leading  facts  to  Chilton  v,  Trac- 
not  be  obtained  to  the  passage  of  tion  Co.,  152  Pa.  St.  425,  25  Atl. 
the  line  over  it,  the  consent  of  606.  The  plaintiff  was  a  child 
such  abutting  owners  is  avoided,  about  S^  years  old,  who  ran  sud- 
Beeson  v.  City  of  Chicago  et  al.,  denly  against  the  side  of  a  pas- 
75  Fed.  Rep.  SSO.  sengcr  railway  car,  and  was  in- 

Same — Illinois  Statute. — Inlllin-  jured.  Paxson,  C.  J.,  delivering 
ois  municipal  corporations  have  the  opinion,  said  :  *  We  have,  then, 
power  to  give  a  railway  company  the  case  of  a  boy  who  unexpected- 
the  use  of  streets  for  their  pur-  ly,  and  without  any  warning,  runs 
poses  only  in  case  a  majority  of  from  the  pavement  against  a  mov- 
the  frontage  owners  have  con-  in^  car  passing  at  the  time.  The 
sented  thereto.  Beeson  v.  City  of  gripman  saw  the  child  plainly  on 
Chicago  el  aL,  75  Fed.  Rep.  880.  the  pavement  before  he  put  on  his 
Power  of  Abutting  Owners  to  grip  to  go  ahead  fast.  The  child 
Restrain  Use  of  Streets. — In  the  turned  immediately,  and  ran  out 
absence  of  such  consenting  front-  into  the  street,  and,  for  anything 
age,  such  use  of  a  street  by  a  that  appears,  before  the  car  could 
street  railway  under  an  ordinance  be  stopped,  the  accident  occurred.* 
of  the  city  council  can  be  re-  In  the  case  of  Railroad  Co.  z'. 
strained  at  the  instance  of  an  Spearen,  47  Pa.  St.  300,  a  child 
abutting  property  owner.  Beeson  ^vq  years  of  *  age  attempted  to 
V.  City  of  Chicago  et  aL^  75  Fed.  cross  the  track  immediately  in 
Rep.  880.  front  of  an  approaching  loconio- 

Power  of  City  Council. — The  tive,  and  was  injured.  We  held 
city  council  is  not  the  exclusive  there  was  no  right  of  recovery,  al- 
judge  of  the  consent  to  such  use,  though  there  was  conflicting  proof 
but  is  amenable  to  the  ordinary  as  to  whether  the  whistle  was 
process  and  determination  of  the  blown.  Agnbw,  J.,  said  in  the 
courts.  Beeson  v.  City  of  Chicago  opinion  :  'Upon  the  undisputed 
et  al.y  75  Fed.  Rep.  880.  facts,  the  case  fs  simply  one  of  a 


716  ABSTRACTS  OF   RECENT  DECISIONS. 

little,  thoug-htless  child  runnings  looked  at  all  he  could  not  have 
suddenly  to  cross  before  an  en-  failed  to  see  it.  But  he  did  not, 
g;ine,  at  a  place  where  the  engineer  and  he  ran  against  it  utterly  obli- 
would  not  expect  it,  and  being  vious  of  its  presence.  Without 
knocked  down  and  injured  before  deciding  as  matter  of  law  that  he 
the  engine  could  be  ordinarily  was  responsible  for  his  own  con- 
stopped.  ♦  *  ♦  Under  these  tributory  negligence,  it  is  enough 
facts  it  is  very  clear  that,  being  to  know  that  he  suddenly  and  un- 
where  she  had  no  right  to  be,  and  expectedly  ran  against  the  car,  or 
darting  ahead  before  the  engine,  so  close  to  it  that  it  necessarily 
had  she  been  an  adult  of  discre-  ran  against  him  ;  and  for  that  rea- 
tion,  there  could  be  no  right  of  re-  son  cannot  recover.  In  Railway 
covery.  ♦  *  ♦  The  act  of  the  Co.  v.  Council,  88  Pa.  St.  520,  we 
child  being  the  immediate  cause  of  held  that,  while  negligence  can- 
her  own  injury,  it  is  not  the  re-  not  be  imputed  to  a  child  of  the 
mote  negligence  of  the  company  age  of  six  years  and  nine  months, 
we  must  look  to,  but  the  proxi-  nevertheless  it  may  be  assumed 
mate  ;  that  is,  the  conduct  of  the  that  a  child  old  enough  to  be  trust- 
engineer  upon  the  engine  at  the  ed  to  run  at  large  has  discretion 
time  of  the  injury.  Hence  the  enough  to  avoid  ordinary  danger, 
omission  to  whistle  before  cross-  and  that  persons  who  have  busi- 
ing,  or  the  relatively  unsafe  dis-  ness  on  the  street  may  reasonably 
tance  between  the  engine  and  the  conclude  that  they  are  not  to  pro- 
train  before  it,  cannot  determine  vide  against  possible  damages 
the  case.  They  did  not  contribute  that  may  result  to  such  child  by 
to  the  accident,  and  are  no  part  of  his  own  willful  act.  In  this  last 
the  company's  neglect  of  duty  to  case  the  boy  attempted  to  get  on 
this  particular  pa-rty  under  the  the  front  platform  of  a  street  car 
circumstances.  The  injury  was  while  it  was  in  motion,  and  we 
not  at  the  crossing,  but  below  it,  held  that  the  accident  occurred 
where  the  plaintiff  had  no  right  to  '  from  the  sudden  and  unanticipat- 
be,  and  where  there  was  no  duty  ed  act  of  the  child  itself,  which 
upon  the  engineer  to  suppose  she  could  neither  be  foreseen  nor 
would  be.  ♦  ♦  ♦  She  suddenly  guarded  against,'  and  we  reversed 
ran  upon  the  track,  and  was  struck  the  judgment  without  a  venire  on 
just  as  she  reached  it.  No  time  that  ground.  The  same  rule  was 
was  left  to  those  upon  the  engine  applied  to  a  child  between  five 
to  guard  against  the  injury.  The  and  six  years  old  in  the  case  of 
suddenness,  shortness  of  time,  Railroad  Co.  v,  Schwindling,  101 
and  unexpectedness  of .  a  child's  Pa.  St.  258,  where  the  boy  was  in 
appearance  before  the  engine  a  place  of  danger  where  he  had  no 
made  it  exceedingly  difficult,  per-  right  to  be,  and,  therefore,  he  had 
haps  impossible,  to  avoid  the  in-  no  right  of  recovery.  The  case  of 
jury.'  So  in  the  case  at  bar  it  was  Schnur  z/.  Traction  Co.,  153  Pa. 
not  the  speed  of  the  car  that  caus-  St.  29,  25  Atl.  650,  it  is  argued  for 
ed  the  injury,  but  the  sudden  and  the  appellant,  rules  this.  But  the 
unexpected  act  of  the  plaintiff  in  facts  there  raised  a  question  of 
running  against  the  car,  or  im-  disputed  testimony  whether  the 
mediately  in  front  of  the  car,  if  boy  was  not  on  the  track  long 
such  was  the  fact,  that  occasioned  enough  before  the  car  reached 
the  accident.  There  was  no  op-  him  to  enable  the  gripman  to  see 
portunity  to  guard  against  it,  and  him  if  he  had  been  attending  to 
hence  no  breach  of  duty  in  not  do-  his  business,  and  on  that  dispute 
ing  so.  The  car  was  in  full  sight  the  case  had  to  go  to  the  jury, 
as  the  plaintiff  ran  towards  it.  There  was  evidence  that  the  grip- 
Every  witness  examined  saw  it  man  was  looking  at  the  houses  on 
coming,   and  if  the  plaintiff  had  the  side  of  the  road,  and  not  on 
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the  track  in  front,  and  also  that  throug-h  the  alleged  neg-lig-ent 
the  child  was  seen  on  the  track  running  of  a  train,  a  charge,  re- 
when  the  car  was  two  lengths  and  quested  by  the  defendant  railroad 
a  half  away ;  and,  although  there  company,  that,  if  the  plaintiff  was 
was  contrary  testimony,  it  was  acquainted  with  the  tracks  and 
necessary  to  submit  it  all  to  the  operation  of  the  defendant's  trains 
jury.  The  case  of  laquinta  v,  over  the  tracks  where  the  injuries 
xraction  Co.,  166  Pa.  St.  63,  30  were  received,  and,  with  such 
Atl.  1131,  is  also  relied  upon  for  knowledge,  and  without  looking  in 
the  api>ellant,  but  in  that  case  also  both  directions,  or,  if  his  view  was 
there  was  a  conflict  of  testimony  obstructed,  without  pausing  and 
as  to  the  acts  and  conduct  of  the  listening  for  approaching  trains, 
boy,  and  this  required  a  submis-  drove  on  the  track  in  a  trot,  or  in 
sion  of  the  testimony  to  the  jury,  a  quick  walk,  when,  by  pausing 
In  the  very  recent  case  of  Fleish-  and  listening,  he  could  have  dis- 
man  v.  Railroad  Co.,  174  Pa.  St.  covered  the  train  in  time  to  pre- 
510,  34  Atl.  119,  a  child  six  years  vent  the  injury,  then  he  was 
old  suddenly  turned,  when  in  the  guilty  of  negligence.  Held,  that 
street,  and  ran  towards  an  ap-  such  charge  hypothesized  facts 
proaching  car,  and  on  the  track,  which  constituted  contributory 
We  said :  'There  is  no  evidence  of  negligence,  and  should  have  been 
negligence  on  the  part  of  the  mo-  submitted.  Highland,  etc.,  R.  Co. 
torman.  He  could  not  anticipate  v,  Sampson,  (Ala.  18%)  20  So.  Rep. 
the  sudden  action  of  the  child  in   566. 

attempting  to  cross  the  track  im-  Contributory  Negligence  —  Spe- 
mediately  in  front  of  the  car,  and  cial  Verdict. — In  an  action  to  re- 
his  failure  to  do  so  was  not  negli-  cover  for  injuries  received  by  be- 
gence.'  Upon  a  careful  review  of  ing  struck  by  a  streetcar,  the  spe- 
all  the  testimony,  we  find  that  cial  verdict  stating  that  the  plaint- 
there  is  no  conflict  of  evidence  as  iff,  as  he  approached  the  defend- 
to  the  acts  and  position  of  the  ant  company  *s  double  track  looked 
plaintiff  at  the  time  of  the  acci-  east  and  west,  and  then  walked 
dent,  and  as  they  make  out  a  clear  eastward  along  the  track  about 
case  of  sudden  and  unexpected  twenty-five  feet,  looking  to  the 
movement  on  the  part  of  the  east,  without  again  looking  to  the 
plaintiff,  which  resulted  in  the  in-  west,  and  was  struck  by  a  car  and 
jury,  he  cannot  recover  in  this  injured,  it  appeared  from  the 
action.     Judgment  aflHrmed."  special    verdict    that    there    was 

Riding  on  Bunnper  of  Street  nothing  to  obstruct  his  view  of  the 
Car  —  Contributory  Negligence. —  approaching  car.  //i^/flf,  that  such 
Where  a  person,  riding  upon  the  verdict  failed  to  show  that  the 
bumper  of  a  street  car,  in  which  plaintiff  was  free  from  contribu- 
there  is  not  standing  room  for  tory  negligence.  Young  v.  Citi- 
him,  without  the  assent  or  knowl-  zens*  St.  R.  Co.,  (Ind.  1896)  44  N. 
edge  of  the  conductor  of  the  car,    E.  Rep,  927. 

is  injured  by  another  car  striking  Caution  to  be  Exercised  in 
against  the  bumper,  he  is  guilty  Crossing  Electric  Railway. — One 
of  such  negligence,  as  a  matter  of  walking  near  an  electric  street 
law,  as  to  prevent  recovery  for  his  railway  track,  or  about  to  cross  it, 
injuries.  Bard  v,  Pennsylvania,  must  exercise  the  same  caution  in 
etc.,  R.  Co.,  (Pa.  1896)  34  Atl.  Rep.  looking  and  listening  for  a  car  as 
953.  he  would  in  crossing    a  railroad 

Contributory     Negligence  —  In-   track.    Young  v.  Citizens'  St.  R. 

structions Where,  in  an   action    Co. ,  (Ind.  1896)  44  N.  E.  Rep.  928. 

against  a  street  railroad  company  Elevated  Railways  —  Injuries  to 
to  recover  damages  for  killing  a  Property — Estoppel. — A  petition, 
mule    and    destroying    a  wagon,   approving  of  the  construction  and 
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operation  of    an    elevated    road,  the    defendant's  neg-lig-ence   was 

sig-ned  by  the  president  and  seve-  sufficient  to  sustain  a  verdict  for 

ral  members  of    an  association,  the  plaintiff. 

who  had  no  authority  to  bind  the  Negligence  —  Evidence.  —  In  an 

association,   does     not    bar    such  action    against  a  street  railway 

association  by  estoppel  from  main-  company  to  recover  for   injuries 

taining    a    suit  for    damages    al-  received  from  the  breaking   of  a 

leged  to  have  been  caused  t3  its  cable,  there  is  no  error  in  adniit- 

property  by  the  construction  and  ting  testimony  to  show  that  before 

'  operation  of  the   railway.     Lake  the  accident  the  attention  of  a  di- 

Roland,  etc.,  Ry.  Co.  v.  Hibernian  rector  of  the  railway  company  had 

Society   (Md.    1896)  34    Atl.   Rep.  been  called  to  the  weakened  con- 

1017.  dition  of  the  cable  and  the  appa- 

Elevated  Railways — Damages  to  rent  defects  pointed  out  to  him. 
Abutting  Owners. — Where  an  ac-  Musser  v.  Lancaster  City  St.  Ry. 
tion  is  brought  against  an  ele-  Co.,  (Pa,  18%),  35  Atl.  Rep.  206. 
vated  railway  company  to  recover  Street  Railroads — Action  for  In- 
damages  for  injuries  to  property  juries — instructions. — In  an  action 
of  an  abutting  owner,  it  is  no  de-  against  a  street  railroad  company 
f ense  to  such  action  that  the  abut-  to  recover  damages  for  injuries 
ting"  owner  stood  by  and  permit-  alleged  to  have  been  caused 
ted  the  defendant  to  expend  large  through  negligence  in  the  opera- 
sums  of  money  in  the  erection  of  tion  of  a  train,  charges  ignoring 
the  elevated  structure  without  evidence  tending  to  show  negli- 
making  any  complaint,  as  such  gence  on  the  part  of  the  defend- 
erection  of  such  structure  was  ant*s  servants  prior  to  the  mani- 
authorized  by  law.  Lake  Roland,  f  estation  of  the  peril  were  proper- 
etc„  Ry.  Co.  v,  Hibernian  Society,  ly  refused.  Hig^hlaud,  etc.,  R.  Co. 
(Md.  1896)  34  Atl.  Rep.  1017.  v.   Sampson,    (Ala.    18%),   20  So. 

Injury  to   Passenger    on   Street  Rep.  566. 

Railway — Evidence. — In  an  actidn  Ordinary  Railroads  in  Streets. — 

against  an  electric  street  railway  Where  steam    railroads  are  laid 

company  to  recover  damages  for  and  operated  along  or  across  the 

personal  injuries,  it  was  held  that,  streets  of  jwpulous  towns  or  com- 

one  thrown  from  a  car  by  a  sud-  munities,  where  numerous  people 

den  jerk,  must  produce  evidence  of  all  conditions  and  descriptions 

tending  to  show  that  such  sudden  are  aggregated,  or  likely  to  be,  it 

jerk  or  motion  was  due  to  the  neg"-  is  their  duty  to  operate  the  dan- 

ligence  of  the  defendant.     Etson  gerous  implements  used  by  them 

V,  Ft.  Wayne,  etc.,  Ry.  Co.,  (Mich,  with  the  utmost  degree  of  care, 

18%)  68  N.  W.  Rep.  298.  strictly  commensurate    with    the 

Same — Negligence. — In  Miller  v.  circumstances  by  which  they  are 

St.   Paul,    etc.,    Ry.    Co.,  (Minn,  there  surrounded,  in  order  to  avoid 

18%)  68  N.  W.  Rep.  862,  it  appeared  injury  to  others.     But,  while  it  is 

that  a  passenger  had  gotten  upon  thus  the  duty  of  such  companies 

the  first  step  of  an  electric  street  to  guard  against  injury  to  others 

car,   and,   before    she    could    g^et  with  the  utmost  caution,  care,  and 

upon  the  platform   of  the  car,  it  vigilance,,  there   is  at  the    same 

had     started     suddenly,      almost  time  a  mutual  oblig-ation  resting 

throwing  her  into  the  street,  and  upon  the  public,    and    each  and 

that  she  stepped  forward  quickly  every  one  of  them,  in  the  presence 

to  reach   a   bench,  when   the   car  of  such  dangerous  surroundings,to 

gave  a  sudden  jerk  as  if  in  slack-  exercise    such  a  degree  of  care, 

eningspeed,  and  threw  her  against  caution    and    vigilance  for  their 

the  arm  of  a  beach  and  injured  own   safety  as  is  commensurate 

her.    J/eldf  that  the  evidence  of  with    the    known    dangers  there 


ABSTRACTS  OF  RECENT  DECISIONS.  719 

present.  Florida,  etc.,   R.   Co.   v,  the  car  nearly  to  a  stop.    The  child 

Williams,  (Fla.  1896)  20  So.  Rep.  turned  away  from  the  track,  and 

558.                 ^  the  motorman  released  the  brakes 

Same — Evidence. — In  an  action  on  the  car,  which  was  on  a  down 

against  a  street  railroad  company  grade,  and  the  child  again  turned 

to  recover  damages  for  the  killing  suddenly  and  ran  before  the  car 

of  a  mule  and  injury  to  a  wagon  and  was  injured.      Held^  that  the 

by  reason  of  the  negligent  man-  question  of  the  negligence  of  the 

ner  in  which  its  train  was  run  at  motorman  was  properly  submitted 

Ihe  intersection    of    two  streets,  to  the  jury.      Woeckner   v,   Erie 

testimony  as   to    the  number  of  Electric  Motor  Co.,  (Pa.  18%),  35 

people    accustomed  to  pass  such  Atl.  Rep.  182. 

intersection  and  manner  in  which  Contributory  Negligence  a  Ques- 

they  travel  is  admissible.     High-  tion  for  the  Jury.— The  question  of 

land,   etc.,   R.   Co.     v.    Sampson,  contributory  negligence  is  for  the 

(Ala.  1896),  20  So.  Rep.  566.  jury  when  it  is  such  that  it  can 

Determination   of  Character  of  be    determined    by   the  evidence 

Road — Question  of  Fact. — In  Pres-  only.    Highland,   etc.,   R.   Co.   v, 

•cott   V,   Riverside,   etc.,    Ry.   Co.  Sampson,  (Ala.  18%),  20  So.  Rep. 

(Iowa,  18%),  68  N.  W.  Rep.  831,  it  566. 

was  held  that  in  order  for  the  su-  Street      Railways — Repaying    of 

preme  court  to  determine  whether  Streets. — Under  the  provision  in  a 

a  certain  road  was  a  railway  prop-  city  ordinance    granting  certain 

«r,  or  a  street  railway,  examina-  franchises  to    an    electric    street 

tion  of  the  evidence  as  to  the  char-  railway  company,   that   the  rail- 

■acter,    manner    of    construction,  way    company,    in     constructing 

operation,  and  use  of  the  road  was  its  tracks  along  any  paved  street 

required.  should  pave    between  the   tracks 

Negligence — Question  for  Jury,  with  the  same  material  as  that  ad- 

— One  walking  in  a  public  high-  joining  them,  and  that,  if  the  city 

way  was  injured  by  the  breaking  should  provide  for  the  paving  of 

•of  a  wire  cable  used  by  a  street  any  streets  occupied  by  such  com- 

railway  company   to  control  the  pany,  the  company  should  at  its 

movements  of  its  cars  on  a  steep  own    expense    repair    within  its 

incline.     There  was  evidence  that  track  with  the  same  material  used 

the  cable  had  been  weakened  by  by  the  city,  and  keep  it  in  good 

use  and  exposure,  that  it  had  once  repair,    the    company    is   bound, 

before  been  broken,  and  that  on  whenever  the  city  shall  lay  a  pave- 

the  morning  of  the  accident  it  had  ment,  to  lay  a  pavement  of  simi- 

t>een  hastily    repaired    and  used  lar  material  within  the  lines  of  its 

without     testing     its      strength,  rails  when    the  common  council 

Held,  that  this  evidence  was  suf-  shall  so  decide.     City  of  Lansing 

ficient  to  take  the  case  to  the  jury  z/.  Lansing,  etc.,  Ry.  Co.,  (Mich, 

on    the    question  of  negligence.  18%),  66  N.  W.  Rep.  949. 

Musser  z/.  Lancaster  City  St.  Ry.  Same — Mandamus. —  Mandamus 

Co.,  (Pa.  18%),  35  Atl.  Rep.  206.  is  the  proper  remedy  to  compel  a 

A  child  nearly  four  years  old,  street  railway  company  to  repave 

accompanied  by  her  ten-year-old  its  tracks  in  accordance  with  the 

brother,    attempted    to    cross    a  ordinance  of  a  city  council.     City 

street,  on  which   an   electric  car  of  Lansing  v,  Lansing,  etc.,  Ry. 

line  was  diagonally  in  the  direc-  Co.,  (Mich.   18%),  66   N.  W.   Rep. 

tion  in  which  a  car  was  running.  949. 

The  motorman  saw  her  when  the  Speed    of    Train — Violation     of 

•car    was  one  hundred  feet  from  City  Ordinance. — Running  a  dum- 

where  she  started  to  cross,   and  my    locomotive     backward    at    a 

turned  off  the  current  and  brought  greater  rate  of  speed  than  that 
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prescribed  by  a  city  ordinance  company  through  which  its  right 
thouffh  less  than  that  prescribed  of  way  ran,  the  court  said,  *'The 
for  such  locomotives  when  moving-  city  has  its  judgment  in  rem 
forward  is  a  violation  of  such  or-  against  land  on  which  defendant 
dinance,  whether  it  is  in  fact  safer  had,  under  the  law,  before  the 
or  not  to  run  backward  than  for-  filing  of  the  municipal  lien,  a  vis- 
ward.  Highland,  etc.,  R.  Co.  v,  ible  notorious  easement  or  right 
Sampson,  (Ala.  1896),  20  So.  Rep.  of  way  to  the  extent  of  its  road- 
566.  bed.    No    adverse    process    could 

Non-Expert     Testimony     as    to  disturb  it  in  the  en joyment  of  this 

Speed  of  Train. — Testimony  of  a  easement,  for,  as  is  held  in  Canal 

non-expert  witness  as  to  the  rate  Co.  v,  Bonham,  9  Watts  &  S.  27, 

at  which  a  train  w^as  going  is  ad-  and  the  many  cases  following   it, 

missible.    Highland,  etc.,  R.  Co.  "the     franchises    and    corporate 

V,   Sampson,   (Ala.    18%),   20  So.  rights    of    a    company,    and    the 

Rep.  566.  means  vested    in    it,    which    are 

necessary    to    the    existence  and 

maintenance    of    the    object    for 

22.  TAXATION.  which  it  was  created,  are  incapa- 
ble of  being  granted  away  and 

Coal  Yards  of  Railroad  Compa-  transferred  by  any  act  of  the  com- 
nies — Municipal  Taxation. — Under  pany  itself,  or  by  any  adverse 
a  statute  rendering  all  of  the  real  process  against  it."  The  roadbed 
property  in  a  city,  except  the  su-  running  to  the  river  through  this 
perstructure  and  water  stations,  yard,  being  necessary  to  the  ex- 
subject  to  taxation  by  ordinances  istence  of  the  road  as  a  common 
for  city  purjwses,  a  coal  yard  be-  carrier,  cannot  be  taken  from  it 
longing  to  a  railroad  company  is  by  a  proceeding  in  rem  against 
subject  to  an  assessment  by  ordi-  the  yard.  The  purchaser  takes 
nance  for  local  improvements,  subject  to  the  easement,  just  as 
City  of  Philadelphia  v,  Philadel-  the  purchaser  of  land  at  sale  un- 
phia,  etc.,  R.  Co.,  (Pa.  18%),  35  der  a  mortgage  takes  subject  to  an 
Atl.  Rep.  610.  open,  visible  easement  antedating 

Taxation  of  Railway  Property  by  the  mortgage. 
Cities. — "Where  by  a  state  statute  Steel  Rails — Canada. — Although 
it  is  provided  that  the  real  proper-  there  may  be  in  various  Canadian 
ty  of  railroad  corporations,  the  su-  Acts  and  for  other  purposes  sub- 
perstructure  of  the  road  and  water  stantial  distinctions  between  rail- 
stations  only  excepted,  shall  be  ways  or  railway  tracks  and  street 
subject  to  taxation  by  ordinances  railways  and  tramways,  yet,  for 
for  city  purposes,  such  statute  au-  the  purpose  of  separating  free  and 
thorizes  such  city  to  assess,  by  dutiable  articles,  such  distinction 
ordinance,  railroad  real  estate  for  is  not  maintained  in  Canadian 
local  improvements.  City  of  Act  SO  &  51  Vict.  c.  39,  and  its 
Philadelphia  v,  Philadelphia,  etc.  three  predecessors. 
R.  Co.,  (Pa.  18%),  35  Atl.  Rep.  610.  According  to  the  true  construc- 

Judgment  against  Railroad  Prop*  tion  of  that  Act  (see  s.  1,  item  88, 

erty. — In  City  of  Philadelphia   v,  and  s.  2,  item   173),   the  question 

Philadelphia,    etc..    R.    Co.    (Pa.  whether  imported  steel  rails  are 

18%)  35  Atl.  Rep.  610,  an  action  to  taxed  or  free  depends  solely  upon 

obtain  a  judgment  against  a  rail-  their  weight,  not  upon  the  charac- 

road  company  for  an  assessment  ter  of  the  railway  track  for  which 

for  local  improvements,  in  refer-  they  are  intended.    Toronto,  etc., 

ence  to  the  insufficiency  of    the  R.  Co.,  2  Reg.  (18%),  App.  Cas.  551. 

process  to  enforce  the  judgment  Bridge  Com  pany. — Under  its  ori- 

as  to  a  coal  yard  of  the  railway  ginal  charter  a  company  was  au- 
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thorized  to  construct  a  bridge,  through  a  culvert  of  the  defend- 
Subsequently  the  charter  of  the  ant  railway  company,  though  the 
company  was  amended  so  as  to  al-  complaint  in  effect  pleaded  that 
low  it  to  construct  and  operate  a  the  defendant's  right  of  way  was 
railroad  as  an  adjunct  subordinate  an  easement  over  a  public  high- 
to,  and  in  aid  of,  the  building  of  way,  upon  trial  the  plaintiff  ad- 
the  bridge  and  of  its  use  for  traffic  mitted  that  the  right  of  way  was 
and  passengers  by  cars,  wagons  on  land  owned  by  the  defendant 
or  on  foot.  It  was  held  that  such  in  fee,  and  undertook  without 
company  was  not  a  railroad  com-  change  or  amendment  of  the  com- 
pany, nor  was  its  property  tax-  plaint  to  establish  the  public  use 
able  otherwise  than  as  that  of  a  of  the  track  at  this  place,  as  a 
bridge  company.  Covington,  etc.,  crossing  for  a  foot  path,  and 
Bridge  Co.  v.  Sheriff  (Ky.  1896),  35  claimed  that  the  nature  of  the  use 
S.  W.  Rep.  1027.  inferentially  established  knowl- 
edge on  the  part  of  the  defendant, 
and  that  the  plaintiff  in  crossing 

99    TRPCDAfiQ  ^^^  track  upon  this  path  and  under 

C9,  incarAoo.  ^j^^^^    circumstances  was    not    a 

Injuries  to  Trespassers  on  Right  mere  trespasser,  but  did  so  under 
of  Way. — A  trespasser  on  the  right  the  acquiescence  of  and  as  a  li- 
of  way  of  a  railway  company  at  a  censee  of  the  defendant  company, 
place  where  there  is  no  highway  This  evidence  was  excluded  under 
who,  under  the  influence  of  in-  the  objection  that  it  was  imma- 
toxicating  liquor,  sits  down  upon  terial,  irrelevant,  and  incompe- 
the  end  of  a  cross- tie  in  the  track,  tent,  and  no  objection  was  made 
and  falls  asleep  and  is  struck  and  to  the  manifest  variance  between 
injured  by  a  train,  through  no  the  complaint  and  the  evidence, 
negligence  on  the  part  of  the  em-  Heldy  that  it  was  error  to  exclude 
ployees  in  charge  of  the  train,  is  such  evidence  under  such  an  ob- 
guilty  of  such  negligence  as  to  bar  jection.  Davy  v.  Southern  Pac. 
a  recovery  for  his  injuries.  Em-  R.  Co.,  (Cal.)  45  Pac.  Rep.  170. 
bry  V.  Louisville,  etc.,  R.  Co.,  (Ky.  Cutting  Timber. — Railroads  and 
18%),  36  S.  W.  Rep.  1123.  other  corporations  having  the 
Same. — One  who  was  walking  right  of  eminent  domain,  are 
upon  a  path  beside  a  railroad  track  within  the  provisions  of  a  statute 
was  struck  and  killed  by  an  en-  imposing  a  penalty  for  wrong- 
gine.  One  who  was  with  him  tes-  f ul  injury,  or  cutting  trees  on  an- 
tified  that  the  deceased  could  have  other's  land,  where  the  land  has 
seen  the  train  by  looking  back,  not  been  taken  in  condemnation 
and  the  deceased  before  his  death  proceedings.  Farrow  v,  Nashville, 
statetf  that  he  heard  the  train  com-  etc.,  R.  Co.,  (Ala.)  20  S.  Rep.  303. 
ing,  and  ran  to  get  out  of  the  way.  The  court  said  :  **  Nor  can  we  en- 
and  fell.  It  appeared  that  if  he  dorse  the  further  proposition  ad- 
had  remained  in  the  path  the  train  vanced  by  appellee  that  railway 
would  not  have  struck  him.  Heldy  corporations  and  others  having 
that  the  evidence  was  insufficient  the  right  of  eminent  domain  are 
to  justify  a  jury  in  returning  a  not  within  section  32%  of  the  Code 
verdict  for  the  plaintiff.  Mark-  in  respect  of  depredations  com- 
ham  V,  Raleigh,  etc.,  R.  Co.,  (N.  C.  mitted  upon  lands  taken  by  them 
18%),  25  S.  E.  Rep.  786.  without  condemnation  and  corn- 
Same — Variance  between  Plead-  pensation  or  purchase  for  quasi 
ing  and  Proof— Objection — Error,  public  purposes.  There  is  no  v/ar- 
— In  an  action  against  a  railway  rant  whatever  in  the  statute  for 
company  to  recover  damages  for  such  immunity.  And  these  cor- 
damages      received      by     falling  porations  have  no  more  right  than 

5  (N.  s.)  A.  &  E.  R.  Cas.— 44 
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others  of  a  purely  private  nature,  greater  danger  of  their  trespass- 

or  than  individuals,  to  enter  upon  ing  upon   such  lands,  instead  of 

the  lands  of  another.    Indeed,  as  any  consideration  tending  to  take 

if  to  emphasize  this,  and  certainly  these  corporations  out  of  the  stat- 

as  showing  the  greater  necessity  ute,  there  is  the  more  reason  for 

for  stringent  regulations  protect-  the    additional   safeguard    which 

ing  the  citizen  from  the  encroach-  this  law  affords  being  interposed 

ment  of  these  quasi  public  con-  against  them  than  against  others, 

cerns,  the  organic  law  itself    ex-  and  this  the  more  especially  since, 

pressly  provides  that  there  shall  whatever    their   necessities    with 

be  no  taking  of  property  by  them  respect  to  going  upon  and  using* 

until  compensation  therefor  shall  the  lands    of    others,    they     can 

have  been  paid.     Const,  art.  14,  §  always,  and  speedily,  be  met  and 

7.     Having  thus  no  right  to  fell  accommodated  by  a  resort  to  the 

trees  on  the  land  of  another,  and  simple  and  just  remedy  which  the 

•there  being  thus,  it  would  seem,  statute  gives  them." 
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ACT  OP  aoD. 

Baggrage,    79. 
Floods,     79. 

AXJTOMATIO  VALVE. 

See  Frightening  Horses, 
Backing  and  Pushing  Cars^   444, 

BAGGAGE. 

Act  of  God,    79. 

Limiting  carriers'  liability   for 

baggage,    66. 
Limiting  liability,    66. 
Posting  and  printing  copy    of 

regulations,    67. 
Questions  of  law  and  fact,    67 

and  69. 
Reasonable  time  for  delivery,  68. 
Frightening  horses,    289. 

BURDEN  OP  PROOP. 
Derailment  of  train,     309. 

CARRIERS  OP  GOODS. 

Restriction  in  bill  of  lading 
limiting  liability  of  carriers  of 
goods,    80. 

CARRIERS  OP  PASSENGERS 

Burden  of  proof  in   action    for 

death  by  derailment  of  train, 

309. 
Legal  tender,    308. 
Limiting  Liability. 

Mail  clerks,    406. 
Mistake   of    agent    in    sale    of 

ticket,    226. 
Postal  clerk  a  passenger,    405. 

CHILDREN. 

Children  injured  on  tracks  or 
ground  of  company,    343. 

COMPROMISE,  386. 

CONNECTING  CARRIER,    59. 
Liability  of  connecting  carrier 
upon  sale  of  through  tickets, 
229. 


CONTRIBUTORY    NEGLI- 
GENCE. 

See  Imputable  Negligence. 

Alighting  from  car  and  crossing 
street  without  looking,  506. 

Contributory  negligence  in  get- 
ting off  car,  6&. 

Crossings,  183. 

Horse  beyond  control,  482. 

Mail  clerks,  406. 

Special  trains,  470. 

Whether  pedestrian  injured  by 
a  street  car  has  used  due  care, 
a  question  for  the  jury,  458. 

COXJNTBRPEIT  MONEY,  309. 

CROSSINGS. 

See  Frightening  Horses, 
Backing  and  pushing  cars,  444. 
Contributory  negligence,  183. 
Open  gate  an  invitation  to  cross. 

666. 
Whether  failure  to  give  signals 

is  negligence  per  se,  430. 

DAMAGES. 
See  Death  by  Wrongful  Act, 
Frightening  horses,  304. 

DEATH  BY'WRONGPUL  ACT. 
See  Crossings. 

Damages—reckoning  the  expect- 
ances of  the  deceased,  6. 
Funeral  expenses,  682. 
Mortality  tables,  361. 

DRAINS. 

Liability  of  railroad  for  injury 
to  drain,  639. 

ELEVATED  RAILROADS. 
Evidence  as  to  rental  value,  644, 

EXPRESS  COMPANIES. 

Exemption  of  railroad  company 
from  liability  for  injury  to 
express  messenger,  38. 
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BVIDBNOE. 

Fires,  323. 

Frig-htening-  horses,  303. 
Mortality  tables,  361. 

PEIiLO^W  SBRVAITTS. 

Express    messeng-er  and    engi- 
neer, 39. 
Section  boss  and  employees,  530. 

FENCES. 

Cities  and  towns,  187. 
Frightening  horses,  284. 

FIRES,  323. 

FLAGMAN. 
Frightening  horses,  295. 

FLOODS.  79. 

FRIGHTENINQ  HORSES,  282. 
Absence  of  guards,  291. 
Attempt  to  cross  on  invitation 

of  flagman,  295. 
Automatic  valves,  290. 
Bridges,  289. 

Cars  on  or  near  highways,  291. 
Continuance  of  noise  after  horse 

has  taken  fright,  286. 

Contributory    Negligence,    295- 
298. 

Attempt  to  escape  from  dan- 
ger, 299. 

Consent    of   defendant's   ser- 
vant, 299. 

Examples,  301. 

Hand  car,  299. 

Horse  left  unhitched,  300. 

Infant,  299. 

Stop,  look,  and  listen,  299. 

Team  easily  frightened,  300. 

Vicious  horse,  300. 
Damages,  304. 
Derrick,  295. 
Duty  to  erect  fences  or  barriers 

to  screen  the  highway,  284. 
Duty  to  give    warning    of  ap- 
proach, 287. 
Duty   to    give    warning    where 

person  whose  horse  was  fright- 
ened,   had    no     intention    to 

cross,  288. 
Escape  of  steam,  284,  289. 
Escape  of  steam — car  standing 

on  track,  297. 
Escape  of  steam  where  highway 

is  obstructed,  293. 


FRIGHTENING  HORSES- 
Continued. 
Evidence,  303. 
Flagman,  295. 
Handcar  obstructing  highway, 

Horses  frightened  after  cross- 
ing tracks,  283. 

Intervening  agency,  298. 

Judicial  notice,  303. 

Liability  in  general,  283. 

Malicious  acts  of  railroad's  ser- 
vants, 291. 

Noises,  285. 

Noises    contrary  to  ordinance, 

287. 

Obstruction  of  highways,  291. 
Pleading,  303. 
Proximate  cause,  296. 
Questions  of  law  and  fact,  302. 
Ringing     bell     and     sounding 

whistle,  285. 
Signals,  285-287. 
Speed  of  train,  287. 
Statute     authorizing    recovery 

for  animals    run    over    by  a 

train,  284. 
Stop,  look,  and  listen,  299. 
Vicious  horses,  300. 
Warning  at  bridge,  289. 
Warning  at  crossings,  288. 

FUNERAL  EXPENSES,  682. 
GATES. 

Open  gate  an  invitation  to 
cross,  666. 

HIGHWAYa 

Duty  of  railway  companies  at 
to  maintenance  of  wa3's  lead- 
ing to  its  stations  and  yards, 
418. 

HORSES. 
See  Frightening  Horses. 

IMPUTABLE    NEGLIGBNOB, 
682. 

JURISDICTION. 

As  dependent  upon  county  lines, 
633. 

LEGAL  TENDER,  308. 

LIFE  TABLES. 
See  Mortality  Tables, 
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MAIL  OLBBK. 

A  passeng'er,  405. 
Contributory  negligence,  406. 

MASTER  AND  SERVANT. 

Liability  of  railroad  for  mali- 
cious act  of  servant — Fright- 
ening horses,  291. 

Notice  of  defects,  542. 

MONEY. 

Counterfeit  money,  309. 

MORTALITY  TABLES,  361. 

MUNICIPAL  CORPORA- 
TIONS. 
Stock  killed  in  cities  or  villages, 
186. 

NAVIGABLE  ^WATERS,  647. 

NEGLIGENCE. 

See  Fires, 

Frightening  Horses. 

Imputable  Negligence, 

Limitation  of  Liability. 
See  Baggage, 

Exemption  of  railroad  company 
from  liability  for  injury  to  ex- 
press messenger,  38. 

Limiting  liability  for  negli- 
gence, 257. 

Person  struck  by  a  body  thrown 
by  an  engine  from  the  track 
of  a  railroad  company,  678. 

Presumption  of  negligence, 
arising  from  the  mere  proof 
of  injury  to  stock,  326. 

Questions  of  law  and  fact,  399. 

Whether  failure  to  give  signals 
is  negligence  per  se,  430. 

NOISES. 
See  Frightening  Horses, 

OBSTRUCTION. 

See  Frightening  Horses, 

Obstructions  near  track,  547  and 
548. 

ORDINANCE. 

Signals  contrary  to  ordinance — 
frightening  horses,  287. 

Speed  of  Trains,  287. 

Killing  stock  in  cities  or  vil- 
lages, 188. 


PLEADING. 
Frightening  horses,  303. 

POSTAL  CLERKS. 

A  passenger,  405. 
Contributory  negligence,  406. 

PROXIMATE  CAUSE,  7,349. 

Frightening  horses,  2%. 

Person  struck  by  a  body  thrown 
by  an  engine  from  the  track 
of  a  railroad  company,  678. 

QUESTIONS   OP   LAW  AND 
PACT. 

Baggage,  67,  69. 
Frightening  horses,  302. 
Negligence,  399. 

REASONABLE  TIME. 
Delivery  of  baggage,  68. 

RECEIVERS. 
Liability  of  company  for  torts 
and  contracts  where  road  is  in 
the  hands  of  receivers,  155. 
Whether  statutes  applicable  to 
railroads  apply  also  to  receiv- 
ers of  railroads,  218. 

RELEASE,  386. 

SECTION  BOSS. 
See  Fellow  Servants, 

SIGNALS. 
See  Frightening  Horses, 

SPECIAL  TRAINS,  470. 

SPEED  OF  TRAINa 
Killing  of  stock  in  cities  and 
villages,  188. 

STATIONS. 

Duty  of  railway  companies  as 
to  maintenance  of  ways  lead- 
ing to  its  stations  and  yards. 
418. 

Stoppage  at  stations,  309. 

STOCK. 

Failure  to  give  signals,  188. 

Presumption  of  negligence  aris- 
ing from  mere  proof  of  injury 
to  stock,  326. 

Speed  of  trains  in  cities  or  vil- 
lages, 188. 
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BTOOKr— Continued. 

Stock  killed  in  cities  or  villages, 
186. 

Whether  statute  authorizing  re- 
covery for  animals  run  over 
by  train  applies  to  frightening 
horses,  284. 

Whether  statutes  applicable  to 
railroads  apply  also  to  re- 
ceivers of  railroads,  219. 

STOP,  LOOK,  AND  LISTEN. 
Frightening  horses,  299. 

STREETS. 

Duty  of  railway  companies  as 
to  maintenance  of  roads 
leading  to  its  stations  and 
yards,  418. 

Grant  of  exclusive  privilege,  26. 

Paving  streets,  663. 

STREET  RAIL^WAY. 

Alighting  from  car  and  cross- 
ing street  without  looking, 
506. 

Grant  of  exclusive  privilege,  26. 

Iregal  tender,  308. 


STREET  HAILVirA'Y—ConiiH'd. 

Paving  streets,  663. 

Whether  pedestrian  injured  by 
street  car  has  used  due  care — a 
question  for  the  jury,  458. 

TIOEIETS  AND  FARES. 

Agent's  mistake  in  refusing  to 
sell  a  ticket,  223. 

Assent  of  passenger  to  limita- 
tion of  liability  for  baggage, 
66,67. 

Drovers'  passes,  262. 

Liability  of  connecting  carrier 
upon  sale  of  through  ticket, 
229. 

Limiting  liability  for  negli- 
gence, 257. 

Nontransferable  ticket,  692, 

TRESPASSER,  483. 

YARDa 

Duty  of  railway  companies  as 
to  maintenance  of  ways  lead- 
ing to  its  stations  and  yards, 
418. 
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ABUTTERS. 
See  ordinary  Railroads  in  Streets, 
i^treet  Railroads, 
Elevated  Railroads, 

ACT  OF  aOD. 

Baggage,  79. 

Lriabilty  of  carrier  for  previous 
neglig-ence. 

Wald  V,  Pittsburg,  C.  C.  & 
St.  Lr.  R.  Co.,  111.,  70. 

Floods,  79. 

Wald  V,  Pittsburg,  C.  C.  &  St. 
Lr.  R.  Co.,  111.,  70. 

AGENCY. 

See  Connecting  Carriers, 
Ratification. 
Somerville  v,  Wabash  R.  Co., 

Mich.,  693. 
Tickets  and  Fares, 
Ticket  Agent  in  Union  Depot. 
Turner  v.  Great  Northern  R. 
Co.,  Wash.,  238. 

ASSAX7LT. 
See  Carriers  of  Passengers. 

AUTOMATIC  VALVE. 
See  Frightening  Horses, 

BACKING  AND  PUSHING 
CABS.  444. 

BAGGAGE. 

Act  of  God.    Wald  v,  Pittsburg, 
Ac,  R.  Co.,  111.,  70,  79. 
Liability  of  carrier  for  pre- 
vious negligence. 
Wald  V,  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.,  111.,  70. 
A  provision   limiting  responsi- 
bility for  baggage  is  ineffect- 
ual in  the  absence  of  evidence 
that  plaintiff's  attention  was 
specially  called  to  it. 
Wiegand  et  al,   v.  Central  R. 
Co.,  of  New  Jersey,  Pa.,  61. 


BA.OOA.QfSi— Continued, 

Limiting  carriers*  liability  for 
baggage,  66. 

New  Jersey  statute  limiting  lia- 
bility of  common  carriers  was 
not  intended  to  relieve  ware- 
house keepers. 

Wiegand  et  at.  v.  Central  R. 
Co.,  of  New  Jersey,  Pa.,  61. 

Posting  and  printing  copy  of 
regulations,  67. 

Questions  of  law  and  fact,  67,  69. 

Reasonable  time  for  delivery,  68. 

Unreasonable  delay  in  calling 
for  baggage. 

Wiegand^/  al,   v.  Central  R. 
Co.,  of  New  Jersey,  Pa.,  61. 

BILL  OF  LADING. 

Construction  of. 
Gulf,    etc.,  R.  Co.   V,    Jones, 
Ind.,  693. 
Restriction    in    bill    of    lading 
limiting  liability. 
Chicago  &  N.  W.  Ry.  Co.  v. 
Simon,  111.,  80. 

BLIND. 

Care    to   be    exercised    by    the 
blind. 
Florida  v,  Williams,  (Fla.)  696. 

BRAKEMAN. 
See  Contributory  Negligence. 

BRIDGES. 

Frightening  horses,  289. 
Obstruction  of  navigable  stream. 
Hedges  et  al,  v.  West  Shore  R. 
Co.,  N.  Y.,  647. 

BURDEN  OP  PROOF. 

Connecting  carriers,   injury  to 

goods. 

Gulf,  etc.  V,  Jones,   (Ind.)  695. 
Contributory  negligence. 

Lee   V,  International,  etc.,  R. 
Co.,  Tex.,  376. 
Derailment  of  train,  309. 
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BURDEN  OP  VB.OOF-'Contin'd. 

Statutory  rule  as  a  presumption 
of  negligence  does  not  apply 
in  action  against  receiver. 
Robinson    v,    Huidek^per,    et 
aL,  Ga.,  216. 

OAR  INSPECTOR. 
See  Fellow  Servants. 

CARRIERS  OF  GOODS. 
See  Connecting  Carriers. 

Express  Companies. 

Duty  of    consignee  to    receive 
freight  which  has  been  slight- 
ly damaged  in  transportation. 
Corso  et  al.  v.  New  Orleans  & 
N.  E.  R.  Co.  et  al.,  I^a.,  43. 

Lriability  of  railroad  company 
for  delay  in  shipment  of 
goods. 

Bradley  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  Wis.,  40. 

Lriability  of  railroad  company 
which  furnishes  a  defective 
car. 

Savannah,     etc.,     R.    Co.    v. 
Booth,  Ga.,  612. 

Notice  of  character  of  goods 
shipped  where  there  is  delay 
in  shipment  by  a  railroad 
company. 

Bradley  v.  Chicago  M.  &  St. 
P.  Ry.  Co.,  Wis.,  40. 

Notice  that  delay  in  shipment 
will  give  rise  to  special  dam- 
ages. 

Bradley  v.  Chicago.  M.  &  St. 
P.  Ry.  Co.,  Wis.,  40. 

Restriction  in  bill  of  lading 
limiting  liability  of  carriers  of 
goods,  80. 

Restriction  in  bill  of  lading 
limiting  liability  of  common 
carrier  for  goods  to  be  for- 
warded beyond  its  lines. 
Chicago  &  N.  W.  Ry.  Co.  v, 
Simon,  111.,  80. 

CARRIERS  OF  PASSENGERS. 

See  Baggage. 
Connecting  Carriers. 
Contributory  Negligence. 
Damages. 
Evidence. 
Exemplary  Damages. 


CARRIERS  OF  PASSENGERS 
— Continued. 

Street  Railways. 

Tickets  and  Fares. 

Admissibilitv  of  evidence  as  to 
train  being  behind  time  where 
plaintiff  contended  that  he 
had  not  time  to  alight. 
Killian  v.  Georgia  R.  Co.,  Ga., 
695. 

Assault. 
Georgia  R.,  etc.,  Co.  v.  Rich- 
mond, Ga.,  694. 
Georgia,  etc.,  Co.,  v.  Ampey, 

Ga.,  707. 
Higgins  V.  Southern  R.  Co., 
694. 

Burden  of  proof  in  action  for 
death  by  derailment  of  train, 
309. 

Deceased  sitting  on  brakewheel. 
Wilson    V.    Pennsvlvania    R. 
Co.  et  at..  Pa.,  491. 

Plaintiff  was  delayed  upon 
defendant's  railroad  by  a  flood 
and  highwater,  upon  advice 
of  defendant's  agent  he  sought 
transportation  over  a  second 
road,  where  he  was  again  de- 
layed. It  was  held  tli^t  defen- 
dant was  liable  for  the  ex- 
pense incurred  by  plaintiff, 
including  that  incident  to  the 
unavoidable  delay  on  the  line 
of  the  second  carrier. 
Turner  v.  Great  Northern  R. 
Co.,  Wash.,  238. 

Derailment  of  train  caused  by 
obstructions  placed  on  track. 
Davis  z/.  Chicago,  etc., Ry.  Co., 
Wis.,  710. 

Expulsion    of   trespasser    with 
unnecessary  violence. 
Higgins   V.  Southern  R.  Co., 
Ga.,  694. 

Failure  of  conductor  to  assign 
passengers  to  separate 
coaches. 

lyouisville,  etc.,  R.  Co.  v.  Com- 
monwealth, Ky.,  644. 

Forcible  ejection  from  train 
where  agent  has  made  a  mis- 
take in  ticket  sold  to  passen- 
ger. 

Ivouisville    &    N.    R.    Co.  v. 
Gaines,  Ky.,  226. 
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CARRIERS  OF  PASSENQERS 
— Continued. 

Atlanta  Consol.   St.  R.  Co.  v, 
Keeny,  Ga.,  305,  308. 
I/iability  of  railroad  for  act  of 
conductor  in    expelling    pas- 
senger, 

Higgins  V.  Southern  Ry.  Co., 
Ga.,  694. 
Lriability  of  sleeping  car   com- 
pany where  passenger  is  mur- 
dered. 

Conneirs  Ez*rs  v,  Chesapeake 
&  O.  R.  Co.,  Va.,  333. 
Limiting  Liabilities. 
See  Tickets  and  Fares, 
Mail  clerks,  406. 
Mistake  of  ticket  agent. 
Courts  V,   L/Ouisville  &  N.  R. 

Co.,  Ky.,  223,  and 
Louisville    Sl    N.    R.    Co.  v, 
Gaines,  Ky.,  226. 
Negligence  in  leaving  a  switch 
open. 
Xyouisville,    etc.,    R.    Co.     v, 
Kingman,  Ky.,  401. 
Passenger  in  baggage  car. 
Gardner  v.  Way  cross,  etc.,  R. 
Co.,  Ga.,  694. 
Passenger  injured  by  train  sud- 
denly starting    after    it    has 
stopped  at  station  while  she 
is  on  the  platform. 
Carroll    v,    Burleigh,   Wash., 
628. 
Passenger  riding  in  freight  car. 
Schilling    v,    Winona.,     etc., 
R.,  Co.,  Minn.,  694. 
Postal  clerk  a  passenger. 
Louisville,    etc.,     R.    Co.    v, 
Kingman,  Ky.,  401,  405. 
Question  of  fact  whether  pas- 
senger had  time  to  alight. 
Killian  v,  Georgia  R.  Co.,  Ga., 

694. 
See  Stations, 

CHILDREN. 

Care  to  be  exercised  by  a  rail- 
road company  where  children 
have  license  in  the  yard. 
Savannah,  etc.,  R.  Co.  v.  Wal- 
ler, Ga.,  620. 

Children    injured  on  tracks  or 
ground  of  company,  343. 

Injuries  to  children  in  yard. 


OBIUDREN— Continued. 

Savannah,  etc.,  R.  Co.  v.  Wal- 
ler, Ga.,  620. 
Injury  to  children  on  danger- 
ous premises. 

Missouri  K.  &  T.  R.  Co.  v.  Ed- 
wards, Tex.,  343. 
Liability    of    railroad  where  a 
child  suddenly  goes  under  car 
for  a  ball. 

Savannah,  etc.,  R.  Co.  r.  Wal- 
ler, Ga.,  620. 
Negligence  a  question  for  jury. 
Reilly    v,  Philadelphia    Trac- 
tion Co.,  Pa.,  399. 
Suit  by  administrator  of  minor 
— negligence  of  father. 
Consolidated  Traction   Co.  v. 
Hone,  N.  J.,  679. 
Train    running    backwards 
through  yard  at  a  time  of  day 
when  children  had  permission 
to  enter  the  yard. 
Savannah,  etc.,  R.  Co.  v.  Wal- 
ler, Ga.,  620. 

COLORED  PERSONS. 

Failure  of  conductor  to  assign 
passengers  separate  coaches. 
Louisville,  etc.,  R.  Co.  v.  Com- 
monwealth, Ky.,  644. 

COMMERCE. 
See  Interstate  Commerce. 

COMPETITION. 
See  Statutes. 

COMPROMISE.    386. 

Tender  of    rescission  of    com- 
promise. 

Western,  etc.,  R.  Co.  v.  Burke, 
Ga.,  386. 

CONDUCTOR. 

See  Fellow  Servants. 

CONFLICT  OF  LA^WS. 

Enforcement  of  another  state 
of  constitutional  provision 
that  knowledge  of  defective 
machinery  shall  not  prevent 
recovery  by  employees. 
Illinois,  etc.,  R.  Co.  v.  Ihlen- 
berg,  C.  C.  A.,  573. 


730 


GENERAL  INDEX. 


OONNBOTINQ  OARRIEBa  59.      OONTINUANOB. 


Burden  of  proof  where  gfoods  are 
injured. 

Gulf,    etc.,  R.   Co.  V,  Jones, 
(Ind.)  695. 
Initial  carrier  as  ag-ent  of  con- 
necting" carrier  in  the  sale  of 
coupons. 

Chicago  &  A.  R.  Co.  v,  Mul- 
ford,  111.,  229. 
Liability  for  defective  cars. 
Shea    V.   Chicag'o,  etc.,  R.  Co. 
Minn.,  695. 
Liability  of  connecting  carriers 
for  damage  arising  from  de- 
fective car, 

Corso  et  aL  v.  New  Orleans  & 
N.  E.  R.  Co.  et  aL  La.,  43. 
Liability  of  connecting  carrier 
upon  sale  of  through  ticket. 
229. 
Party  defendant  where  a  rail- 
road company  is  being  sued  by 
the  interstate  commerce  com- 
mission for  carrying  freights 
at  an  unlawful  rate. 
Texas  Pac.  Ry.   Co.  v.  Inter- 
state   Commerce     Commis- 
sion, U.  S.,  86. 
Presumption  as  to  negligence. 
Farmington  Mercantile  Co.  v, 
Chicago,    B.    &    Q.  R.  Co., 
Mass.,  59. 
The  statement  of  an  agent  of 
the  defendant  to  the  plaintiffs, 
that  the  defendant  would  give 
rates  so  low  to  the  plaintiffs 
in    selling  the    tickets,   that 
they  could    make  a  through 
rate  between    two  points  at 
less  than  the    regular    rate, 
was  merely  offered  as  an  in- 
ducement to  the  plaintiffs  to 
buy  the  tickets,  and  had    no 
tendency  to  alter  the  contract 
implied  by  law. 
Chicago    &  A.   R.  Co.  v,  Mul- 
ioTdetal.,  111.,  229. 
Whether  through  tickets  consti- 
tute a  partnership. 
Chicago  &  A.  R.  Co.  v,  Mul- 
ford  etaL,  111.,  229. 

OONSTRUOTION. 
See  Tickets  and  Fares. 


Stipulations. 
Southern  Kansas  Ry.  Co. 
Pavey,  Kan.,  590. 


V. 


OONTRAOTS. 

See  Negligence, 

Power  of  railroads  to  contract 

with  each  other. 

St.   Joseph,  etc.,  R.  Co.  v,  St. 

Louis,  etc.,  R.  Co.,  Mo.,  6%. 

Operating  contracts. 

St.   Joseph,  etc.,  R.  Co.  v,  St. 

Louis,  etc.,  R.  Co.,  Mo.,  6%. 

CONTRIBUTORY      NBGLI- 
QENOE. 

See  Imputable  Negligence; 

Crossings  ;  {Contributory  Negli- 
gence.) 

Stock. 

Street  Railways. 

Accident  at  street  car  crossing. 
Smith  V.  City  &  Suburban  Ry. 
Co.,  Ore,,  163. 

Alighting  from  car  and  crossing 
street  without  looking.  506. 

Blind  persons. 

Florida  v.  Williams,  Fla.,  696. 

Boarding  moving  car. 

Finkeldey  v.   Omnibus  Cable 
Co.,  Cal.,  293. 

Brakeman    injured     while    be- 
tween cars  by  other  cars  bear- 
ing down  upon  him. 
Tibbs.   V.  Alabama,    etc ,  R. 
Co.,  Ala.,  458. 

Burden  of  proof. 
Lee  V.  International,  etc.,   R. 
Co.,  Tex.,  376. 

Deceased    getting    upon    track 
when  he  must  have  seen  ap- 
proach of  train. 
McManamee  v.  Missouri  Pac. 
Ry.  Co.,  Mo.,  474. 

Deceased  killed  by  a  locomotive 
running  backward  through  a 
street. 

Brunswick  &  W.  R.  Co.  v.  Gib- 
son, Ga.,  441. 

Deceased  killed  while  trying  to 
save  his  horse. 

McManamee  v.  Mo.,  etc.,  R. 
Co.,  Mo.,  474. 

Deceased  sitting  on  brake 
wheel. 
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OONTRIBXTTORY     N  B  Q  L I  - 
QBNOB—  Continued. 

Wilson    V.    Pennsylvania    R. 
Co.,  et  aLf  Pa.,  491. 
Drunkenness. 
Mo.,  etc.,  R.  Co.  V.  McGlamory, 
Tex.,  6%. 
Employee  injured  by  telegraph 
pole  near  track. 
Whipple  V.  New  York,  etc.,  R. 

Co.,  R.  I.,  517,  and 
Crandall  v.  New  York,  etc.,  R. 
Co.,  R.  I.,  543. 
Fireman  going-  under  eng-ine 
without  notifying  engineer 
contrary  to  established  cus- 
tom, is  proximate  cause  of  his 
injuries. 

Crane  v,  Chicago,  etc.,  Ry.  Co., 
Wis.,  706. 
Habitual  disregard  of  rules  of 
railroad  company. 
Alabama  v.  Roach,  Ala.,  706. 
Horse  beyond  control,  482. 
In  getting  off  car,  629. 
Injury  to  employee. 
Wright  V,   Southern  Pac.  Co., 
Utah,  559. 
Leaning  out  of  street  car. 
Cumtnings  v.  Worcester,  etc., 
R.  Co.,  Mass.,  389. 
Lriability  of  railroad  company 
which  fails  to  give  statutory 
signals. 

Strother    v.    South   Carolina, 
etc.,  R.  Co.,  S.  Car.,  431. 
Mail  Clerks,  406. 
Master  and  servant. 
Chicago,  etc.,   R.  Co.  v,   Mc- 
Carty,  Neb.,  507. 
Master  giving  a  servant  a  com- 
mand requiring  the  doing  of 
an  act  not  within  the  servant's 
duty. 

Chicago,  etc.,  R.  Co.    v,   Mc- 
Carty,  Neb.,  507. 
Obstruction  of  track  by  carriage. 
Camden,  etc.,  R.  Co.,  v,  Pres- 
ton, N.  J.,  616. 
Orders  of  master. 
Chicago,  etc.,  R.   Co.    v.  Mc- 
Carty,  Neb.,  507. 
Passenger  injured  by  train  sud- 
denly starting    after    it    has 
stopped  at  station  while  she  is 
on  the  platform. 


CONTRIBUTORY     N  B  G  L I  - 
GBNOB— Continued. 

Carroll    v.   Burleigh,    Wash., 
628. 
Plaintiff  struck  by  one  car  while 
trying  to  avoid  another. 
Graff  V.  Detroit  Citizens'  St. 
Ry.  Co.,  Mich.,  447. 
Pleading. 
Alabama,  etc.,  R.  Co.  v.  Roach, 
Ala.,  705. 
Presumption. 
Evansville  Street  Railroad  Co. 
V.  Gentry,  Ind.,  500. 
Presumption    where     deceased 
stepped  from  one  street  car  in 
ample  time   to  have    crossed 
parallel    track    and    to    have 
avoided  another  car  coming  in 
opposite  direction. 
Evansville   Street    R.   Co.    v. 
Gentry,  Ind.  500. 
Question  for  jury,  where  acci- 
dent occurs  at  crossing. 
Strother   v.    South    Carolina, 
etc.,  R.  Co.,  S.  Car.,  430. 
Question  of  law  and  fact. 

Consolidated  Traction   Co.  v. 

Isley,  N.  J.,  457. 

Gobleigh  v.  Grand  Trunk  R. 

Co.,  Vt.,  445. 
Wright  V.  Southern  Pac.  Co., 
Utah,  560. 
Riding  upon  steps  of  car. 
Cleveland,    etc.,    R.    Co.     v. 
Moneyhun,  Ind.,  682. 
Snow  storm— Crossing. 
Gobleigh  v.  Grand  Trunk  R. 
Co.,  Vt.,  445. 
Special  trains,  470. 
Vincent  v.  Morgan's  L,.  &  T. 
R.    &    Steamship  Co.,   La. 
Ann.,  46S. 
Station  agent  killed  by  freight 
cars  left   un braked    and    un- 
chocked,  set  in  motion  by  sud- 
den storm. 

Brunswick  v.  Smith,  Ga.,  695. 
Stop,  look,  and  listen. 
Vincent  v.  Morgan's  L.  &  T. 
R.    &    Steamship  Co.,    La. 
Ann.,  463. 
Suit    by    administrator — negli- 
gence of  father. 
Consolidated  Traction   Co.  v. 
Hone,  N.  J.,  679. 
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CONTRIBUTORY      NBOLI- 
OtBNOB— Continued, 

The  fact  that  a  person  accus- 
tomed to  pass  throug-h  defend- 
ant's yard,  and  who  was  fa- 
miliar with  its  switches,  etc., 
caug^ht  his  foot  in  an  unblock- 
ed frog  on  a  dark  nig-ht,  was 
held  not  to  warrant  the  hold- 
infr  as  a  matter  of  law  that  he 
was  neg-lig-ent.  Lee  v.  Inter- 
national, etc.,  R.  Co.,  Tex., 
376. 

Trespasser  on  track. 
Texas  &  R.  Ry .  Co.  v,  Breadow, 
etaL,  Tex.,  483. 

Violation  of  rules  by  employee. 
Alabama,     etc.,     R.     Co.     v, 
Ritchie,  Ala.,  554. 

Whether  pedestrian  injured  by 
a  street  car  has  used  due  care, 
a  question  for  the  jury,  458. 

OOUNTERPBIT  MONEY,  309. 

COUPLING  CARS. 

Assumption  of  risk  from  defect- 
ive coupling-. 

Norfolk,  etc.,  R.  Co.    v.  Am, 
pey,  Va.,  707. 
Contributory  negligence. 
Nihill  V,  New  York,  etc.,  R  Co. 
Mass.,  462. 
Injury  owing  to  the  dimness  of 
light   where   employee's   lan- 
tern was  filled  with   inferior 
oil. 

Huffman  v,  Michigan  Cent.  R. 
Co.  Mich.,  542. 

CREDITORS. 
See  /Receivers. 

CROSSINGS. 

See  Frightening  Horses, 
Backing  and  pushing  cars,  444. 

Contributory  Negligence,  183. 

Groesbeck  v,  Chicago,  M.  & 

St.  P.  Ry.  Co.,  Wis.,  177. 
Harper    v,    Barnard,    Iowa, 

697. 
Vincent   v,  Morgan,  etc.,  R. 

Co.,  La.  Ann.,  463. 
Where   accident    occurred    at 
street  car  crossing. 
Smith  V,  City  and  Suburban 

Ry.  Co.,  Ore.,  163. 


CROSSINGS— Cb»//fff^^(/. 

Defective    gate    as     proximate 

cause  of  injury. 

Baltimore  Sl  O.  R.  Co.  v.  An- 
derson, C.  C.  A. ,6th  Cir.,  667. 
Diagram  of  crossing  in  evidence. 

Western  &  A.   R.  Co.  v,  Staf- 
ford, Ga.,  172. 
Failure  to  give  signals  as  proxi- 
mate cause. 

St  rot  her    v.    South  Carolina, 
etc.,  R.  Co.,  S.  Car.,  430. 
Guest    not    liable    for    driver's 

negligence. 

Pyle  V,  Clark.  ^/ a/.,  Utah,  156. 
Killing  of  stock. 

Alabama  Midland  Ry.  Co.   v, 
Gassett,  Ga.,  607. 
Liability  of  railroad    company 

which    fails  to  give  statuto- 
ry   signals    though    deceased 

was  negligent. 

Strother    v.    South  Carolina, 
etc.,  R.  Co.,  S.  Car.,  431. 

McManamee  v,  Missouri,  etc., 
R.  Co.,  Mo.,  474. 
Look  and  listen. 

Pyle  V,  Clark,  ^/ a/.,  Utah,  156. 
Negligence. 

Pyle  V,  Clark,  etaL,  Utah,  156. 
Negligence  a  question  for  jury, 

Philpott  V,  Penn.  R.  Co.,  Pa., 
471. 
Negligence  at  crossings. 

McElroy  v,  Georgia,  Ga.,  697. 
Open   safety  gates    an    invita- 
tion to  cross. 

Roberts  v,  Delaware  &  H.  Ca- 
nal Co.,  Pa.,  664,  666. 
Presumption  as  to  person  hav- 
ing seen  approaching  train. 

Wood  V,  Penn.  R.  Co.,  Pa.,  672. 
Road  not  public — Application  of 

Georgia  Code  with  regard  to 

crossings. 

Comer  v,  Shaw,  Ga.,  697. 
Signals. 

Harper  v,  Barnard,  Iowa,  697. 
Signals  required  by  statute. 

McManamee  v.  Missouri,  -etc., 
R.  Co.,  Mo.,  474. 

Strother   v.  South  Carolina  R, 
Co.,  S.  Car.,  431. 

Harper  z/.  Barnard,  Iowa,  696-7. 

Missouri  Pac.  R.  Co.  v,  Greist, 
Neb.,  421. 
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OROSSINQS—  Continued, 

Snow  Storm. 
Gobleigh  v.  Grand  Trunk  R. 
Co.,  Vt.,  445. 

Under  statutory  provisions  that 
on  approaching-  every  cross- 
ing having  a  dang-er  signal, 
the  whistle  or  bell  shall  be 
sounded,  the  burden  of  proof 
is  upon  the  plaintiff  to  show 
that  the  danger  signal  had 
been  posted. 

Alabama  Great  Southern  R. 
Co.,  V,  McDonough,  Tenn., 
169. 

Gates  —  Unreasonable  Ordi- 
nance.— State  V,  Committee, 
N.  J.,  697. 

Whether  failure  to  give  signals 
is  negligence  per  se^  430. 

DAMAGES. 

See  Death  by  Wrongful  Act, 
Exemplary  Damages, 
Stock, 

Anticipation  of  future  pay- 
ments. 

Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
Ascertainment  of  damages  for 
death. 

Jackson  v.  Consolidated  Trac- 
tion Co.,  N.  J.,  697. 
Computation  of  earnings. 
Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
Considering     prospect   of     in- 
creased earnings  and  diminu- 
tion of  capacity  to  earn. 
Atlanta  Consolidated  St.   Ry. 
Co.  V,  Owings,  Ga.,  2. 
Death. 
Strother    v.    South   Carolina, 
R.  Co.,  S.  Car.,  430. 
Expenses. 

Groodhart  v,  Pennsylvania  R. 
Co.,  Penn.,  364. 
Expectances  of  the  deceased,  6. 
Expert  testimony  as  to  earning 
power. 

Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
Frightening  horses,  304. 
Funeral  expenses,  6S2. 
Consolidated  Traction  Co.  v. 
Hone,  N.  J.,  679. 


DAMAGES—  Con  tinued. 

Instruction  of  total  disability 
where  plaintiff  still  earns 
salary  as  postmaster,  is  error. 
Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
Iross  of  service  of  married 
woman. 

Southern  Kan.  Ry.  Co.  v,  Pa- 
vey,  Kan.,  591. 
Measure  of   damages — Instruc- 
tions of  court  as  to  injury  to 
feelings,  etc. 

Georgia  R,  &  B.  Co.  v,  Keat- 
ing, Ga.,  331. 
Mortality  tables,  361. 
Macon,  etc.,  R.  Co.  v,  Moore  et 
at,,  Ga.,355. 
Nursing  and  attendance. 
Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
Obstruction  of  a  drain  by  a  rail- 
road. 

St.   Ix>uis.  etc.,  Co.,  z/.  Ander- 
son, Ark.,  637. 
Ordinary  Railroads  in  Streets. 
See    Ordinary    Railroads    in 
Streets, 
Pain  not  an  independent  item  of 
damages. 

Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
Passenger  recovering  for  worry 
incident  to  delay. 
Turner  v.  Great  Northern  R. 
Co.,  Wash.,  238. 
Refusal  to  permit  testimony  to 
be  given  by  tenant  of  a  re- 
duction of  rent  due    to    the 
building  of  the  railroad. 
Birch   V,   Lake  Roland,    etc., 
Co.,  Md.,  640. 
Second  marriage  of  widow. 
Philpott  V.  Penn.  R.  Co.,  Pa., 
471. 
Unnecessarily  harsh  and  annoy- 
ing  conduct    of    defendant's 
physician. 

Goodhart   v,  Pennsylvania  R. 
Co.,  Pa.,  364. 

DEATH  BY  'WHONGPUL  ACT 

See  Contributory  Negligence, 
Crossings  ;  Damages, 
Electric  Railroads, 
Deceased  killed  by  a  locomotive 
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DEATH  BY  WRONGFUL  ACT 

— Continued, 

running-    backward    through 

street  without  a  lookout. 

Brunswick,  etc.,  R.  Co.  v,  Gib- 
son, Ga.,  441. 
Liability  of   railroad  company 

for  personal  injury   where  it 

furnishes  a  defective  car  for 

freight. 

Savannah,    etc.,     R.    Co.    v* 
Booth,  Ga.,  612. 
Mortality  tables. 

Macon,  etc.,  R.  Co.  v,  Moore  et 
al.f  Ga.,  355,  361. 
Suit  by  administrator  of  minor 

— neg-ligence  of  father. 

Consolidated  Traction  Co.   v. 
Hone,  N.  J.,  679. 

DELAY    IN    SHIPMENT     OF 
GOODS. 

See  Carriers  of  Goods, 

DELIVERY. 
See  Baggage, 

DRAINS. 

Liability  of  railroad  for  injury 

to  drain,  639. 
Obstruction     of     drain     by    a 

railroad. 

St.  Louis,  etc.,  R.  Co.  v,  An- 
derson, Ark.,  637. 

DRUNKENNESS. 

Contributory  negligence. 
Mo.,  etc.,   R.   Co.    V,   McGla- 
mory,  Tex.,  696. 

ELEOTRIO  RAILROADS. 

Care  required  of  a  company  in 
the  construction  and  operation 
of  appliances  for  the  use  of 
electricity. 

McAdam     v.    Central  Ry.   & 
Electric  Co.,  Conn.,  7. 

Death     caused     by    contact    of 
company's  wire  with  the  wire 
of  another  corporation. 
Atlanta  Consolidated  St.  Ry. 
Co.  V.  Owings,  Ga.,  1. 

Duty  of  electric  car  to  give  sig- 
nals of  approach. 
Consolidated   Traction  Co.  v, 
Chenowith,  N.  J.,  599. 


ELEOTRIO   RAHiROADS— 
Continued, 

Instructions. 
Atlanta  Consolidated  St.  Ry. 
Co.  V.  Owings,  Ga.,  1. 

Liability  of  company  where  an 
employee  is  injured  by  grasp- 
ing a  span  wire  which  passed 
over  the  trolley  wire,  and  not 
having  been  insulated  shocked 
the  employee. 

McAdam  '  v.    Central   Ry.  & 
Electric  Co.,  Conn.,  7. 

Obstructing  track  of  street  rail- 
road by  carriage. 
Camden,  etc.,  R.   Co.  v,  Pres- 
ton, N.  J.,  616. 

Where  a  person  is  burnt  upon  a 
pole  by  an  electric  current  and 
falls  to  the  g-round,  his  death 
may  be  asserted  to  occur  from 
the  electric  current. 
Atlanta  Consolidated  St.  Ry. 
Co.  V,  Owing-s,  Ga.,  2. 

Care  to  be  exercised  by  electric 
railway  companies  to  isolate 
their  wires. 

Atlanta  Consol.   Street  Rail- 
way Co.  V,  Owings,  Ga.,  1. 

Negligence. 
Atlanta    Consol.  Street  Rail- 
way Co.  V,  Owings,  Ga.,  1. 

ELEVATED  RAILROAD. 

Evidence  as  to  rental  value,  644. 
Injury  to  property.     Estoppel. 
Lake  Roland,  etc.,  Ry.  Co.  v, 
Hibernian  Society,  Md.,  718. 
Refusal  to  permit  testimony  to 
be  given  by  tenant  of  a  reduc- 
tion of  rent  due  to  the  building 
of  the  railroad. 
Birch  V,  Lake  Roland  El.  Ry. 
Co.,  Md.,640. 
Damages  to  abutting  owners. 
Lake   Roland,   etc.,  Ry.  Co.  v, 
Hibernian  Society,  Md.,718. 

EMINENT  DOMAIN. 

Assessment  of  damages. 

Chicago,  etc.,  R.  Co.  v,  Shafer, 
Nebr.,  698. 
Cost  of    taking  out    letters  of 

administration . 

In  re  Lloyd,  698. 
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EMINENT  DOMAIN— G7«//«»(f.      BVIDBNOB— Continued. 


Notice  of  condemnation  pro* 
ceeding-s. 

Kansas,  etc.,  R.  Co.  v.  Phipps, 
Kan.  A  pp.,  698. 
Obstruction  of  drain  by  a  rail- 
road. 

St.   Louis,  etc.,   R.  Co.  v,  An- 
derson, Ark.,  637. 
Payment  of  awards. 
Kansas,  etc.,  R.  Co.  v.  Phipps, 
Kan.  App.  699. 
Rights  of  land  owners  in  con- 
demnation proceedings. 
Kansas,  etc.,  R.  Co.  v.  Phipps, 
Kan.  App.,  698. 

ESCAPE  OF  STEAM. 
See  Frightening  Horses, 

EVIDENCE. 

Admissibility  of  evidence  as  to 
train  being  behind  time  where 
plaintiff  contended  that  he 
had  not  time  to  alight. 
Killian  v,  Georgia  R.  Co.,  Ga., 
695. 

Admissibility  of  evidence  show- 
ing that  before  cable  broke 
director's  attention  had  been 
called  to  its  weakened  state. 
Musser  v,  Lancaster  City  St. 
R.  Co.,  Pa.,  718. 

Diagram  of  crossing. 
Western  &  A.   R.  Co.  v.  Staf- 
ford, Ga.,  172. 

Fires. 
Brown  v,  Benson,  Ga.,  316, 323. 

Frightening  horses,  303. 

Mortality  tables,  361. 
Macon,  etc.,  R.  Co.,  v»  Moore  et 
al.f  Ga.,  355. 

Refusal  to  permit  testimony  to 
be  given  by  tenant  of  a  reduc- 
tion of  rent  due  to  the  build- 
ing of  the  railroad. 
Birch  V,  Lake  Roland  El*  Ry* 
Co.,  Md.,  640. 

Rules  for  government  of  em- 
ployees as  evidence  of  injury 
to  employees. 

Caron  v.  Boston,  etc.,  R.  Co., 
Mass.,  705. 

Severity  of  examination  made 
by  physician. 


Goodhart  v,  Pennsylvania  R. 

Co.,  Pa.,  364. 
Where  pleader  relies  upon  one 
or  more  specific  acts  as  evi- 
dence of  any  other  acts  is  irrel- 
evant. 
Omaha,  etc.,  R.  Co.  v,  Wright, 

Neb.,  419. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Suit    by    administrator — negli- 
gence of  father. 
Consolidated  Traction   Co.  v. 
Hone,  N.  J.,  679. 

EXEMPLARY  DAMAGES. 

Error  where  court  does  not  ex- 
plain to  the  jury  what  negli- 
gence entitles  plaintiff  to  such 
damages. 

Atchison,  etc.,  R.  Co.  v.  Cham- 
berlain, Okl.,  698. 

Instructions. 
Atchison,  etc.,  R.  Co.  v.  Cham- 
berlain, Okl.,  698. 

Interrogatories  requiring  jury 
to  specify  what  they  find  to  be 
the  actual  damages,  and  what 
they  allow  as  punitive  dam- 
ages. 

Atchison,  etc.  R.  Co.  v.  Cham- 
berlain, Okl.,  698. 

Negligence  in  leaving  a  switch 
open. 

lK>uisville,  etc.,  R.  Co.  v, King- 
man, Ky.,  401. 

When  awarded. 
Atchison,  etc.,  R.  Co.  v.  Cham- 
berlain, Okl.,  696. 

Where  the  evidence  tends  to 
show  that  the  conductor  in 
ejecting  a  passenger  used  in- 
sulting language,  the  court 
was  not  unwarranted  in 
charging  the  jury  upon  the 
law  of  vindictive  damages. 
Atlanta  Consol.  St.  R.  Co.  v, 
Keeny,  Ga.,  305. 

EXPERT  AND  OPINION  EVI- 
DENCE. 

Goodhart  v,  Pennsylvania  R. 
Co.,  Pa.,  364. 
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EXPRESS  COMPANIES. 

Exemption  of  railroad  company 
from  liability  for  injury  to  ex- 
press messenger. 
Louisville.  N.  A.  &  C.  Ry.  Co. 
V,  Keefer,  Ind.,  26-38. 

Liability  of  carrier  for  loss  of 
goods  where  value  is  con- 
cealed. 

Southern  Exp.  Co.  v.  Wood, 
Ga.,  83. 

PELLO^W  SERVANTS. 

Car  inspector  and  conductor  of 
train. 

Illinois  Cent.   R.   Co.  v.  Hil- 
liard,  Ky.,  539. 
Conductor  and  brakeman. 
Spencer  et  al,  v.  Brooks,  Ga., 
202. 
Engineer  and  conductor  as  fel- 
low servants. 

Eckles*  Admr.  v,  Norfolk,  etc., 
R.  Co.,  Va.,707. 
Express     messenger     and    en- 
gineer, 39. 
Negligence    of    fellow  servant 
and  employer  combining. 
Wright  V.  Southern  Pac.  Co., 
Utah,  560. 
Section  boss  and  employees,  530. 
Hastings   v,   Montana  Union 
Ry.  Co.,  Mont.,  533. 
Section    boss    and    men    under 
him. 

Gavigan  v.  Lake  Shore,  etc., 
R.  Co.,  Mich.,  523. 
Telegraph   operator  and    train- 
man as  fellow  servants. 
Oregon,  etc.,  Ry.  Co.,  v.  Frost, 
(74  Fed.  Rep.  965)  707. 

FENCES. 

See  Stock. 

Cities  and  towns,  187. 

Duty  to  fence. 

McCook  V,  Bryan,  Okl.,  699. 
Frightening  horses,  284. 
Obligation  of  railroad  company 

to  maintain  fences. 

Dixon   V.   Railway  Co.,  Q.  B., 
699. 
Oklahoma  statute. 

McCook  V,  Bryan,  Okl.,  699. 
Pleading  and  evidence. 

McCook  V,  Bryan,  Okl.,  699. 


FIRES,  323. 

Brown  v,  Benson,  Ga.,  316. 
Damages. 

Watt  V.  Nevada,  etc.,  R.  Co., 
Nev.,  700. 
Evidence  sufficient  to  warrant 

the  court   in   submitting  the 

case  to  the  jury. 

Brown  v.  Benson,  Ga.,  316. 
Jurisdiction  of  Justice*s  Court. 

Bagley  v,  Columbus,  Ga.,  700. 
Special  verdict. 

Louisville,  etc.,  R.  Co.  v.  Por- 
ter, Ind.,  700. 

FLAGMAN. 

Frightening  horses,  295. 

FLOODS,  79. 

Act  of  Grod. 
Wald  V.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.,  111.,  70. 

FOREIGN  OORPORATIONa 
Interstate  commerce. 
Averill  v.  Southern  Ry.  Co.  (75 
Fed.  Rep.  736)  704. 

FRIGHTENING  HORSES,  282. 
Absence  of  guards,  291. 
Attempt  to  cross  on  invitation 

of  flagman,  295. 
Automatic  valves,  290. 
Bridges,  289. 

Cars  on  or  near  highways,  291. 
Continuance     of     noise     after 
horse  has  taken  fright,  286. 

Contributory    Negligence,    295- 
298. 

Attempt  to  escape  from  dan- 
ger,  299. 

Consent   of   defendant's  ser- 
vant, 299. 

Examples,  301. 

Hand  car,  299. 

Horse  left  unhitched,  300. 

Infant,  299. 

Stop,  look,  and  listen,  299. 

Team  easily  frightened,  300. 

Vicious  horse,  300. 
Damages,  304. 
Derrick,  295, 
Duty  to  erect  fences  or  barriers 

to  screen  the  highway,  284. 
Duty  to  give    warning  of  ap- 
proach, 287. 
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FRIGHTENING  HORSES— 

Continued, 
Duty  to  g-ive    warning    where 

person      whose      horse     was 

frightened  had  no  intention  to 

cross,  288. 
Eminent  domain. 

Chicago,  etc.,  R.  Co.  v,  Shafer, 
Neb.,  698. 
Escape  of  Steam,  284-289. 

Car  standing  on  track,  297. 
Escape  of  steam  where  highway 

is  obstructed,  293. 
Evidence,  303. 
Flag^man,  295. 
Hand  car  obstructing  highway, 

293. 
Hand  car  on  side  of  track. 

Atchison,  T.  &  S.  F.  R.  Co.  v. 
Morrow,  Kan.,  262. 
Horses  f  rig-htened  after  crossing 

tracks,  283. 
Horses  frightened  by  escape  of 

steam,  where  defendant  was 

not  negligent. 

Philadelphia  W.  &  B.  R.  Co.  v. 
Burkhardt,  et  aL,  Md.,  189. 
Intervening  agency,  298. 
Judicial  notice,  303. 
Liability  in  general,  283. 
Malcious  acts  of  railroad's  ser- 
vants, 291. 
Noises,  285. 
Noises    contrary  to  ordinance, 

287. 
Obstruction  of  highways,  291. 
Pleading,  303. 
Proximate  cause,  2%. 
Questions  of  law  and  fact,  302. 
Ringing     bell      and    sounding* 

whistle,  285. 
Signals,  285-287. 
Speed  of  train,  287. 
Statute  authorizing^  recovery  for 

animals  run  over  by  a  train, 

284. 
Stop,  look,  and  listen,  299. 
Vicious  horses,  300. 
Warning'  at  bridge,  289. 
Warning  at  crossings,  288. 

FlJNERAIi  EXPENSES. 
See  Damages, 

GATES. 
See  Crossings, 

Open     gate     an    invitation    to 
cross,  666. 

S  (N.  s.)  A.  &  E.  R.  Cas.— 45 


GUARDIAN  AND  WARD. 

Power  of  guardian  to  sue  for  in- 
jury to  ward  by  carrier  of 
passenger. 

Cleveland,     etc.,     R.     Co.   v, 
Moneyhun,  Ind.,  682. 

HEARSAY  EVIDENCE. 

Physician  allowed  to  testify 
that  one  who  had  received 
personal  injuries  did  not  know 
that  he  had  paid  the  physi- 
cian's office  a  visit  after  re- 
ceiving the  injuries. 
Western  &  A.  R.  Co.  v,  Staf- 
ford, Ga.,  172. 

HIGHWAYS. 

Duty    of  railroad   to    maintain 
waggon  way  to  freight  yard. 
Curtis  V,  DeCoursey,  Pa.,  416. 

Duty  of  railway  companies  as  to 
maintenance  of  ways  leading* 
to  its  stations  and  yards,  418. 

HORSES. 

See  Contributory  Negligence, 
Frightening  Horses, 

IMPUTABLE    NEGLIGENOB, 
682. 

Consolidated    Traction  Co.  v. 
Hone,  N.  J.,  679. 

INSOLVENCY. 

See  Receivers. 

INSPECTION  OP  CARS. 

111.    Cent.  R.   Co.  v.  Hilliard, 
Ky.,  539. 

INSTRUCTIONS. 
Electric  railroads. 
Atlanta  Consolidated  St.  Ry. 
Co.  V,  Owings,  Ga.,  1. 

INTERSTATE  COMMERCE. 
Aggrregate  charges. 
Detroit,  etc,,  R.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion (74  Fed.  Rep.  803),  701. 
Circumstances  to  be  considered. 
Detroit  Z'.Interstate  Commerce 
Commission    (74    Fed.   Rep. 
803),  701. 


.J 


738 


GENERAL  INDEX. 


INTERSTATE  OOMMEROB— 
Continued, 

Circumstances  to  be  considered 
by  the  commission  in  forming* 
its  judgment  as  to  whether  a 
preference  is  undue  or  unrea- 
sonable. 

Texas  Pac.   Ry.  Co.   v»  Inter- 
state    Commerce     Commis- 
sion, U.  S.  87. 
Competition. 
Detroit,  etc.,  R.  Co.   v.  Inter- 
state    Commerce     Commis- 
sion (74  Fed.  Rep.  803),  702. 
Competition  affecting  rates  to 
be  considered. 

Texas  Pac.  Ry.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, U.  S..  87. 
X^onnecting  carrier  a  proper,  but 
not  necessary,  party  defend- 
ant. 

Texas  Pac.  Ry.  Co.  v.  Inter- 
state    Commerce     Commis- 
sion, U.  8.,  86. 
Construction  of  interstate  com- 
merce law. 

Detroit,  etc.,  R.  Co.  v.  Inter- 
state    Commerce    Commis- 
sion (74  Fed.  Rep.  803),  700. 
Construction  of  statutes. 
Texas  Pac.  Ry.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, U.  S.,87. 
Cost  of  carriage. 
Detroit,  etc.,  R.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion (74  Fed.  Rep.  803),  703. 
Custom, 
i        Detroit,  etc.,  R.  Co.   v.  Inter- 
state    Commerce    Commis- 
sion (74  Fed.  Rep.  803),  701. 
Difference    in    population    and 
traffic — Equality  of  rates. 
Detroit,  etc.,  R.  Co.  v.  Inter- 
state    Commerce    Commis- 
sion (74  Fed.  Rep.  803),  701. 
Discrimination. 

Detroit,  etc.,  R.  Co.   v.  Inter- 
state   Commerce     Commis- 
sion (74  Fed.  Rep.  803),  700- 
702. 
Enforcement    of  commerce  or- 
ders by  courts. 

Detroit,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commis- 
sion, (74  Fed.  Rep.  803),  702. 


INTERSTATE  OOMMEROB— 
Continued. 

Enforcement  of  invalid  orders. 
Interstate  Commerce  Commis- 
sion V,    Lehigh    Valley    R. 
Co.,  Pa.,  704. 
Equality  of  charges. 
Detroit,  etc.,  R.  Co.  v.  Inter- 
state    Commerce    Commis- 
sion, (74  Fed.  Rep.  803),  701. 
Field  covered  by  interstate  com- 
merce acts.   Texas  Pac.   Ry. 
Co.   V,    Interstate    Commerce 
Commission,  U.  S.  86. 
Foreign  corporations. 
Averill  v.   Southern  Ry.  Co., 
(75  Fed.  Rep.  736),  704. 
Interest  of  public  and  carriers 
in  certain  traffic  to  be  consid- 
ered by  commission. 
Texas  Pac.  Ry.   Co.  v.  Inter- 
state    Commerce    Commis- 
sion, U.  S.,  87. 
Interstate  commerce  commission 
a  body  corporate. 
Texas  Pacific  Ry.  Co.  v.  Inter- 
state    Commerce     Commis- 
sion, U.  S.,  86. 
Jurisdiction  of  federal  courts. 
Averill z^.Southern Ry. Co.,  (75 
Fed.  Rep.  736),  704. 
Long  and  short  hauls. 
Detroit,  etc.,  R,  Co.    v»  Inter 
state    Commerce     Commis- 
sion, (74  Fed.  Rep.  803),  70X. 
Necessary  parties  to  injunction. 
Averill  v.  Southern   Ry.    Co., 
(75  Fed.  Rep.  736),  704. 
Physical  disadvantag-es  of  car- 
rier. 

Detroit,  etc.,  R.  Co.  z*.  Inter- 
state   Commerce     Commis- 
sion, (74  Fed.  Rep.  803),  702. 
Power  of  commission  to  fix  rates. 
Detroit,  etc.,  R.  Co.  v.  Inter- 
state    Commerce    Commis- 
sion, (74  Fed.  Rep.  803),  702. 
Powers  of  commission  limited. 
Texas  Pac.  Ry.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, U.  S.,  87. 
Power  of  court  to  modify  order. 
Detroit,  etc.,  R.  Co.  if.  Inter- 
state    Commerce     Commis- 
sion, (74  Fed.  Rep.  803),  702, 
Powers  of  interstate  commerce 
commission. 
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INTERSTATE  COMMERCE— 
Continued, 

Detroit,  etc.,  R.  Co.  v.  Inter- 
state    Commerce    Commis- 
sion, (74  Fed.  Rep.  803),  702. 
Texas  Pac.  Ry.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, U.  S.,  86. 
Promotion  of  commerce  the  ob- 
ject   of    the    interstate    com- 
merce act. 

Texas  Pac.  Ry.  Co.  v.  Inter- 
state    Commerce     Commis- 
sion, U.  S.,  87. 
Question  for  jury. 
Detroit,  etc.,  R.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, (74  Fed.  Rep.  803),  700. 
Rate  war. 
Averill  v.  Southern  Ry.  Co.,  (75 
Fed.  Rep.  736),  704. 
Readjustment  of  rates. 
Detroit,  etc.,  R.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, (74  Fed.  Rep.  803),  702. 
Reduced  rates. 
Texas  Pac.  Ry.  Co.  v.  Inter- 
state   'Commerce     Commis- 
sion, U.  S.,  87. 
Undue  preference  a  question  of 
fact. 

Texas  Pac.  Ry.  Co.  v.  Inter- 
state    Commerce    Commis- 
sion, U.  S.,  87. 
Unjust  discrimination. 
Detroit,  etc.,   R.  Co.  v»  Inter- 
state   Commerce     Commis- 
sion, (74  Fed.  Rep.  803),  701. 
Texas  Pac.   Ry.  Co.  v.  Inter- 
state   Commerce     Commis- 
sion, U.  S.,  87. 
Welfare  of   locality  to  be  con- 
sidered. 
Texas  Pac.  Ry.   Co.   v.    Inter- 
state   Commerce     Commis- 
sion, U.  S.,  87. 

JUDGMENTS. 

Joint  judgments  against  two 
railroads  in  action  for  perso- 
nal injuries. 

Ifittle  Rock,  etc.,  R.  Co.  v,  Ste- 
venson, Ark.,  704. 
Receivers — payments. 
Dillon  V.  Oregon,  etc.,  Ry.  Co., 
Ore.,  713. 


JURISDICTION. 

As  dependent  upon  county  lines, 
633. 

Residence  of  railroad  corpora- 
tion. 

Tobin  V,  Chester,  etc.,  R.  Co., 
S.  Car.,  630. 

Jurisdiction  of  justice  in  case  of 
damage  by  tire. 
Bagley    v,  Columbus,  etc.,  R. 
Co.,  Ga.,  700. 

JUSTICE  OF  THE  PEACE. 

Jurisdiction  of  justice. 

Bagley  z/.  Columbus,   etc.,  R. 
Co.,  Ga.,  700. 

LATENT  DBFECTa 

111.  Cent.  R.  Co.  v.  Hillard,  Ky., 
539. 

LEASE. 

Receivers. 
Charlotte  C.  &  A.  R.    Co.  v. 
Chester  &  L.  Narrow-Gauge 
R.  Co.,  N.  Car.,  214. 
Sub-lease. 
St.  Joseph,  etc.,  R.  Co.  v,  St. 
Louis  R.  Co.,  Mo.,  696. 

LEGAL  TENDER,  308. 
Passenger's  fare. 
Atlanta  Consol.  St.  Ry.  Co.  r. 
Keeny,  Ga.,  305. 

LIENS. 

Inchoate  interests  and  liens  not 
displaced  by  private  convey- 
ance of  land  for  right  of  way. 
Farrow  v,  Nashville,  etc.,  R. 
Co.,  Ala.,  704. 

LIFE  TABLES. 
See  Mortality  Tables, 

LIMITING  LIABILITY. 

See  Carriers  of  Goods;  {Carriers 

of  Passengers  ;) 
Tickets   and  Fares. 
Negligence, 

MAIL  CLERKa 

Contributory  negligence,  406. 
Passengers. 

Louisville,    etc.,    R.     Co.     v, 
Kingman,  Ky.,  401,  405. 
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MANDAMUS. 

Mandamus  to  compel  street  rail- 
ways to  pave. 

City  of  Lransing*  v.  Lansing, 
etc.,  Ry.  Co.,  Mich.,  719. 

MASTER  AND  SERVANT. 

See  Contributory  Negligence, 
Electric  Railroads, 
Fellow  Servants, 
Action  for  injury  to  employee 
transitory. 

Norfolk,  etc.,  R.  Co.  v,  Ampey, 
Va.,  706. 
Assumption  of  Risk. 

Chicago,  etc.,  R.  Co.  v,  Mc- 

Carty,  Neb.,  507. 
Huffman  v,  Michigan  Cent. 

R.  Co.,  Mich.,  542. 
Worlds   V,  Georgia  R.  Co., 
Ga.,  514. 
Knowledge  of  defect. 
Pierce    v.  Camden,  etc.,  R. 
Co.,  N.  J.,  548. 
Knowledge  of  defective  track. 
Lawthorn    v,    Millen,  etc., 
R.  Co.,  Ga.,  551. 
Switchman. 
Wright    V,    Southern    Pac. 
Co.,  Utah,  560. 
Assumption    of  ^isk  from    de- 
fective couplings. 
Norfolk,  etc.,  R.  Co.  v,  Ampey, 
Va.,  707. 
Burden    of     proof    in     action 
against  receiver  for  injury  to 
servant. 

Robinson  v,  Huidekoper  etal,, 
Ga.,  216. 
Conductor  of  freight  train  whose 
duty  it  is  to  inspect  condition 
of  train  before  taking  charge, 
not  expected  to  discover  latent 

111.  Cent.  R.  Co.   v.   Hilliard, 

Ky.,  539. 
Constitutional     provision    that 
knowledge  of    defective  ma- 
chinery shall  not  prevent  re- 
covery by  employees. 
Illinois,  etc.,  R.  Co.   v,  Ihlen- 

berg,  C.  C.  A.,  573. 
Custom  in  switch  yard  in  action 
for  injuries  to  plaintiff. 
Pier  V,  Chicago,  etc.,  R.   Co., 

Wis.,  407. 


MASTER  AND  SERVANT— 
Continued, 

Duty  of  master  to  furnish   safe 
appliances. 

Norfolk,  etc.,  R.  Co.  v,  Ampey, 
Va.,  706-707. 
Engineer  obeying  order  of  con- 
ductor with  no  notice  that 
such  obedience  imperilled 
plaintiff,  was  held  not  negli- 
gent. 

Alabama,  etc.,  R.  Co.  v, 
Ritchie,  Ala.,  554. 
Fireman's  going  under  engine 
without  notifying  engineer 
contrary  to  established  custom 
is  proximate  cause  of  his  in- 
juries. 

Crane    v,   Chicago,   etc.,   Ry. 
Co.,  Wis.,  706. 
Habitual  disregard  of  rules. 
Alabama,      etc.,    R.     Co.     v. 
Roach,  Ala.,  706. 
Injury  to  employee  by  backing 
train  against  cars  which   he 
was  chaining. 

Pier  V,  Chicago,  etc.,  R.  Co., 
Wis.,  407. 
Liability  of  master  for  wrong- 
ful act  of  employee. 
Columbus,     etc.,     R.    Co.    v. 
Christian,  Ga.,  584. 
Liability  of  railroad  company 
for  tort  of  employees. 
Georgia  R.,  etc.,  Co.  v,  Rich- 
mond, Ga.,  707. 
Liability  of  railroad  for  act  of 
its     conductor    in    expelling 
passenger. 

Higgins  V,  Southern  Ry.  Co., 
Ga.,  694. 
Liability  of  railroad  for  failure 
to  inspect  cars. 
111.  Cent.  "R.  Co.   v,   Hilliard, 
Ky.,  539. 
Liability  of  railroad  for  homi- 
cide of  employee. 
Columbus,     etc.,      R.    Co.    v. 
Christian,  Ga.,  584. 

Liability  of   Railroad  for    Mali- 
cious Act  of  Servant. 

Frightening  horses,  291. 
Liability  of  railroad  where  em- 
ployee working  near  track  is 
injured    by  a  chunk  of  coal 
falling  from  a  passing  engine. 
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MASTER  AND  SERVANT— 
Continued, 

CroU  V,   Atchison,  etc.,  R.   Co., 

Kan.,  608. 
Liability  where  servant  injures 
himself  in  obeying  commands 
and  lifts  a  cross-tie  which  is 
too  heavy  for  him. 
Worlds  V,  Georgia  R.  Co.,  Ga., 
514. 
Master  ordering  servant  to  per- 
form   dangerous     tasks    not 
within  the  scope  of  his  duty. 
Chicago,  etc.,  R.   Co.   v,   Mc- 
Carty,  Neb.,  507. 
Negligence  a  question  for  jury. 
Pier   V,    Chicago,  etc.,   R.   Co., 

Wis.,  407. 
Negligence  in  action  for  injury 
to  employee. 

Wood  V,  Chicago,  etc.,  Ry. 
Co.,  Minn.,  706. 
Negligence  of  fellow-servants 
contributing  to  the  injury 
arising  from  unsafe  appli- 
ances. 

Norfolk,  etc.,  R.  Co.  v.  Ampey, 
Va..  707. 
Rules  for    government  of  em- 
ployees as  evidence  in  action 
for  injury  to  employees. 
Caron  v,  Boston,  etc.,  R.  Co., 
Mass. ,  705. 
Servant  injured  while  perform- 
ing work  outside  of  his  duty. 
Gavigan  v.  Lake  Shore,  etc., 
R.  Co.,  Mich.,  523. 
Telegraph  pole  placed  so  near 
track  as  to  involve  risk  of  in- 
jury to  employee. 
Whipple    V.  New  York,  etc., 
R.  Co.,  R.  L,517  and 
Crandall   v.  New  York,  etc., 
R.  Co.,  R.  I.,  543. 
Violation  of  rules. 
Wright  V,  Southern  Pac.  Co., 
Utah,  560. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MILEAGE  BOOK. 
See  Tickets  and  Fares, 

MONEY. 

See  Legal  Tender, 
Counterfeit  money,  309. 


MORTALITY  TABLES,  361. 

Macon,  etc.,  R.  Co.  v,  Moore  et 
al.f  Ga.,  355. 

MUNICIPAL  CORPORATION 

See  Ordinance, 

Stock  killed  in  cities  or  villages, 
186. 

Stock  killed' in  municipal  corpo- 
rations. 
Evans    v.   Sherman,   etc.,   R, 

Co.,  Tex.,  184. 
See  Grant  of  Exclusive  Privi" 

lege. 
Ordinary  Railroads  in  Streets, 
Street  Railroads, 

MURDER. 

Liability  of  railroad  for  murder 
by  employee. 

Columbus,    etc.,    R.     Co.     v. 
Christian,  Ga.,  584. 
Liability  of  sleeping  car  compa- 
ny   where  passenger  is  mur- 
dered. 

ConnelPs  Ez'rs.  v,  Chesapeake 
&  O.  R.  Co.,  Va.,  333. 

NAVIGABLE  WATERS,  647. 

NAVIGATION. 

Obstruction  of  navigation. 
Hedges  et  at,  v.  West  Shore 
R.  Co.,  N.  Y.,  647. 

NEGLIGENCE. 

See  Act  of  God, 

Children, 

Crossings, 

Death  by  Wrongful  Act, 

Fires, 

Frightening  Horses, 

Imputable  Negligence, 

Proximate  Cause, 

Stock. 

Street  Railroads, 

Trespass, 

Allegation  of  complaint. 

Railroad  Co.  v,  Bouldin,  Ala.| 
708. 
Allegation  of  negligence. 

Spires  v.  South  Bound  R.  Co., 
S.  C,  708. 
Contracts  limiting  liability. 

Davis  V,  Chicago;  etc.,  Ry.  Co.» 
Wis.,  708. 


742 


GENERAL  INDEX. 


HfBGlilGIiNOE— Continued. 

Decision  of  trial  court  as  to  neg*- 
lig-ence  conclusive. 
Heenan   v.  Bridgeport    Trac- 
tion Co.,  Conn.,  398. 
Duty  of  engineer  when  he  sees 
person  on  track. 
Florida,  etc.,    R.  Co.   v.  Wil- 
liams, Fla.,  709. 

Exemption  from  Liability,  257. 

Louisville    N.  A.  &  C.  Ry. 
Co.  V.  Keefer,  Ind.,  26. 
Limitation  of  liability. 
See  Baggage, 
Tickets  and  Fares, 
Exemption  of  railroad  compa- 
ny from  liability  for  injury 
to  express  messenger,  38. 
Express  messenger. 
Louisville  N.  A.  &  C.  Ry.  Co. 
z/.  Keefer,  Ind.,  26. 
Private  carrier. 
Louisville  N.  A.  &  C.  Ry.  Co. 
V,  Keefer,  Ind.,  26. 
Failure  to  inspect  cars. 
111.  Cent.  R.    Co.  v.    Hillard, 
Ky.,  539. 
General     allegation     of   negli- 
gence. 

Omaha,  etc.,  R.  Co.  v,  Wright, 
Neb.,  419. 
General  allegation  of  neg-ligence 
followed    by  enumeration    of 
specific  acts. 

McManamee  v,  Missouri  Pac. 
R.  Co.,  Mo.,  474. 
Guest    not    liable    for    driver^s 
iiegligrence. 
Pyle  V,  Clark  et  al.,  Utah, 
156. 
Instructions. 
Western  &  A.  R.  Co.  v,  Staf- 
ford, Ga.,  172. 
Liability  of    railroad    company 
for  personal  injuries  received 
from  defective  car. 
Savannah,    etc.,    R.     Co.     v. 
Booth,  Ga.,  612. 
Look    and    listen — Whether    a 
question  of  law  and  fact. 
Pyle  V,  Clark  et  al.,  Utah,  156. 
Obstructions  near  track. 
Whipple  ^^  New  York,  etc.,  R. 

Co.,  R.  I.,  517. 
Crandall   v.   New  York,   etc., 
R.  Co.,R.  I.,  543. 
Person   struck  t^v  bociv  thrown 


NBGLIGENOB— CbifZ/ww^-rf. 

by  an  engine  from  the  track 
of  a  railroad  company,  678. 
Presumption  as  to    neg'ligence 
between  connecting"  carriers. 
Farmington  Mercantile  Co.  v. 

Chicago,   B.   &   Q.   R.    Co., 

Mass.,  59. 

Presumption  of  Negligence. 

Gammage  v,  Atlanta,  etc., 

R.  Co.,  Ga.,  709. 
Killian  v.  Georgia  Ry.,  etc., 
Co.,  Ga.,  709. 
Arising  from  the  mere  proof 

of  injury  to  stock,  326. 
Finding  of  cattle  killed  by  a 
railroad. 

Davis  V,  Florida  Cent.  &  P. 
R.  Co.,  S.  Car.,  324. 
Statutory  rule  as  a  presump- 
tion of  negligence  does  not 
apply  in  action  ag^ainst  re- 
ceiver. 

Robinson  v.  Huidekoper  ei 
aLy  Ga.,  216. 
Question  for  jury. 
Consolidated  Traction  Co.  y. 
Isley,  N.  J.,  457. 
Questions  of  law  and  fact,  399. 
Nathan  v,  Charlotte  St.  Ry. 

Co.,  N.  C,  709. 
Reilly  v.  Philadelphia  Trac- 
tion Co.,  Pa.,  399. 
Speed  of  trains. 
See  Ordinance. 
Station  agent  killed  by  f  reig'ht 
cars  left    unbraked    and    un- 
chocked,  set  in  motion  by  sud- 
den storm. 

Brunswick,    etc.,    R.    Co.     v. 
Smith,  Ga.,  695. 
Variance  in  pleading  and  proof. 
Thomas  v,  Louisville,  etc.,  Ry. 
Co.,  Ky.,  708. 
Where  pleader  relies  upon  one 
or  more  specific  acts  as  evi- 
dence of  any  other  acts,  is  ir- 
relevant. 

Omaha,  etc.,  R.  Co.  rfWrig^ht, 
Neb.,  419. 
Whether  failure  to  give  sig'nals 
is  negligence  per  se,  430. 
Missouri,  etc.,  R.  Co.  v,  Giest, 

Neb.,  421. 
Strother  v.    South  Carolina, 
etc.,  R.  Co.,  S.  Car.,  430. 
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NOISEa 

See  Frightening  Horses. 

NOTICE. 

See  Carriers  of  Goods. 
Tickets  and  Fares. 

OBSTRT70TIONS     NBAB 
TRACK,  547  and  548. 

Whipple  V.  New  York,  etc.  R. 

Co.,  R.  I.,  517,  and 
Crandall  v.  New  York,  etc.,  R. 

CX}a,   JK.    1*,    d43. 

See  Frightening  Horses. 

ORDINANOE. 

Sig'nals  contrary  to  ordinance. — 

Friffhtening-  horses,  287. 
Speed  of  Train,  287. 

Failure  to  comply  with  the 
city  ordinance  regulating 
the  speed  of  trains. 
Western  &  A.  R.  Co.  v.  Staf- 
ford, Ga.,  172. 
Killing  stock  in  cities  or  vil- 
lages, 188. 

ORDINARY  RAILROADS  IN 

STREETS. 

Damages  where  a  switch  is  built 
upon  a  curve  and  runs  so  close 
to  the  side  of  the  street  upon 
which  the  plaintiff  resides  that 
a  team  cannot  stand  there 
clear  of  the  track. 
Patton  et  ux.  v.  Olympia  Door 
&  IfUmber  Co.,  Wash.,  13. 

Duty  of  the  company  towards 
travellers. 

Florida,   etc.,   R.   Co.   v.  Wil- 
liams, Fla.,  719. 

Evidence  in  action  for  damages 
for  killing  mule  and  injury 
to  wagon. 

Florida,   etc.,  R.   Co.    v.  Wil- 
liams, Fla.,  719. 

Liability  of  lumber  company 
where  a  switch  is  constructed 
by  the  company  to  its  mill, 
though  it  does  not  operate  the 
cars. 

Patton  et  ux.  v.  Olympia  Door 
&  Lumber  Co.,  Wash..  13. 

PASSENGERS. 

See  Carriers  of  Passengers. 
Street  Railways. 


"PABSISSNGKBS— Continued. 

Expulsion  of  Passengers. 

See  Carriers  of  Passengers. 
Street  Railways. 

PERSONAL  INJURIES. 

See  Carriers  of  Passengers. 

Crossings. 

Damages. 

Death  by  Wrongful  Act. 

Express  Companies. 

Fellow  Servants. 

Negligence. 

Proximate  Cause. 

Trespass. 

PLEADING. 

Allegation  of  negligence. 
Spires  v.  South  Bound  R.  Co., 
S.  C,  708. 
Defective  replication. 
Alabama,  etc.,  R.  Co.  v.  Rit- 
chie, Ala.,  554. 
Frightening  horses,  303. 
General     allegation     of    negli- 
gence. 

Omaha,  etc.,  R.  Co.  v.  Wright, 
Neb.,  419. 
General  allegation  of  negligence 
followed    by   enumeration  of 
specific  acts. 

McManamee  ik  Missouri  Pac. 
R.  Co.,  Mo.,  474. 
Variance  in  pleading  and  proof 
of  negligence. 

Thomas  v.  Louisville,  etc.,  Ry. 
Co.,  Ky.,  708. 

POSTAL  CLERK. 

A  passenger. 
Louisville,  etc.,  R.  Co.  r.  King- 
man, Ky.,  401. 
Contributory  negligence,  406. 

PRESUMPTION. 
See  Negligence. 

PROXIMATE  CAUSE. 

See  Electric  Railroads. 

A  train  remained  across  a  street 
crossing  for  some  time,  and 
plaintiff,  undertaking  to  go 
around  it,  sustained  injuries 
caused  by  a  defect  in  the 
street.  Negligence  of  the 
company  held  not  the  proxi- 
mate cause. 
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PROXIMATK  CAUSE— 
Continued, 

Enochs  V,  Pittsburgh,  etc.,  R. 
Co.,  Ind.,  349. 
Body    struck     by     an      eng'ine 
striking'  another  person. 
Wood   V.  Penn.   R.   Co.,    Pa., 
672,  678. 
Defective    gate    as     proximate 
cause  of  injury. 
Baltimore  &  O.  R.  Co.  v,  An- 
derson, C.  C.  A., 6th  Cir.,  667. 
Derailment  of  train  caused  by 
obstructions  placed  on  track. 
Davis  V,  Chicago,  etc.,  Ry.  Co., 
Wis.,  710. 
Failure  to  give  statutory  signals 
as  proximate  cause. 
Strother    v.    South    Carolina, 
etc.,  R.  Co.,  S.  Car.,  430. 
Fireman    going    under    engine 
without    notifying    engineer, 
contrary    to    established  cus- 
tom, is  proximate  cause  of  his 
injuries. 

Crane  v.  Chicago,  etc.,  Ry.  Co., 
Wis.,  706. 
Frightening  horses,  2%. 
General  rule. 
Florida,   etc.,   R.   Co.  v,  Wil- 
liams, Fla.,  710. 
Instructions. 
Davis  V,  Chicago,  etc.,Ry.  Co., 
Wis.  711. 
Obstruction  of   track  of  street 
railroad  by  carriage. 
Camden,  etc.,  R.  Co.  v,  Pres- 
ton, N.  J.,  616. 
Person  struck  by  body  thrown 
by  an  engine  from  the  track 
of    a    railroad  company,  678, 
672. 
Question  of  law  and  fact. 
Wright  V,  Southern  Pac.  Co., 
Utah,  560. 

PUBLIC  LANDS. 

Construction  of  Minnesota  stat- 
ute. 

St.  Paul  V,  Chicago,  etc.,  R. 
Co.,  Minn.,  711. 
Construction  of  railways. 
Churchill  v,  Choctaw  Ry.  Co., 
Okl.,711. 
Dedication  of  land. 

City  of  St.   Paul  v.  Chicago, 


PUBLIC  U^T^TDS— Continued. 

M.  &  St.  P.  Ry.  Co.  (68  N. 
W.  458),  712. 
Diversion  of  public  lands. 
City  of  St.   Paul  v,  Chicago, 
etc.,  R.  Co.  (68  N.  W.  458) 
712. 
Grant  of  public  lands. 
Southern  Pac.  R.  Co.  v.  Brown 
(75  Fed.  Rep.  86)711. 
Grant  of  public  lands  as  right 
of  wav. 

Churchill  v.  Choctaw  Ry.  Co., 
Okl.,  711. 
Homesteads. 

Churchill  i\  Choctaw  Ry  Co., 
Okl.,  711. 
Misuse  of  public  lands. 
City  of  St.   Paul  v.  Chicago, 
etc.,  R.  Co.  (68  N.  W.  458), 
712. 
Revocation  of  special  privileges. 
St.  Paul  V,  Chicago,  etc.,  R. 
Co.,  Minn.,  711. 

QUESTIONS    OP  LAW  AND 
PACT. 

Baggage,  67  and  69. 

Contributory  Negligence. 

Accident  at  crossing. 
Strother  v.  South  Carolina, 

etc.,  R.  Co.,  S.  Car.  430. 
Consolidated  Traction  Co.  z/. 

Isley,  N.  J.,  457. 
Gobleigh  v.    Grand   Trunk 
R.  go.,  Vt.,  445. 
Highland  v,  Sampson,  Ala., 

719. 
Wright  r.  Southern  Pac.  Co. , 
Utah,  560. 
Determination  of  character   of 
road. — A  question  of  fact. 
Prescott  V.  Riverside,  etc.,  Ry. 
Co.,  Iowa,  719. 
Frightening  horses,  302. 
Interstate     commerce  —  Undue 
preference. 

Texas  Pac.  Ry.  Co.  r.  Inter- 
state    Commerce     Commis- 
sion, U.  S.,  87. 
Look  and  listen. 

Pyle  V,  Clark  ei  al.,  Utah,  156. 
Negligence,  399. 
Question  for  jury. 

Consolidated  Traction  Co.  z\ 
Islev,  N.  J.,  457. 
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QCTBSTIONS  OP  LAW  AND 
'FA.OH— Continued, 

Reilly  v,  Philadelphia  Trac- 
tion Co.,  Pa.,  399. 
Negligence  at  crossing". 
Philpott  V,  Penn.  R.  Co.,  Pa., 
471. 
Negligence  in  action  for  injury 
to  employee. 

Wood  V,  Chicago,  etc.,  Ry.  Co., 
Minn.,  706. 
Passenger  in  baggage  car. 
Gardner  v.  Way  cross,  etc.,  R. 
Co.,  Ga.,  694. 
Proximate  cause. 
Wright  V.  Southern  Pac.  Co., 
Utah,  560. 
Question  of  fact  whether   pas- 
senger had  time  to  alight. 
Killian  v,  Georgia  R.  Co.,  Ga., 
694. 
Where  one    is    injured    by  the 
breaking  of  a  wire  cable. 
Musser  v,  Lancaster  City  St. 
Ry.  Co.,  Pa.,  719. 

REASONABLE  TIME. 
Delivery  of  baggage,  68. 

RECEIVERS. 

Adoption  of    contract    of  com- 
pany. 

Spencer  ct  al,  v.  Brooks,  Ga., 
202. 
Allowance  of  interest. 
New  England  R.  Co.  v,  Car- 
negie Steel  Co.,  L't'd.,  C.  C. 
A.,  May  22,  1896,  194. 
Appointment  of  receivers. 
New  England  R.  Co.  v,  Car- 
negie Steel  Co.,  L't*d..C.  C. 
A.,  May  22,  1896,  193. 
Burden  of    proof    in  an  action 
against  receivers    for    injury 
to  servant. 

Robinson  z/.>Huidekoper  et  aL, 
Ga.,  216. 
Cost  of  appeal. 
New  England  R.  Co.  v.  Car- 
negie Steel  Co.,  L't'd,  C.  C. 
A.,  May  22,  1896,  194. 
Delay  by  creditor  in  making  ap- 
plication    for     payment     of 
claim  due. 

New  England  R.  Co.  v,  Car- 
negie Steel  Co.,  L't'd.,  C.  C, 
A.,  May  22,  18%,  193. 


RECEIVERS— C<7«/i««^^. 

Judgments — Payment. 
Dillon  V,  Oregon, etc.,  Ry.  Co., 
Ore.,  713. 
Lease. 
Charlotte,  C.  &  A.  R.  Co.  v. 
Chester  &  L.  Narrow-Gauge 
R.  Co.,  N.  C,  214. 
Liability  of  company   for  con- 
tracts and  torts  where  road  is 
in  the  hands  of  receivers,  155. 
Payment  of  expenses. 
New  England  R.  Co.  v,  Car- 
negie Steel  Co.,  L*t'd.,  C  C. 
A.,  May  22,  18%,  193. 
Priority  of  claim. 
New  England  R.  Co.  v,  Car- 
negie  Steel   Co.,  L't'd.,  C. 
C.  A.,  May  22,  18%,  194. 
Railroad   not    liable    for    stock 
killed  during  receivership. 
Schurr  v,  Omaha  &  St.  L.  Ry. 
Co.,  Iowa,  152. 
Removal  of  cause. 
Carpenter   v.   Northern    Pac. 
R.  Co.  (75  Fed.  Rep.  850),  712. 
Set  off  of  debts  contracted  by 
receivers  against  debts  due  to 
receivers. 

Charlotte,  C.   &  A.  R.  Co.  v. 
Chester  &  L.  Narrow-Gauge 
R.  Co.,  N.  Car.,  214. 
Special  statutes  enacted  for  the 
purpose  of  fixing  the  liability 
of  railroad  companies,  cannot, 
by    implication    be    held    ap- 
plicable to  receivers. 
Robinson  v.  Huidekoper  ^/a/., 
Ga.,  216,  218. 
Suit  against  receiver — removal 
from  state  court. 
Carpenter  v.  Northern  Pac.  R. 
Co.,  (75  Fed.  Rep.  850),  712. 
Whether  statutes  applicable  to 
railroads    apply    also  to    re- 
ceivers of  railroads,  218,  216. 

RELEASE,  386. 

Claim  for  personal  injuries. 
Western,  etc.,  R.  Co.  v.  Burke, 
Ga.,  386. 
Tender  of  rescission  of  compro- 
mise. 

Western,  etc.,  R.  Co.  v,  Burke, 
Ga.,  386. 
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REMOVAL  OF  CAUSE. 

Receivers. 
Carpenter  v.  Northern  Pac.  R. 
Co.  (75  Fed.  Rep.  850)  712. 

BESIDENOE  OF   BAILBOAD 
CORPORATION. 

Tobin  V.  Chester,  etc.,  R.  Co., 
S.  Car.,  630. 

RIGHT  OF  WAY. 

See  Eminent  Domain, 
Liens, 

RIPARIAN  OWNERS. 

Obstruction  of  navigable 
stream. 

Hedg-es  et  al,  v.  West  Shore  R. 
Co.,  N.  Y.,  647. 

SCALPERS. 
See  Ticket  Brokers, 

SECTION  BOSS. 
See  Fellow  Servants, 

SEPARATE  COACHES. 

Failure  of  conductor  to  assig-n 
passengers  to  separate 
coaches. 

Louisville,  etc.,R.  Co.  v.  Corn- 
wealth,  Ky.,  644. 

SIGNALS. 

See  Crossings, 
Frightening  Horses. 
Stock, 

Street  /Railroads, 
Failure  to    give     signals    not 
contributing  to  the  injury. 
Wood  V.  Penn.  R.   Co.,  Pa., 
672. 
Whether  failure  to  give  signals 
is  negligence  per  se, 
Missouri,  etc.,  R.  Co.  v,  Giest, 

Neb.,  421,  and 
Strother    v.   South    Carolina, 
etc.,  R.  Co.,  S.  Car.,  430. 

SLEEPING    CAR    COMPA- 
NIES. 

Liability  of  sleeping  car  com- 
pany where  passenger  is  mur- 
dered. 

Conneirs  Ex'rs  v,  Chesapeake 
&  O.  R.  Co.,  Va.,  333. 


SPECIAL  TRAINS,  470. 

Contributory  negligence. 
Vincent  v,  Morgan's  L.  &  T. 
R.    &    Steamship    Co.,   La. 
Ann.,  463. 

SPEED  OP  TRAINS. 

See  Ordinance, 

Killing  of  stock  in  cities  and 
villages,  188. 

STATIONS. 

Duty  of  railway  companies  as 
to  maintenance  of  ways  lead- 
ing to  its  stations  and  yards, 
418. 

Duty  of  railroad  to  maintain  a 
wagon-way  to  freight  yard. 
Curtis  V,  DeCoursey,  Pa.,  416. 

Special    agreement    that    train 
should  stop  at  station. 
Noble  V,  Atchison,  T.  &  S.  F. 
R.  Co.  et  al,y  Okl.,  309. 

Stoppage  at  stations,  309. 

Right  to  pass  station  without 
stopping. 

Noble  V.  Atchison,  T.  &  S.  F. 
R.  Co.  etal,,  Okl.,  309. 

STATUTES. 

The  provision  in  an  act  author- 
izing cities  to  grant  the  use  of 
the  streets  to  railroads,  that 
no  railroad  company  "who 
may  avail  themselves  of  the 
provisions  of  this  section  ever 
use  their  road  for  street  rail- 
road purposes,  or  for  the  pur- 
pose of  carrying  passengers 
for  a  consideration  from  one 
point  to  another  in  the  same 
city,*'  was  inserted  in  the  act 
for  the  purpose  of  preventing- 
competition  between  railroad 
companies  covered  by  the  act 
and  local  street  railways  with- 
in cities,  and  was  not  enacted 
for  the  purpose  of  extending 
to  the  public  at  large  the  right 
to  travel  free  upon  such  rail- 
roads within  the  city  bounda- 
ries. 

Buswell   V,   Southern   Pacific 
Co.,  Cal.,  10. 
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STIPULATIONS. 

Continuance. 

Southern  Kansas  Ry.  Co.   v, 
Pavey,  Kan.,  590. 

STOCK. 

See  Fences* 

Care  to  be  exercised  by  railway 
company. 

Savannah,   etc.,    Ry.    Co.    v. 
Wideman,  Ga.,  714. 
Cattle  killed  within  cities  and 
towns. 

Evans  v,  Sherman  S.  &    S. 
Ry.  Co.,  Tex.,  184. 
Conflict  of  evidence  as  to  wheth- 
er the  animal  was  standing* 
on  the  track  when  the  train 
was  more  than  one  mile  dis- 
tant and  remained  there  until 
struck,  or  came  suddenly  in 
front  of  the  passing  train. 
Bennett  v,  Chicag^o,  M.  &  St. 
P.  Ry.  Co.,  S.  D.,  148. 
Contributory  negligence. 
Hutchinson   v,  Chicago,  etc., 
Ry.  Co.,  S.  D.,  714. 
Engineer's  negligence  question 
for  jury. 

Hutchinson  v.  Chicago,  etc., 
Ry.  Co.,  S.  D.,  714. 
Evidence  as  to  value  of  stock. 
Terry  v.  Gulf,   etc.,   Ry.   Co. 
(Tex.  Civ.  App.),  715. 
Failure  to  give  signals,  188. 
Fencing  of  switch  limits. 
Texas,  etc.,  R.  Co.  z/.  Billings- 
by.  (Tex.  Civ.  App.),  714. 
Insufficient  evidence  to  warrant 
recovery  for  killing  of  stock. 
Schmitt  V,  Chicago,  etc.,  Ry. 
Co.,  Iowa,  713. 
Liability  of  railway  companies. 
Lake    Erie,    etc.,    R.    Co.   v, 
Weisel,  Ohio,  714. 
Measure  of  damages  for  killing 
stock. 

Texas, etc.,  Ry.  Co.  v.  Billings- 
by,  (Tex.  Civ.  App.),  714. 
Negligence  of  owner  as  to  g'ates. 
Lake    Erie,    etc.,    R.    Co.    v, 
Weisel,  Ohio,  714. 
Omission     to     include    in  the 
charge  all  the  items  of  dam- 
ages claimed. 

Terry  v.  Gulf,  etc.,  Ry.   Co., 
(Tex.  Civ.  App.),  714. 


STOCK—  Continued, 

Presumption      of       negligence 
arising  from  proof  of  injury 
to  stock  by  railroad. 
Davis  V,  Florida  Cent.  &  P.  R. 
Co.,  S.  Car.,  324. 

Presumption  of  negligence  from 
the  mere  fact  of  killing. 
Alabama  Midland  Ry.  Co.  v^ 
Gassett,  Ga.,  607. 

Presumption  of  negligence  aris- 
ing from  mere  proof  of  injury 
to  stock,  326. 

Railway  not    liable  for     stock 
killed  during  receivership. 
Schurr  r.  Omaha  &  St.  L.  Ry. 
Co.,  Iowa,  152. 

Speed  of  trains  in  cities  or  vil- 
lages, 188. 

Stock  killed  in  cities  or  vil- 
lages, 186. 

The  fact  that  a  railroad  com- 
pany neglected  to  fence  its 
track  at  a  place  where  it  could 
have  been  fenced  does  not 
render  it  liable  for  killing  a 
horse  prohibited  to  be  at  large. 
Evans  V.  Sherman  S.  &  S.  Ry. 
Co.,  Tex.,  184. 

Whether  statutes  applicable  to 
railroads  apply  also  to  receiv- 
ers of  railroads,  219. 

Whether  statute  authorizing  re- 
covery for  animals  run  over 
by  train  applies  to  frightening* 
horses,  284. 

STOP,  look;  and  LISTEN. 

See  Contributory  Negligence, 
Frightening  horses,  299. 

STREET  RAILROADS. 

See  Crossings, 

Electric  Railroads, 

Elevated  Railroads, 

Exemplary  Damages. 

Street  railroads  as  ordinary  rail- 
roads in  streets. 
Ordinary  Railroads  in  Streets, 

Contributor;|ir  negligence. 
See  Contributory  Negligence, 

Abutting  owner's  consent  avoid- 
ed where  construction  of  the 
line  as  property  becomes  im- 
possible. 

Beeson  v.  City  of  Chicago  et  aL 
75  Fed.  Rep.,  715. 
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STREET  RAILROADS— 
Continued, 

Admissibility  of  evidence  show- 
ing- that  before  the  cable  broke 
director's  attention  had  been 
called  to  its  weakeiied  state. 
Musser  v.  Lancaster  City  St. 
Ry.  Co.,  Pa.,  718. 

Alighting"  from  car  and  crossing 
street  without  looking,  506. 

Car  starting   before  passenger 
has  gotten  upon  it,  throwing 
and  injuring  him. 
Miller   v.   St.    Paul,  etc.,  Ry. 
Co.,  Minn.,  718. 

Children. 
Woeckner  v,  Erie  Electric  Mo- 
tor Co.,  Pa.,  719. 

City  council  not  exclusive  judge 
of  consent  of  abutters. 
Beeson  v.  City  of  Chicago,  et 
aL  (75  Fed.  Rep.  880),  715. 

Construction  of  "Recklessly." 
Highland,  etc.,  R.  Co.  z/.  Samp- 
son, Ala.,  715. 

Construction  of  statute  grant- 
ing exclusive  privilege  for  the 
use  of  streets.  Detroit  Citi- 
zens Street  Railway  Co.  v. 
City  of  Detroit  et  al,,  Mich., 
15. 

Contributory  Negligence. 

Boy  injured   while   trying  to 
cross  track  diagonally. 
Funk  V,   Traction   Co.,  Pa., 
715. 
Care  to  be  exercised  in  cross- 
ing track. 

Young    V,   Citizens'   St.   R. 
Co.,  Ind.,  717. 
Instruction    \^here   wagon    is 
run  over. 

Highland,    etc.,    R.    Co.    v. 
Sampson,  Ala.,  717. 
Question  for  jury. 
Highland,    etc.,    R.   Co.    v, 
Sampson,  Ala.,  719. 
Riding  on   bumper  of   street 
car. 

Bard  v,  Pennsylvania,  etc., 
R.  Co.,  Pa.,  717. 
Special  verdict  —  failing  to 
show  that  plaintiff  was  free 
from  contributory  negli- 
gence. 


STREET  RAILROADS— 
Continued. 

Young  V.  Citizens'  St.  R.Co., 
Ind.,  717. 
Determination  of    character  of 
road — A  question  of  fact. 
Prescott  V.  Riverside,  etc.,  Ry. 
Co.,  Iowa,  719. 
Duty  of  electric  railroads  to  give 
signals  of  approach. 
Consolidated  Traction  Co.  v, 
Chenowith,  N.  J.,  599. 
Duty  to  pave  streets. 

City  of  Phila.  v.  Hestonville, 
etc.,  R.  Co.,  Pa.,  659. 
Erroneous  instruction  in  action 
for  injuries. 

Highland,    etc.,    R.     Co.     v. 
Sampson,  Ala.,  718. 
Expulsion  of  passengers — Lia- 
bility' where  conductor  refused 
to  receive  legal  coin. 
Atlanta  Consol.  St.  R.  Co.  v» 
Keeny,  Ga.,  305. 
Grant  of  exclusive  privilege,  26. 
Grant  of  exclusive  privileges  by- 
municipal  corporation. 
Detroit  Citizens   Street  Rail- 
way Co.  V,   City  of  Detroit 
et  al,^  Mich.,  15. 
Legal  tender,  308. 
Atlanta  Consol.  St.  R.   Co.  v. 
Keeny,  Ga.,  305. 
Mandamus    to     compel     street 
railways  to  pave. 
City  of  Lansing  v.  Lansing, 
etc.,  Ry.  Co.,  Mich.,  719. 

Negligence. 

In  striking  a  pedestrian ;  ques- 
tion for  jury. 

Consolidated  Traction  Co.  v, 
Isle3',  N.  J.,  457. 
Where  one  is  injured    by  the 
breaking  of    a   wire   cable, 
question  for  jury. 
Musser  v,  Lancaster  City  St. 
Ry.  Co.,  Pa.,  719. 
Obstruction    of  track  of  street 
railroad  by  carriage. 
Camden,  etc.,  R.  Co.  v,  Pres- 
ton, N.  J.,  616. 
Passenger  becomes  a  traveller 
when  he  steps  upon  the  high- 
way from  the  car. 
Smith  V.  City  &  Suburban  Ry. 
Co.,  Ore.,  i63. 
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STREET  RAILROADS— 
Continued, 

PaBsetig-er  thrown  from  car  by 
sudden  jerk. 

Etson  V,  Ft.  Wayne,  etc.,  Ry. 
Co.,  Mich.,  718. 
Paving-  streets,  663. 
Power    of  abutting-  owners   to 
restrain  use  of  streets. 
Beeson  v.  City  of  Chicago  et 
al,  (75  Fed.  Rep.)  715. 
Presumption     where     deceased 
stepped  from  one  street  car  in 
ample    time  to  have  crossed 
parallel    track    and    to    have 
avoided  another  car  coming  in 
opposite  direction. 
Evansville  St.  R.  Co.  v.  Gen- 
try, Ind.,  500. 
Repaving  streets. 
City  of  Lansing  v.    Lansing, 
etc.,  Ry.  Co.,  Mich.,  719. 
Speed  of  Train. 
Non-Expert  testimony. 
Highland,   etc.,  Ry.  Co.,  v. 
Sampson,  Ala.,  720. 
Violation  of  city  ordinance. 
Highland,  etc.,  Ry.     Co.  v, 
Sampson,  Ala.,  720. 
Whether  pedestrian  injured  by 
streetcar,  has  used  due  care, 
a  question  for  the  jury,  458. 

STREETS. 
Construction  of  statute  grant- 
ing exclusive  privilege  for  the 
use  of  streets. 

Detroit  Citizens'  Street  Rail- 
way Co.  v»  City  of  Detroit  et 
al,f  Mich.,  15. 
Duty  of   railroad  to    maintain 
wagonway    to    freight    yard. 
Curtis  V,  DeConrsey,  Pa.,  416. 
Duty  of  railway  companies  as 
to       maintenance     of     roads 
leading  to    its    stations    and 
yards,  418. 
Duty  of  street  railways  to  pave 
streets. 

City  of  Phil.  v.   Hestonville, 
etc.,  R.  Co.,  Pa.,  659. 
Grant  of  exclusive  privilege,  26. 
Grant    of     exclusive    right    by 
municipal  corporation  to  street 
railway  companies. 
Detroit   Citizens'    Street    Ry. 
Co.  V.  City  of  Detroit  et  al., 
Mich.,  15. 


STREETS—  Con  tin  ued. 

Liability     of     railroad      where 
roadway  is  used  by  the  public. 
Burton   v.  Western,    etc.,    R. 
Co.,  Ga.,  708. 
Mandamus    to     compel     street 
railways  to  pave. 
City  of  Lansing  v.   Lansing, 
etc.,  Ry.  Co.,  Mich.,  719. 
Ordinary  railroads  in  streets. 
See    Ordinary    /Railroads    in 
Streets. 
Paving  streets,  663. 
Paving-  streets   by  street   rail- 
ways. 

City  of  Lansing  v.  Lansing, 
etc.,  Ry.  Co.,  Mich.,  719. 
Street    railroads — Option    con- 
ferred upon  street  railway  to 
avail  itself  or  not  of  an  exclu- 
sive privilege,  is  still  a  grant 
of  an  exclusive  privilege. 
Detroit  Citizens*  Street  Rail- 
way Co.  V.  City   of  Detroit 
et  at.,  Mich.,  15. 

TAXATION. 

Coal  yards  of  railroad  compa- 
nies. 

Phiia.  V.  Phila.,  etc.,  R.  Co., 
Pa.,  720. 
Judgment       against       railroad 
property. 

Phila.  V.  Phila.,  etc.,  R.'  Co., 
Pa.,  720. 
Municipal  taxation  of  railroad 
property. 

Phila.  V.  Phila.,  etc.,  R.  Co., 
Pa.,  720. 
Steel  rails. 
Toronto,  etc.,  R.  Co.,  v.  Reg-., 
App.  Cas.,  720. 

TELEGRAPH  POLE. 

Telegraph  pole  placed  so  near 
track  as  to  injure  employee. 
Whipple  V.  New  York,  etc.,  R. 

Co.,  R.  I.,  517,  and 
Crandall  v.  New  York,   etc., 

R.  Co.,  R.  I.,  543. 

TICKET  BROKERS. 

A  ticket  broker  purchased  of 
the  defendant  railway  com- 
pany tickets  good  over  the 
defendant's  road  to  a  certain 
point,  and  with  coupons  g-ood 
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from  there  over  the  line  of  a 
connecting"  carrier.  The  tick- 
ets having*  been  used  by  the 
defendant  under  an  ag"reement 
with,  and  by  the  authority  of 
the  connecting  carrier,  the 
coupons  were  accepted  for 
passage  by  the  connecting 
carrier  for  a  number  of  years 
until  it  came  into  the  hands  of 
a  receiver,  who,  by  order  of 
the  federal  court,  refused  to 
accept  them.  Held^  that  the 
defendant  in  the  sale  of  such 
coupons  acted  merely  as  the 
agent  of  the  connecting  car- 
rier, and  was  not  liable  for 
the  refusal  of  the  receiver  to 
accept  them  for  passage. 
Chicago  &  A.  R.  Co.  v,  Mul- 
ford,  111.,  229. 

Issuance  of  tickets  to  scalpers 
by  the  agent    of    a    railroad 
company  in  another  state. 
Comer  v,  Foley,  Ga.,  250. 

Tickets  purchased  from  broker 
invalid. 
Comer  v,  Foley,  Ga.,  250. 

TICKETS  AND  FARES. 

See  Connecting  Carriers » 

Ticket  Brokers, 

A  provision  limiting  responsi- 
bility for  baggage  is  ineffec- 
tual in  the  absence  of  evidence 
that  plaintiff's  attention  was 
specially  called  to  it. 
Wiegand  et  al,  v.  Central  R. 
Co.  of  New  Jersey,  Pa.,  61. 

Acceptance  of    conditions  con- 
tained in  mileage  book. 
Rahilly  v.  St.   Paul,  etc.,  R. 
Co.,  Minn.,  690. 

Agent's  mistake  in  refusing  to 
sell  a  ticket,  223. 

Assent  of  passenger  to  limita- 
tion of  liability  for  baggage, 
66  and  67. 

Construction  of  contract,  219. 
Georgia  R.  &  B.  Co.  v.  Clarke, 
Ga.,219  and  220. 

Construing  contract  limiting 
purchaser's  right  against  the 
company. 

Georgia  R.  &  B.  Co.  v.  Clarke, 
Ga.,  219. 


TICKETS  AND  FARES— 
Continued. 

Damages  where  agent  refuses 
to  sell  tickets  and  extra  fare 
is  demanded. 

Courts  V.  Lrouisville  &  N.  R. 
Co.,  Ky.,  223. 

Drovers'  passes,  262. 

Employee's  ticket— limiting  car- 
rier's liability. 

Doyle   V.   Fitchburg    R.    Co., 
Mass.,  257. 

Forcible  ejection  from  train 
where  agent  has  made  a  mis- 
take in  ticket  sold  to  passen- 
ger. 

lyonisville  &    N.    R.    Co.,    v, 
Gaines,  Ky.,  226. 

Liability  of  connecting  carrier 
upon  sale  of  through  ticket, 
229. 

Limiting  liability  for  negli- 
gence, 257. 

Non-transferable  ticket,  692. 

Stipulations  of  exemption  from 
liability  for  negligence,  void. 
Doyle    V.   Fitchburg    R.   Co., 
Mass.,  257. 

Transfer  of  mileage  book. 
Rahilly  v.   St.   Paul,   etc.,  R. 
Co.,  Minn.,  690. 

TRESPASSER,  483. 

TRESPASS. 

See  Children, 

Duty  of  engineer  when  he  sees 
person  on  track. 
Florida,   etc.,   R.   Co.  v.  Wil- 
liams, Fla.,  709. 
Expulsion    of    trespasser    with 
unnecessary  violence. 
Higgins  V,  Southern  Ry.  Co., 
Ga.,  694. 
Injury  to  trespasser  on  track. 
Louisville,    etc.,     R.     Co.     Z'. 
Wade,  Ky.,  371. 
Pedestrian  on  track  killed. 
Texas  &  P.  Ry.  Co.  v,  Breadow 
et  al,y  Tex.,  483. 
Trespasser's  action  for  personal 
injuries, 

Grunst  ^^  Chicago,  etc.,  R.  Co., 
Mich.,  373. 


GENERAL  INDEX. 


751 


UNION  DEPOT. 

Right  to  rely  upon  information 
received  from  agent  at  a  union 
depot. 

Turner  v.  Great  Northern  R. 
Co.,  Wash.,  238. 

USAGES  AND  CUSTOMS. 

Usage  in  switch  yard  in  action 
for  personal  injuries. 
Pier  V.  Chicago,  etc.   R.  Co., 
Wis.,  407. 

"WAREHOUSEMAN. 

New  Jersey  statute  limiting  lia- 
bility of  common  carriers  was 
not  intended  to  relieve  ware- 


WARBHOUSEMAN — G?«/«Vi  V. 

house  keepers. 

Wiegand  et  al.  v.  Central  R. 
Co.  of  New  Jersey,  Pa.,  61. 

WORDS  AND  PHRASES. 

Recklessly. 
Highland,     etc.,    R.     Co.,    v. 
Sampson,  Ala.,  715. 


See  Children, 

Duty  of  railway  companies  as  to 
the  maintenance  of  ways  lead- 
ing to  its  stations  and  yards, 
418. 
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